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Comparative  legal  science  teaches  as  how  nations  haying  %■ 
common  origin  may  develop  independently  their  original  inheritance 
of  legal  ideas,  *  *  and,  on  the  other  hand,  how  the  legal  systems  of 
nations  having  no  association  in  history  may  advance  along  common 
lines  of  development.  *  •  *  Investigations  carried  on  in  the 
region  of  a  single  system  serve  to  smooth  the  path  for  the  advent  ol 
comparative  legal  science.  Each  enlargement  of  onr  view,  each 
addition  to  onr  available  material,  is  a  gain  of  the  greatest  moment 
for  that  science. 
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REPORT 


BT  THE  EDITOB 


TO  THE  COUKGIL  OF 


THE  ASIATIC  SOCIETY  OF  JAPAN. 


Tokyo,  November,  1892. 
To  the  Council  of  the  Asiatic  Society  of  Japan : 

It  is  now  nearly  two  years  since  yon  passed  a  vote 
appropriating  a  sum  of  money  to  aid  in  the  translation 
of  certain  original  materials  bearing  on  the  stndy  of 
private  law  under  the  Tokngawa  Shognnate.  As  was 
natnral  with  a  subsidized  infant  industry,  the  progress 
of  the  work  thus  authorized  was  at  first  slow  and  tentative, 
but  in  the  present  year  it  has  been  more  rapid  and 
more  fruitful,  and  the  close  of  the  summer  sees  four 
volumes  (including  the  present  one)  ready  and  issuing 
from  the  printer's  hands,  with  the  prospect  of  the  remainder 
being  ready  in  the  near  future.  It  has  become  my  duty 
to  render  to  the  Asiatic  Society,  through  yourselves, 
some  account  of  the  nature  of  the  material  thus  made 
public  by  means  of  yoni  assistance  and  of  the  m^thodc^ 
employed  in  the  translation  and  edition. 
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When  I  first  came  to  Japan,  three  years  ago,  I  was 
anticipating  with  professional  interest  the  opportunity 
of  making  some  acquaintance  with  the  law  of  Japan, — 
not  the  newly  imported  Codes,  fresh  from  foreign 
workshops,  but  the  indigenous  law,  the  law  of  the 
people,  representing  the  sum  of  the  ideas  of  justice 
which  had  grown  up  amid  this  unique  civilization  of 
the  East.  If  it  is  indeed  a  civilization  in  tlie  fullest  sense — 
and  who  that  has  lived  here  can  doubt  it? — ^there  must 
have  been  produced,  one  argues,  certain  ideas  of 
legal  right  and  obligation,  certain  notions  of  justice 
between  man  and  man,  which  could  hardly  fail, 
in  a  nation  where  literature  stood  as  high  in  favor, 
to  be  preserved  in  writing.  My  expectations  were  almost 
completely  disappointed.  There  already  existed  in  a 
foreign  tongue,  it  is  true,  more  or  less  material  of  two 
sorts, — ancient  laws  and  criminal  laws.  Mr.  Tarring's 
iranslatiou  of  the  land  provisions  of  the  old  Taiho 
(701-708)  code^;  Mr.  Longford's  translation  of  the  old 
penal  codes  revamped  by  the  new  Government  in 
1871-2^;  Dr.  Michaelis' essay  on  Japanese  criminal  law 
(dealing  chiefly  with  the  ancient  law) ;'  an  essay  or  two  on 
adoption  and  marriage;  and  three  translations  of  the 
document,  half  political,  half  legal,  known  as  the  Hundred 
Laws  of  lyeyasn ; — these,  I  believe,  with  a  single 
exception,  summarize  the  whole  of  the  purely  legal  material 
then  brought  to  light.  That  exception  was  the  work  of 
Hcrr  Otto  Rudorff,  who,  in  his  ''  Legal  Administration  under 
the  Tokugawa"^  and   "Collection  of  Tokugawa  Laws,"' 

1.  Trans.  Asiat.  Soo.  Jap.,  VIII,  3.  3.  lb.,  V,  2.  8.  Mittheil.  d. 
V,  GesellH.  Ostasiens,  Heft  88.  4.  lb.,  Heft  88.  5.  Sapplement- 
Heft,  following  No.  40 ;  published  April,  1889.  Bat  since  the  time' 
above  jTofen-ed  to  has  appeared  Dr.  H.  Weipert's  scholarly  essay  on 
**  Japanese  Family  and  Saccession  Law,"  (Mittheil.  d.  D.  QesellF. 
Ostasicns,  Heft  41).  It  is  founded  on  the  best  sources  and  leaves 
nothing  to  be  desired  in  its  treatment  of  that  subject. 
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published  the  first  systematic  essay  sad  the  first  considerable 
body  of  original  material  dealing  with  the  civil  law  of 
ihe  Tokogawa  epoch, — the  epoch  representing  the  best 
^its  of  Japanese  national  development.  To  the  material 
of  that  essay  there  is  little  to  be  added  except  in  the  way 
ot  detail.  Bat  the  **  Collection  of  Tokngawa  Laws  "  is 
lor  two  reasons  to  be  regarded  as  only  a  beginning.  In 
the  first  pliice,  a  large  part  of  it  deals  with  purely 
criminal  law,  and  this  is  perhaps  ihe  least  interesting  of  the 
material  to  be  sought.  The  criminal  law  represents  largely 
the  notions  of  political  expediency  held  by  the  ruling  class, 
not  the  notions  of  justice  between  man  and  man,  of  civil 
rights  and  obligations,  which  form  the  bulk  of  a  national 
jorispmdence.  It  offers  the  least  opportunity  for  systematic 
and  detailed  development  by  judges  and  commentators. 
The  people  struggle  against  it  and  endeavor  to  evade 
it,  instead,  as  in  the  civil  law,  of  making  it, — that  is,  of 
famishing  in  their  usages  the  material  for  it  and  of 
embodying  iu  it  the  sum  of  all  the  practices  sanctioned 
by  the  family  life  and  conmiercial  life  of  the  nation. 
For  this  reason,  too,  it  persists  less  and  is  more  liable 
to  change  with  a  change  of  government.  Finally,  it  is 
least  profitable  in  a  comparison  of  the  systems  of  juris- 
prudence of  other  countries  and  other  ages.  How  many 
individuals  to-day  care  about  the  Roman  criminal  law,  for 
the  hundreds  and  thousands  who  study  the  Roman  civil 
law?  In  proportion  as  a  higher  degree  of  commercial 
and  social  development  is  reached,  the  body  of  rules 
representing  the  reciprocal  rights  and  obligations  of  men 
(whether  penalties  are  attached  or  not,  and  whether  they 
are  known  as  civil  laws  or  not)  increiises  vastly  in  propor- 
tion to  the  body  of  purely  penal  law.  It  is  for  this  reason 
that  we  cannot  feel  satisfied  until  we  have  attained  a 
knowledge  of  the  civil  or  private  law  of  old  Japan, — that  is, 
of  the  Japanese  nation  as  it  was  before  the  surrender  to 
Occidental  influences  in  the  seventies.    We  shall  then  have 
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fonnd  the  kernel  of  the  legal  syBtem,   whatever  it   mxy 
have  been. 

The  second  reason  why  we  mast  wish  for  more  than 
Herr  Bndorff's  "  Oolieetion  "   contains  is  that  its  material 
is  almost  purely  statutory.    It  is  true  that  many  of  the 
laws  there  cited  are  preceded  by  a  paragraph  reciting  the 
"  former  custom."     But  this,  it  will  easfly  be  seen,  means- 
usually,  if  not  always,  the  former  regulation  or  precedent 
obtaining  in  the  statutes  or  in  the  Court  practice,   and 
not  the  popular  usage.    It  is  hardly  necessary  to  point- 
out  that  in  a  country  so  conservative  and  law-abiding  as 
Japan  (for  it  may  easily  be  called  one  of  the  most  law-abiding 
countries  in  the  civilized  world)  the  force  of  custom  must  be 
enormous,  and  that  the  sentiments  of  legal  justice  obtaining 
in  family  and  commercial  life  may  be  taken  (if  we  consider 
old  Japan  only)  as  in  fact  equivalent  to  the  law  on  those 
subjects.     In  other  words,  the  domain  of  customary  law 
was  exteusive.     Two  somewhat  peculiar  facts,   moreover,, 
combine  to  render  less  fruitful  the  search  for  the  records 
of   these  customs    in    statutory  law  or  even  in  judicial 
decisions,  much  less  in  literature.    On  the  one  hand  the 
strong    sentiment     of  the     people    toward    compromise, 
arbiration,  private  settlement — an  entirely  natural  chnrac- 
teristic  of  the  people  themselves,  but  constantly   fostered 
by  the  Government, — ^tended   to  keep  the  great   majority 
of  disputes  out  of  court  and  diminished  exceedingly  the 
need  for  statutory  regulation  of  civil  rights  and  obligations. 
On  the  other  hand,  the    contempt    which    the    educated 
classes  felt  for  the  lower  classes — the  twenty  or   thirty 
millions  of  farmers,   artisans,   and  merchants,  who  made 
up  fifteen-sixteenths  of   the    nation — ^was  such   that  nny 
literary  record  of  the  observances  of  those   below  them 
was  the  Inst  thing  to  be  expected.     We    may   judge    of 
the    fixity    of   this    characteristic    by    the    fact  that  the 
original  volumes  which  formed  Parts  II,  IV,  Y,  and  VIE 
of   the    ensuing    Materials    were    in    1890  (as    repeated 


mrsoiyuoTiON.  o 

I 

inquiries  proved)  unknown  to  one  of  the  greatest 
seholars  (of  the  old  generation)  of  Japanese  law,  although 
one  collection  had  been  for  ten  years  pablished  in  fall 
by  the  Qovemment,  and  an  abstract  of  the  other  had  been 
twelve  years  pablished  and  was  known  at  the  University 
where  this  estimable  gentleman  tanght.  In  the  stady 
of  Imperial  ordinances  and  feudal  codes  he  had  taken  a 
foremost  part;  but  the  customary  law  of  the  people, 
relating  to  marriage,  adoption,  inheritance,  mortgsges, 
tenaucy,  deposits,  brokerage,  commercial  paper,  and 
the  like,  was  for  him  no  part  of  legal  science, 
and  he  had  very  naturally  never  looked  for  any  material 
of  the  sort. 

I  have  said  that  the  **  Collection  of  Tokugawa  Laws  " 
supplies  us  with  very  little  material  of  this  sort. 
Furthermore,  it  contains  few  judicial  decisions  on  the 
innumerable  topics  of  private  right  and  duty.  In  the 
fifth  book  (Bsigaki)  alone,  forming  one-sixth  of  the  volume, 
are  found  a  few.  Yet  the  material  of  this  sort  in 
existence  is  voluminous.  Of  tbe  ensuing  Parts  dealing 
with  Legal  Precedents,  oue-third  or  more  is  made  up  of 
•cases  at  the  bar  of  the  Court ;  and  this  portion  is  but 
a  selected  fragment  of  the  records  siiU  buried  in  the 
archives  of  the  Department  of  Justice. 

In  spite  of  all  that  Herr  Budorff  had  accomplished, 
it  was  apparent  that  there  still  remained  the  large 
mass  of  customary  law,  if  it  could  be  found  anywhere 
recorded,  and  the  whole  body  of  judicial  decisions, 
and  that  from  these  alone  could  we  gather  any  coonected 
and  thorough  knowledge  of  the  Japanese  legal  system* 
whatever  it  was.  But  what  Herr  Budorff  could 
not  find  was  certainly  not  to  be  apparent  to  tlie 
passer-by;  and  so  it  proved.  My  curiosity  led  me 
to  spend  more  or  less  time  in  the  search;  but 
without  result.  Two  of  the  best  of  the  older  scholars, 
who  famished  plentifal  references  on  the  foudal  codes  and 
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the  ancient  laws,  were  silent  on  the  sonrces  I  wished.- 
Among  the  yonnger  generation  the  search  was  still  lesa 
hopefnl.  Probahly  the  last  thing  that  the  ordinary 
Japanese  law  stadent  thinks  of  is  records  of  the  legal 
ideas  indigenoas  to  his  country.  He  dismisses  them  all, 
as  did  a  well-known  law  lecturer  of  the  yonnger  generation^, 
in  a  remark  made  last  spring,  as  '<  a  laughing  stock," 
and  it  is  impossible  to  stimulate  an  interest  in  them.  It  is 
to  a  very  few  scholars  like  Eaneko,  Suzuki,  Miyazaki,  and 
Matsuzaki,  that  Japan  must  look  to  rescue  her  inheritance 
from  the  oblivion  ioto  which  the  mental  revolution  of  the- 
last  two  decades  has  plunged  it.  At  last  was  given  me  a 
small  black  printed  book  of  some  500  pages,  as  probably^ 
containing  the  desired  material.  It  bore  the  title  ''  Collection 
of  Civil  Customs  '*  (Mir^  Kwanrei  iJuts/m),  and  was  an  abridg* 
ment  of  the  volume  which  forms  the  original  of  Parts  11,  Y,. 
and  YII  of  these  Materials.  It  bore  the  date  Megi  10,  5tb 
month  (May,  1877) ;  the  Department  of  Justice  was  giv^i 
as  the  publishing  office,  and  Mr.  Ikuta  Sei,  an  official  of 
the  Department,  assisted  by  Mr.  Nagamori,  a  subordinate 
judge,  ns  the  compiler.  The  contents  proved  to  be  exactly 
what  was  sought, — a  collection  of  customary  law  made  hy 
inquiries  among  the  people  themselves.  But  there  were 
indications  in  the  volume  that  the  whole  of  the  material 
was  not  there,  and  accordingly  a  visit  was 
made  to  the  Department  of  Justice,  and  permission 
requested  to  see  the  original.  The  compilers  were  no 
longer  in  their  old  positions,  and  the  new  generation  of 
officials  did  not  appear  to  be  able  to  discover  immediately 
the  desired  volumes.  In  the  course  of  the  search  a 
number  of  large  manuscript  volumes  were  brought  out 
which  bore  on  the  outer  cover  a  title  simihir  to  that  of 
the  printed  book  before  mentioned,  Tokugawa  Jidai  Mipji 
KKanrei  Buuhu  {"  Collection  of  Civil  Customs  of  tho 
Tokugawa  Era*').  But  this  title  was  misleading;  for  on 
the  title-page  appeared  the  words   Tokugawa  Saiban  Bei 
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{**  Tokngawa  Legal  Precedents  "),  and  the  contents  proved 
to  be  nothing  less  than  a  collection  of  precedents  (statates^ 
legal  decisions,  memoranda,  etc.)f  in  some  10  volumes,, 
covering  the  whole  field  of  private  law.  This  is  the 
material  which  now  forms  Parts  HI,  YI,  and  YIII  of 
the  present  collection.  Subsequently  the  original  of  the 
little  printed  book,  was  found;  and  at  the  same  time 
the  "  Collection  of  Commercial  Customs  "  (Shoji  KtoanrH 
BuUhu),  from  which  Part  lY  is  made. 

I  have  reluctantly  intruded  these  details  of  personal 
experience,  because  your  Society  has  some  right  to  know 
the  circumstances  bearing  on  the  relation  which  theso 
materials  have  to  our  existing  knowledge  of  Japanese 
law;  and  abo  because  the  story  indicates,  better  than 
any  general  statements  could,  the  state  of  knowledge 
of  the  indigenous  law  by  Japanese  scholars,  and  fur- 
nishes the  reason  why  foreigners  may  presume  to  enter 
paths  which  native  scholars  do  not  choose  to  tread,  and 
may  attempt  the  edition  of  a  collection  wbich  merits  for  its 
elucidation  all  the  fullness  of  experience  and  insight  that 
only  a  native  of  the  country  can  possess  in  the  right  degree. 
It  was  by  a  pure  accident  that  this  collection  of  legal 
precedents  was  stumbled  upon — ^the  most  valuable  of  all 
these  materials,  the  original  documents  emanating  from 
the  very  chambers  of  justice  of  the  old  era,  the  direct 
records  famished  by  the  judges  and  litigants  themselves. 
So  little  attention  have  they  received  that  it  may  be 
doubted  whether,  outside  the  officials  of  the  Department 

1. 1  had  not  gone  to  the  Department  before,  beoause,  thongh 
none  can  exceed  in  courtesy  the  offloiak  of  the  Department,  red  tape 
makes  aoeeiiB  to  the  shelves  impossible  and  it  was  neoessary  to  know 
beforehand  exactly  the  material  desired,  and  beoanse  the  negative 
replies  of  certain  learned  officials,  and  above  all  the  positive  assnr* 
anoes  of  the  leading  authority  on  the  law  of  Old  Japan,  whom  I  had 
oonsolted  especially  for  bibliographical  information,  had  taken  away 
every  indacement  to  seek  in  that  quarter. 
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library,  any  Japanese  seholar  has  consulted  this  coUeeiioni 
except  Mr.  Eaneko  Eentaro,  Chief  Secretary  of  the 
Honse  of  PeerB,^who  lately  foand  and  used  it  in 
preparing  his  admirable  monograph  on  "  The  Legal  System 
of  Japan/*  ^  The  abridged  printed  copy  of  the  '*  Collection 
of  Civil  Cnstoms"  was  at  one  time  nsed  to  some  extent 
in  a  course  at  the  Imperial  University ;  but  it  is  no  longer 
employed  and  I  have  not  been  able  to  fiud  a  second  copy.^ 

The  rest  of  this  tedious  story  is  already  known  to 
yon.  The  materials  were  laid  before  the  members  of  this 
Council,  and  they  were  asked  wbether  they  could  see  their 
way  towards  aiding  in  its  translation.  They  responded 
by  making  an  appropriation  sufficient  to  cover  a  sub- 
stantial part  of  the  translation  expenses,  and  they  have 
ahready  (November,  1892)  published  Parts  II,  Y,  and 
a  portion  of  Part  III.  It  remains  to  describe  more 
particularly  the  original  collections  and  the  method 
followed  in  editing  them. 

The  <*  Collection  of  Civil  Customs  "  apparently  existed 
in  three  forms, — ^first,  the  mass  of  reports  sent  in  by 
the  investigators  appointed  by  the  Department;  second, 
a  connected  arrangement  of  these  reports,  re-written 
and  sorted,  in  a  single  manuscript  volume  of  about 
1000  pages;  tbird,  the  printed  abridgment  already 
spoken  of.  The  first  I  have  not  been  able  to  see :  the 
second  and  third  have  been  used  in  this  edition.  The 
undertaking  clearly  owed  its  inception  to  Count  Oki  Takato, 
the  veteran  Minister  of  Justice,  under  whose  guidance  were 
made  most  of  the  efibrts  of  the  seventies  to  reorganize  the 
Japanese    legal    system.    During    that  decade  the  work 


1.  An  address  deli?ered  in  Berne  at  the  meeting  of  the  Institute 
of  International  Law,  September,  1892.  I  have  been  told  tbat  the 
Bevising  Committee  for  the  Civil  Code  consalted  the  collection  in 
leyiewing  the  work  of  M.  Boissonade ;  but  I  have  little  faith  in  the 
stotement.  9.  Dr.  Weipert  has  founded  his  essay  (on  Familj  and 
Buooession  Law)  in  part  on  the  abridged  edition. 
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of  reDOvaiion  was  ecmeenirated  oi:  the  organization  of 
GoortB  and  the  preparation  of  Codes  of  Crimes  and 
Gdminal  Procedure.  These  two  Codes  were  ready  by 
the  end  of  the  deeade,  and  as  that  time  approaehed, 
ibongbt  was  taken  of  the  Civil  Code  and  the  Commercial 
Code  to  come,  and  measares  were  sagacioasiy  begun 
fi»r  bringing  the  new  Codes  into  harmony  with  the  instita- 
tions  of  the  country.  A  number  of  Commissioners  were 
appointed  (some  twenty  in  all),  forming  a  Bureau  under 
the  direction  of  Mr.  Iknta,  above-n^entioned,  assisted 
by  Mr.  Nagamori.  This  was  about  1875.  These 
•commissiotters  were  assigned  to  difESarent  districted  and 
travelled  about  the  country,  consulting  the  various  local 
officials  (most  of  whom  were  the  headmen  who  had 
held  the  same  position  under  the  Shognnate),  and  securing 
such  manuscript  and  printed  records  as  bore  on  their 
work.  The  latter  sort  of  material  was  sleodery  for  much 
of  it  hsd  been  destroyed  or  lost  in  the  unsettled  times 
of  the  Restoration.  Tbe  headmen  aud  other  worthies 
were  usually  ready  to  tell  all  they  knew,  though  many 
evaded  or  refused  the  reqneste  for  information.  Some 
three  hundred  are  recorded  as  the  chief  purveyors  of  infor- 
mation, though  doubtless  many  more  were  consulted.  The 
resulte  were  returned  to  the  Department,  and  the  chief 
of  the  Bureau  gave  them  literary  form.  Of  the  methods 
followed,  the  preface  says:  ''There  was  much  difficulty 
in  collecting  these  customs.  lu  many  places  the  commis- 
sioners stayed  uot  more  than  10  days,  no  iuformation 
being  available.  It  was  not  always  possible  to  obtain 
details,  nor  to  learn  whether  a  given  custom  was  true 
of  a  whole  region.  Inferences  on  this  subject  were 
made  in  their  discretion.  They  have  attempted  to 
record  the  castom  as  it  existed  at  the  time;  but 
where  it  has  been  changed  by  a  regulation  of  tbe  present 
Ck>vernment,  this  has  been  noticed.  On  tbe  whole 
the  reporte  represent  the  old  customs  of  the  Shognnate  as 
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ihey  ooutinaed  nnchanged  in  the  early  part  of  the  present 
regime.  The  customs  vary  greatly.  Wherever  the  same 
castom  prevails  in  neighboring  places  we  have  recorded 
it  only  once,  taking  that  region  where  it  is  preserved  in 
most  detail.  The  whole  country  was  not  covered.  Only 
two  districts  of  the  Hokkaido  were  visited,^  and  the 
Loo  Choo  Islands  were  not  taken  at  all.  In  general 
those  localities  were  most  sought  where  the 
population  was  greatest  and  hence  the  customs  were 
more  likely  to  be  stable  and  definite."  The  task 
(perhaps  it  is  ungrateful  to  say  it)  might  have 
been  better  done,  so  far  as  concerns  the  localizing  of 
the  customs.  "  Each  chapter,  as  will  be  seen,  begins 
with  a  general  statement,  and  detailed  variations  follow* 
It  is  to  be  presumed  that  where  nothing  is  said  under 
the  head  of  a  given  district,  the  customs  are  to  be 
taken  as  answering  to  the  previous  general  statement. 
But  the  latter  is  usually  very  summary  aud  incomplete; 
and  the  constant  characteristic  is  that  ou  a  point  which 
is  for  one  district  fully  explained  there  is  in  the  other 
paragraphs  do  record  one  way  or  another. 

After  the  compression  of  these  reports  into  the 
single  manuscript  volume,  there  was  evidently  another 
redaction  when  the  printed  abiidgment  was  prepared. 
First,  the  chapters  were  subdivided  into  a  larger  number 
of  sections,  and  topics  were  differentiated.  Long 
poi'agraphB  were  in  the  same  way  subdivided  into  shorter 
ones  and  rearrunged.  Second,  some  new  material  was 
inserted,  but  no  considerable  amount.  Third,  about 
one-half  of  the  material,  perhaps  more,  was  omitted,— on 
what  plan  it  is  impossible  to  discover,  for  no  rule  appears 
to  have  boon  followed.  Fourth,  the  order  of  provinces  and 
districts   was   rearranged   in   a  manner    which  the  editor 


1.  Because  the  larger  part  was  until  recently  occupied  by  Ainos 
only. 
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and  the  tranfllaiors  at  least  oaonot  bring  themselves 
to  forgive ;  for  in  the  mannseript  volome  the  provinoes  are 
arranged  in  the  well-known  and  traditioual  order  ^ 
which  the  stndent  of  Japanese  institutions  learns  as  the 
saflor  learns  to  box  the  compass,  and  this  order  was  turned 
into  an  arbitrary  and  labyrinthine  sequence.  Constant 
comparison  of  the  printed  and  manuscript  copies  was 
necessary,  and  this  subversion  of  the  original  order  made 
the  identification  of  passages  sometimes  impossible,  beside 
doubling  the  labor  of  preparing  for  the  press.  Last,  some 
changes  in  tbe  text  were  probably  made  by  Mr.  Ikuta's  hand. 
In  such  eases  the  text  of  the  printed  copy  has  here  been 
followed. 

The  general  arrangement  of  the  material  has  been 
preserved.  The  book  was  divided  according  to  the  modified 
French  system,  with  which  M.  Boissonade  has  probably 
fiuniliarized  the  officials,  into :  I.  Persons,  U.  Property,  III. 
Contract.  The  chapter-titles  and  subdivisions  have  been 
left  as  they  were,  except  in  one  instance.  The  sectional 
subdivision  of  the  printed  edition  has  been  followed,  except 
in  the  few  cases  where  that  of  the  manuscript  edition  is  better* 
In  the  chapter  on  "  Sundry  Bights  Connected  with  Land  " 
the  paragraphs,  as  subdivided  in  the  printed  edition,  were 
not  always  placed  under  tbe  proper  heading,  and  considerable 
transposition  was  necessary.  These,  with  a  few  minor 
instances,  were  the  only  changes  made  in  the  form  of  the 
material. 

The  "Collection  of  Legal  Precedents"  was  apparently 
a  part  of  the  same  undertaking  of  Count  Oki  to  collect 
material  to  serve  in  the  firaming  of  a  Civil  and  a  Commercial 
Code.  The  preface  is  without  date,  and  little  appears  to 
be  known  of  the  work  in  the  Department  of  Justice. 

The  collection,  as  originally  planned,  was  to  be  in  four 
parts;  I.   Persons,   11.  Personalty,  in.   Realty,  lY.  Civil 


1.  See  Bein,  "  Japan,"  vol.  I,  p.  8. 
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Prooedare,  Y.  Griminal  Law*  The  last  part  it  without  the 
plan  of  this  aeriee.  The  fourth  part  was  not  in  ezisteooe 
when  the  work  of  translation  was  begun  and  waa  only 
recently  completed.  It  is  hoped  that  thia  part  may  anbae- 
qnently  be  included  in  thia  aeriea. 

The  first  four  parts  are  divided  into  chaptera  and 
sections  as  follows : 

I.  PsBsoxa. 


Ch.  I.  Marriage. 

Sect.  1.  Marriage. 
•*    2.  Divorce.^ 
"    8.  Second  Marriage. 
"     4.  Sundries. 


Gh.  n.  Adoption. 

Sect.  1.  Sons. 
"    2.  Daughtera. 
««    8.  Divorce.^ 
<<    4.  Second      Adop« 

tion. 
<*     5.  Sandriea. 


Ch.  m.  FamUy  Headship. 

Sect.  1.  Succession  to  the 
Headship. 

"  2.  Partition  of  the 
Estate. 

<<     8.     Snudries. 


Ch.  lY.  Loss  of  D'>micile« 

Sect.  1.  Absconding. 
*<    2.  Sundries. 


Ch.   y.   Abandonment     of 
Children. 


Ch.  YI.  Hiring  of  Services. 

Sect.  1.  Hired  persons. 

2.  Sureties  for  hired 
persons. 


<( 


Ch.  Yn.  Domicile. 

Sect.  1.  Entry  in  the  Be- 
gistry. 
"     2.  Removal  from  the 

Registry. 
<<     8.  Oatcasts. 
"     4.  Sundries. 


1.  Ri-yen;  the  same  term  being   used  for  the  severance  of 
marital  and  of  filial  relations. 
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CL  I.  Letting  aiid  Hiring.         Ch.  II.  Bales. 
Beet.  1.  Money.                         Beet.  1.  Bales  on  Oredit. 

2.  Chattels.  **  2.  Grain. 

8.  Interest.  **  8.  Arrears. 

"    4.  Contracts  for  Yearly         **  4.  Undertakings.^ 

and  Monthly  Instalments.   ''  5.  Animals. 

5.  Joint  Borrowing.  *'  6.  Bnndry  ehattels. 

6.  Arrears    of    Jndg-  "  7.  Bnndries. 

menfc  Instalments. 
<*    7.  Private  Bettlement. 
'<    8.  Bondries. 

Ch.  m.  Deposit.  Ch.  IV.  Grant. 

Sect.  1.  Money.  Beet.  1.  Bequest. 

'<    2.  Bioe.  '<    2.  Bnndries. 

"  8.  Bondry  articles. 
*'  4.  Becnrity-money. 
<'     5.  Bnndries. 

Ch.  y.  Pledge  and  H^othec.      Ch.  YI.  Losing  and  Finding. 
Beet.  1.  Honses.  Beet.  1.  Lost  things. 

**    2.  Foreclosure,  **    2.  Abandoned 

"    8.  Temple  articles.  things. 

"    4.  Snudnes.  <•     8.  Flotsam. 

<<    4.  Bondries. 

Ch.  Yn.  Theft  and  Bobbery. 
Sect.  1.  Theft  and  robbery. 
**    2.  Baudries. 

III.  Bbaltt. 

Ch.  I.  Letting  and  Hiring.  Ch.  II.  Sale. 

Sect.  1.  Buildings.  Beet.  1.  Buildiogs. 

<«    2.  Land.  '<     2.  Cultivated  land. 

1.  That  iB,  in  the  same  sense  that  the  word  "  contractor  "  is  used 
with  reference  to  large  enterprises. 
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Oh.  m.  Grftnt. 
Sect.  1.  BaildiBgs. 
*<    2.  Cnltiyated  land. 


Ch.  y.  Uncnltivaied  Land. 
Sect.  1.  HillBidea. 
2.  Meadows. 


<( 


Ch.  VII.  Dikes. 
Sect.  1.  Dikes. 
'*     2.  Reservoirs. 
**     2.  Sundries. 

Ch.  X.  Sea  and  River. 

Sect.  1.  Fishing  and  hunting. 
'*     2.  Sea- weed  gathering. 
*'     8.  Ports  open  to  foreign 

trade. 
*'     4.  River-banks. 
'*     5.  Ferries. 
«     6.  Water-mills. 


Ch.  IV.  Pledge    and     Hy- 
pothec. 
Sect.  1.  Buildings. 
<•    2.  Cultivated  land. 
«     8.  Renting  of  Mort- 
gaged land. 

Ch.  VI.  Drainage   and   Ir- 
rigation. 
Sect.  1.  Drainage  and  Ir- 
rigation. 
"     2.  Sundries. 

Oh.  Vin.  Ways. 
Sect.  1.  Highways. 
'*     2.  Sundries. 
Oh.  IX.  Bridges. 

Ch.  XI.  Boundaries. 
Sect.  1.  Counties. 
<<     2.  Villages. 
**    8.  Residence  land. 
<<    4.  Cultivated  land. 
<*     5.  Forest  land. 
''     8.  Avulsion. 


Oh.  XII.  Temples. 
Sect.  1.  Buddhist. 
"     2.  Shinto. 

Oh.  XIV.  Occupation. 
Sect.  1.  Reclamation  of 
waste  land. 
**     2.  Erection  of  new 

Buildings. 
"     8.  Sundries. 


Ch.  XIII.  Post-towns  and 

markets. 
Sect.  1.  Post-towns. 
<<     2.  Markets. 

Ch.  XV.  Execution  in  Bank- 
ruptcy. 
Ch.  XVI.  Confiscation  and 
Forfeiture. 


it 
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ly.  Pboobdubs. 

Cb.  I.  Bringing  a  Suit. 

Sect.  1.  Indorsiug  the  Complaiut. 
*'      2.  Parties  in  different  jurisdictious. 
Ch.    n.  Wiiat  Claims  are  not  Actionable. 
Sect.  1.  In  General. 
"      2.  Box  actions.^ 
''      8.  Actions  broaght  a  second  time  or  broagbt  to  the 

wrong  Conrt. 
"      4.  Actions  by  members  of  a  lottery-club  for  shares 

due. 
**      6.  Actions  on  instruments  of  grant. 

6.  Actions  by  relatives. 

7.  Actions  where  no  proofs  are  offered. 
€h.  m.  Inspection  of  land  in  dispute. 

Ch.  IV.  Trial  and  Judgment. 

Sect.  1.  Distinction  between  Principal  and  Money  Actions. 

'•      2.  Proofs. 

''      8.  Judgment. 

«•      4.  New  trial. 

"      5.  Instrument  of  Settlement.^ 

'*      6.  Sundries. 
€h.    y.  CosU  of  Suit. 
Ch.  yi.  Actions  by  Temples. 
Ch.  yil.  Representatives.^ 
€h.  yni.  Sureties. 
Ch.  IX.  youchers.* 

But  let  no  one  suppose  that  this  table  of  contents  may 
be  freely  used  as  a  guide  to  the  cases  and  statute?  on  the 
different  topics.     In  the  second  and  third  parts  especially, 

1.  Where  a  complaint  xraa  dropped  into  the  box  hong  for  the 
poipofle  ontside  the  Court.  2.  By  the  parties,  stating  the  terms  of 
tlie  jndgment  or  compromise.  8.  That  is,  those  who  appear  for 
others  in  Court.  4.  The  local  officials  who  were  required  to  aooomp- 
loy  the  parties  to  Court. 
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eases  are  foand  grouped  together  whioh  have  a  saperfieial 
likeness  only.  Under  the  head  of  Money  Loans,  for 
instance,  will  be  found  a  number  of  cases  which  belong 
properly  under  the  head  of  Succession.  The  above 
grouping  is  (perhaps  uecessarily)  a  rough  one  only. 
The  order  of  the  precedents,  also,  is  a  matter  in  which 
perfection  was  not  reached.  The  plan  of  the  compilers 
(as  they  state  in  their  brief  preface)  was  to  place  in 
each  section,  first,  the  statutes  and  regalatious,  in  order 
of  time;  next,  the  decisions  upon  actions  and  Court 
memoranda.  Bnt  after  these  groups  the  documents 
bearing  no  date  are  placed,  and,  as  it  has  been 
possible  for  the  Editor  to  fix  the  dates  in  many  cases, 
these  documents  appear  out  of  their  natural  order. 
Sometimes,  too,  a  further  subdivision  by  topics  was  made- 
by  the  compilers  without  marking  a  new  section.  It  has 
seemed  impossible  to  disturb  the  order  of  the  manuscript, 
however,  except  in  one  or  two  urgent  cases.  Where  the 
confusion  is  likely  to  mislead,  as  in  the  first  chapter 
of  Part  m  in  this  series,  a  chronological  list  of  the 
cases  has  been  appended.  The  **  Collection  of  Legal 
Precedents "  and  the  <'  Collection  of  Civil  Customs " 
are  not  divided  under  similar  titles ;  but  the 
groupings  "  Pereons,"  **  Contract,"  "  Property,"  and 
"  Persons,"  **  Personalty,"  "  Realty,"  correspond  in  tho- 
rough; and  the  former  has  been  chosen  as  the  basis 
of  the  arrangement  in  this  series.  Of  the  above  parts  of 
the  **  Collection  of  Legal  Precedents,"  the  first  corresponds 
to  Part  YIII  of  this  series,  the  second  to  Part  HI,  and 
the  third  to  Part  YI.  The  fourth  part  may  be  added 
AS  Part  IX,  if  it  should  be  translated. 

Tho  compilation  of  precedents  was  made  from  the 
manuscript  records  stored  away  in  the  Department  of 
Justice.  These  number  some  thousands  of  volumes  (of 
Japanese  size),  and  they  include  all  possible  kinds  of  legal 
prccoclents, — statutes,  town  proclamations,  general  instmc* 
tions  to  judges   from    the    Council    of   State,    decisions 
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of  the  Sapreme  Tribanftl,  eonsulUtioiis  between  jndgee 
of  that  Tribnnal,  replies  to  inqairies  by  provmeial 
magutrates  and  by  the  offieiale  of  feudal  lords,  regalatioiui 
of  individual  Oonrts,  answers  by  merchants  and  others 
to  inquiries  upon  eommercisl  enstoms,  regulations  of 
gnilds,  etc.  These  represent  the  Japanese  legal  system, 
it  mnsi  be  remembered,  only  so  iar  as  the  Gentral. 
Qovemment  of  the  Shognoate  was  actively  concerned 
with  it ;  the  records  of  the  Courts  of  the  great  daimyo 
still  lie  hidden  in  their  provincial  storehouses.  The 
mannscript  collections  now  in  the  Department  of  Justice 
are  probably  not  the  original  papers,  but  records  from  the 
original  documents  by  clerks  or  other  officials  of  the 
old  regime.  These  collections  it  is  scarcely  possible 
that  a  foreigoer  will  be  permitted  to  work  upon,  and  we 
shall  be  obliged  to  defer  farther  study  of  the  sources 
from  which  the  present  material  has  been  collected 
until  something  is  done  towards  cop3ring  them  in  full. 

The  *'  Collection  of  Commercial  Customs  '*  is  dated  in 
1888,  and  was  a  part  of  the  same  general  undertaking  to 
prepare  material  for  Codes.  It  was  prepared,  however, 
under  the  auspices  of  the  Cabinet ;  the  Committee  included 
several  well-known  judges  and  had  for  its  President  the 
veteran  statesman  Count  Terajima.  But  the  work  is  a 
much  less  satisfactory  one  than  the  other  two.  The 
investigation  seems  to  have  been  conducted  by  written 
question  and  answer,  and  not  by  personal  inquiry ;  hence 
a  large  number  of  the  answers  are  mere  negations  or 
professions  of  ignorance.  But,  more  than  this,  the 
questions  were  framed,  not  as  in  the  case  of  the  '*  Civil 
Customs,"  by  Japanese  of  the  old  school,  who  had  no 
preconceptions  or  technical  knowledge  to  hinder  them 
and  who  went  straight  forward  by  the  paths  best  known 
to  them  and  their  informants  and  asked  questions  in  a 
way  which  the  latter  clearly  understood,  but  by  some 
of    the  younger  officials    trained  in  modem    continental 
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law,  and  full  of  scientific  idaas  and  npmenelaiare  ntterly 
unfamiliar  to  the  persons  interrogated.  In  consequence 
the  qoestions  pnt  were  in  great  part  incompre- 
hensible to  those  who  were  to  answer  them,  and  even 
where  they  were  understood,  they  could  not  be  answered 
ou  the  lines  required.  Imagine  the  answers  of  the 
average  British  or  American  man  of  business  on  being  asked 
what  he  knew  of  Usufruct,  Accession,  Urban  Servitudes, 
Opening  a  Succession,  Solidary  Obligation,  Resolutory 
Conditions,  Mandate,  Sequestration,  etc.,  etc.  Then 
conceive  the  different  answers  if  one  were  to  ask  for 
a  description  of  the  trade  customs  as  to  cash  sales,  sight 
bills,  overdrafts,  commissions,  etc.  Now  if  we  take  away 
the  intellectual  sprigbtliness  of  the  Occidental  mind,  and 
add  the  strongest  instincts  of  conservatism  and 
tradition,  we  can  understand  how  barren  must 
have  been  the  results  when  questions  of  the 
former  class  were  propounded  to  tbe  Japanese  merchants. 
The  parallel  is  almost  exact,  for  the  modem  French  terms 
are  translated  almost  literally ^into  scientific  Sinico-Japanese. 
Thus,  "usu-fruct,"  for  example,  becomes  '^yo-yeki;*' 
"  super-ficies  "  becomes  **cAt  (land) -jo  (above) -/i-cn  (right)." 
A  good  instance  of  the  transformed  legal  terminology  is 
that  of  t4^i'sai  (calamity  of  Heaven, — our  familiar  *'act  of 
God")  changed  into  fuka-ko-ryoku  (unavoidable  force). 
Those  acquainted  with  Japanese  will  realize  the  difference 
between  such  words  sakan-uushiy  tsuke-komi-cJio,  nakagai,  yo- 
tachi'kin,  shita-kawase-kin, — almost  purely  indigenous  Japa- 
nese terms — which  form  the  current  mercantile  expressions, 
and  tampo,  hakahi-hoslu),  saimusha,  ken^isha^  kogo-keUen^ — 
artificial  Sinico-Japanese  expressions,  coined  by  the  code 
oommittees,  just  as  our  electricians  and  biologists  coin 
**  electro-dynamic,"  "protoplasmic,"  "ptomaine,"  and 
just  as  meaningless  to  the  multitude.  And  not  merely 
to  the  maltitude,  but  to  the  whole  community.  A  student 
of  Koman  law  learns  with   surprise   that  the   "deposit" 
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aboat  which  he  has  stadied  is  the  ^^kitaku**  which 
he  has  read  of  at  the  same  time  under  his  Code  lecturer. 
If  the  commissioners  for  the  investigation  of  commercial 
customs  bad  gone  about  their  work  as  did  Mr.  Ikuta 
and  his  coadjutors,  and,  abstaining  from  trying  to  fit 
the  practices  of  the  merchants  into  the  frame  of  a 
technical  legal  system,  had  allowed  tbe  merchants  to 
describe  their  customs  in  their  own  way  and  in  their 
own  terminology,  they  would  have  succeeded  as  well  as 
Mr.  Ikuta's  commissioners  did,  and  could  afterwards  have 
given  their  results  a  scientific  form.  As  it  is,  the  greater 
part  of  the  answers  are  bardly  worth  publishing.  There 
are  many  portions  in  which  the  answers  are  invaluable, 
but  tbey  are  precisely  those  in  which  the  merchants,  when 
asked  in  intelligible  language  to  tell  all  they  knew  upon 
a  given  subject,  have  described  their  customs  in  their 
own  way.  These  portions  have  beeo  selected  for  publica- 
tion, and  form  Part  lY  of  this  series. 

In  the  work  of  tronslatioz  two  chief  principles  have 
been  fullowed;  first,  to  place  no  Japanese  term  in  the 
text  unless  it  was  absolutely  unavoidable;  second,  to* 
render  every  term  as  literally  as  possible.  The  former  rests 
on  general  experience  in  making  first  acquaintance  with 
Japanese  books.  The  reader  not  familiar  with  the  language  is 
disheartened  when  he  finds  confronting  him  a  page  dotted 
with  italics  and  obstracted  with  a  dozen  unpronounceable 
words.  His  memory,  too,  is  sorely  burdened  with  the 
unfamiliar  terms,  unless  a  foot-note  is  repeated  in  every 
instance, — a  price  too  great  for  the  gain.  Needless  to  say 
that  the  original  term  is  given,  at  its  first  occurrence, 
in  a  foot-note,  wherever  it  has  a  technical  use  and  .thus 
needs  recording  for  the  sake  of  future  investigators,  or 
where  the  literal  English  term  is  a  combination  of  words 
meaningless  as  a  whole,  or  where  some  historical  or 
institutiouai  significance  requires  to  be  noted.  As  to 
literaluess    of    rendering,  no  excuse  is  necessary.     Half 
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the  pleasure  in  the  stady  of  the  Japanese  langoage  is  the 
comparison  between  the  modes  of  expressing  the  same 
thought  in  that  tongue  and  in  oar  own.  There  are  many 
diffienltieSy  however,  in  the  application  of  this  principle,, 
especially  where  we  haye  in  other  countries  iustitotions 
or  transactions  similar  enough  to  tempt  one  to  use  the 
fiuniliar  term  at  the  expense  of  accuracy.  The  names 
of  offices,  for  instance,  present  particularly  knotty  problems. 
When  daikwan  occurs,  we  at  once  think  of  '*  reeve," 
"bailiff,"  '< steward,"  etc.,  and  consider  which  one  fits 
best.  Bat  none  fit  completely,  and,  with  very  few  exceptionsi 
it  has  seemed  best  in  all  such  cases  to  give  the  most  literal: 
rendering.  In  the  Introduction  (Part  I)  are  discussed  a 
few  cases  of  more  than  passing  interest,  and  this  wiU 
perhaps  make  up  for  the  use  of  less  suggestive  terms, 
such  as  **  deputy  "  for  daikwan.  The  word  "  headman  " 
has  always  been  used  for  nantishif  sJioya,  and  similar 
terms,  the  original  being  noted  where  necessary.  Kuni 
and  korif  the  names  for  the  old-time  divisions  of  the 
country,  have  been  kept  wherever  they  occur  with  the 
title  of  a  district;  but  iu  the  text  kuni  has  sometimes 
been  rendered  "  province."  The  names  of  the  koH  are 
protean,  aud  in  many  cases  the  standard  pronunciation 
is  difficult  to  learn.  .  The  Govemmeut  map  has  been 
followed  in  cases  of  doubt,  and  the  popular  pronunciation 
has  been  sought.  The  translators  engaged  upon  the  work 
have  been  Mr.  Hattori  Masayasn,  of  the  Department  of 
Justice ;  Mr.  Kambe  Torajiro ;  Mr.  Ogimura  Einzaburo ; 
Mr.  Tamura  Iwao  ;  and  Mr.  Ushiba  Tetsuo.  The  first  was 
introduced  to  me  by  the  Librarian  of  the  Department ; 
the  third  by  Mr.  Suzuki  Kentaro,  the  well-known 
ethnologist;  and  the  other  three  gentlemen  had  already 
become  known  to  me  through  translation  of  other 
materials.  The  work  of  Mr.  Ushiba  deserves  special 
mention.  A  keen  interest  in  the  subject,  au  assiduous 
attention  to  detail,  an  excellent  vocabulary,  and  a  good 
knowledge  of  the  times  of  these  records, — ^these  qualities 
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•eharaelerued  his  work  ihroagfaoat.  It  was  originally 
intended  that  the  work  of  translation  should  be  solely  his^ 
but  greatly  to  my  regret  his  time  did  not  permit.  The 
hoik  of  Part  H,  Part  m  (Section  I),  and  Part  Y  is  Mr. 
TJshiba's  work. 

The  division  of  labor  between  translators  and  editor 
has  been  as  follows.  Eaeh  transistor  was  instmeted  to 
make  his  rendering  as  baldly  literal  as  possible,  inserting 
the  Japanese  words  (transliterated  into  Boman  letters)  wher- 
ever the  term  was  of  the  slightest  possible  teehnical 
significanee ;  for  in  order  to  secare  uniformity  of  usage  it 
was  indispensable  that  the  original  terms  should  be  before 
the  editor.  Thia  first  draft  was  -then  gone  oveif  between 
editor  and  translator,  and  further  reference  made  to  the 
the  original,  where  necessary.  The  translators  constantly 
eonsnlted  various  authorities  in  the  course  of  their  work, — 
scholars  like  Professor  Eomiyama  and  Professor  Naito,  and 
treatises  of  various  sorts.^ 

Their  first  draft  was  then  remoulded  by  the  editor  into 
the  form  in  which  it  now  appears.  The  capacity  of  the 
editor  as  a  translator  is  sleuder  enough  ;  for  he  is  unacquain- 
ted with  the  ideographs,  and  his  knowledge  of  the  language 
is  limited  to  the  technical  legal  vocabulary.  But  he  has 
endeavored  personally  to  satisfy  himself  as  to  the  equiv^ent 
of  every  word  or  expression  having  any  technical  significance. 
If  it  was  presumptous  to  attempt  the  task  under  the  circam- 


1.  The  oondittons  of  translation  at  present  in  this  ooimtry  are 
peculiar.  The  only  persons  who  can  completely  nnderstaad  the  text 
of  this  material  are  a  few  of  the  older  generation,  (if  indeed  any  one 
cl  these  could), — so  great  is  the  gulf  fixed  between  tbe  yonnger 
generation  and  the  feudal  past  of  their  conntry.  On  the  other  hand, 
the  yonnger  men  sloue  are  aoquainted  with  English.  The  only 
method  possible  is  to  nse  for  translation  yonnger  men  who  have 
some  taste  for  the  study  of  tbe  past  (and  these  are  not  nnmeroiu), 
lad  to  have  them  eonsalt  eurrerUe  ealamo  with  the  older  scholars ; 
and  this  has  here  been  done. 
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stances,  he  can  only  plead,  first,  that  there  are  not  more  than 
five  foreigners  in  Japan  who  eonld  read  these  materials  in  the 
original,  and  that  many  years  must  have  elapsed  before 
any  one,  foreigner  or  Japanese,  was  likely  to  arise 
who  could  attempt  to  do  this  work  without  assist- 
ance; aud,  second,  that  he  is  at  least  only  following 
in  the  steps  of  competent  workers  in  the  same  field. 

Those  who  nuderstand  Japanese  and  Chinese  will 
know  bow  useless  it  is  to  expect  a  purely  literal  rendering. 
The  nature  of  these  languages,  or  rather,  the  modes  of 
thought  aud  expression,  do  not  permit  it.  They  are  ellipti- 
cal where  we  should  be  exact,  and  prolix  where  we  should 
be  brief.  If  in  some  cases  the  thought  appears  unclear  in 
a  translation,  it  is  often  because  the  writer  himself  has 
not  thought  it  worth  while  to  be  what  we  consider  clear. 
lu  the  works  here  translated  this  feature  is  doubly  em- 
phasized. Ellipticisms  and  ambiguities  abound  in  every 
document.  The  judges  and  clerks  took  no  pains  to 
write  understandingly ;  for  what  they  wrote  was  inteuded 
UBunlly  for  esch  other's  eyes  aud  not  for  the  public. 
Much  of  it  all  is  made  plain,  after  one  has  become 
drenched  with  the  ideas  and  expressions  by  fiuniliarity 
with  the  whole  series  of  documents,  and  has  learned 
to  know  what  they  wish  to  say  rather  than  what  they 
have  said.  But  it  is  constantly  a  mere  choice  between 
different  suppositions,  and  even.,  the  profuse  use  of 
brackets  does  not  suffice  to  indicate  all  the  passages 
^vherc  something  has  been  supplied.  The  case  is  not 
much  better  with  the  Parts  embodying  the  '<  Collection 
of  Civil  Customs "  ;  for  the  redactor,  being  of  the 
older  generation,  has  allowed  himself  to  be  as  elliptical 
as  nuy  one  could  wish,  and  there  constantly  occur  the 
most  11  u warrantable  ambiguities.  On  the  whole,  then,  it 
cannot  be  hoped  that  there  are  not  errors  of  rendering. 
We  simply  say  that  we  have  endeavored  to  minimize 
these.      Moreover,    a    recent    lessening    of   fiacihties    for 
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aeeeBs  to  the  origiaals  in  the  Department  of  Jastioe 
has  dimiuished  the  opportunities  for  ooUatiou  of  pas- 
sages. 

At  the  present  time  three  volumes  (Part  11,  Part  m 
(Section  I),  and  Part  Y)  have  been  made  ready  for  the 
press;  and  though  the  first  draft  of  the  remaining 
portions  is  partly  ready,  there  will  perhaps  ooeor  in 
the  later  printed  volames  bome  few  changes,  of  terms  by 
way  of  attempted  improvement.  These  inconsistencies  will 
be  onavoidable,  but  will  be  duly  noted.  Owing  to  the  lack 
of  a  sufficiently  large  supply  of  type,  not  more  than  100  or 
120  pages  have  beeu  set  up  at  one  time,  and  there  are 
hence  a  few  inconsistencies  in  the  use  of  terms  which 
would  naturally  occur  where  there  is  no  opportunity  to 
collate  several  hundred  pages  at  once.  In  the  preparation 
of  the  first  portion  of  the  Legal  Precedeuts  (Part  III, 
Section  I),  where  much  experimentation  was  necessary 
in  the  arrangement  of  the  page,  the  Printer's  patience 
and  intelligence  have  facilitated  the  work  more  than 
can  be  told.  If  a  few  t3rpographical  errors  occur,  the 
reader  must  remember  what  a  feat  it  is,  after  all, 
for  Japanese  workmen  to  set  up  a  book  of  the  sort 
in  a  language  of  which  they  understand  virtually 
nothing. 

For  kind  assistance  in  the  explanation  of  difficult 
terms,  especial  acknowledgment  is  due  to  Mr.  S%ji  Jitsunen, 
the  eminent  Buddhist  scholar,  who  has  supplied  information 
on  technical  Buddhist  terms  ;  and  to  Professor  Eomiyama 
Tasusuke,  the  antiquarian,  formerly  editor  of  that  fund 
of  information,  the  Yedo  Society' $  Magazine,  For  special 
courtesies  in  obtaining  the  use  of  books,  thauks  are 
due  to  Mr.  Kaneko  Eentaro,  Chief  Secretary  of  the 
House  of  Peers ;  to  Mr.  Ideura  Bikyo,  formerly  Private 
Secretary  to  the  Minister  of  Justice ;  and  to  Mr.  H. 
Kambara,  Librarian  in  the  Department  of  Justice. 
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INTRODUCTORY  SURVEY 

BT  THE  BDITOB 
OF 

ADMINISTRATIVE  AND  COMMERCIAL 
INSTITUTIONS  IN  OLD  JAPAN. 


The  purpose  in  this  prelimiiuury  sketch  is  in  no 
sense  to  review  or  to  sammarize  the  material  published  in 
the  SQoceeding  Parts;  bat  merely  to  give  a  counected 
aeeoant  of  the  institutions  to  which  constant  references 
occur.  Space  aud  time  are  economized  by  collecting  all 
these  explanations  in  one  place  and  by  referring  the 
reader  thereto  from  time  to  time;  and  a  convenient 
opportunity  is  furnished  for  adding  certain  details  of  the 
Japanese  administrative  and  commercial  system  which 
are  not  direcQy  referred  to  in  the  text,  but  are  of  value 
as  going  to  form  the  setting  of  the  whole  picture.  If 
there  were  any  other  oonuected  account  of  these  matters, 
such  a  preface  would  be  unuecessary;  but  there  is  not| 
and  it  would  be  useless  to  refer  the  reader  for  his 
information  to  volumes  for  the  most  part  untranslated  and 
inaccessible  to  him.  With  the  view,  then,  of  introducing 
him  to  the  life  of  the    community  where  these  customs 
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prevailed  imd  these  preeedents  reded,  and  of  supplying 
a  bandy  source  of  reference  in  his  perusal  of  the  main 
volumes,  a  brief  survey  of  the  subject  Iias  been  prepared 
under  the  following  heads : 

1.  The  Feudal  System. 

2.  Local  Administration. 
8.     Religious  Organization. 

4.  Administration  of  Justice. 

5.  Taxation. 

6.  Commercial  Houses. 

7.  Guilds. 

8.  Transportation. 

9.  Money,  Banks,  and  Commercial  Paper. 
10.  Rice  Trade.i 


1. — Tlie  Feudal  System. 

The  traditional  and  fundamental  division  of  the  whole 
country  was  into  kwn  and  Aw't, — to  be  rendered,  perhaps,  by 


1.  The  following  sketch  is  based  chiefly  on  Japanese  treatised 
and  on  articles  by  Japanese  writera  in  the  transactions  of  leames 
Bocieties  and  in  antiquarian  magazines.  The  latter  are  drawn  in 
ahnost  every  ease  from  docnments,  records,  and  other  original 
BOiuees,  and  written  by  the  highest  authorities  on  Japanese  law  and 
antiquities.  Special  acknowldgment  is  made  nnder  the  yarious 
Bectiona.  In  some  cases,  where  the  subject  has  been  already 
adequately  treated  in  a  Western  language,  such  an  authority  has 
been  followed.  For  the  feudal  system  have  been  used  Dr.  Yoshida*8 
"  StaatsTerfassung  und  Lehnweseu  von  Japan,*'  Hagne,  1890;  for 
the  administration  of  jostioe  (m  part)  Herr  BudoriTs  "  Bechtspflege 
Qnter  den  Tokugawa,**  Tokyo,  1888 ;  and  for  rural  administration, 
Dr.  Simmons'  "  Notes  on  Land  Tenure  and  Local  Government," 
edited  by  the  present  editor  and  pnblished  by  tliis  Society  in  1891. 
Besides  these  authorities  a  number  of  original  documents  in  the 
Dior's  hands  have  been  consulted. 
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«  province  **  and  "  county.'*  Tbis  division  dates  back  to  at 
least  the  first  century  A.  D.,  and  is  still  recognized  in 
popular  language.  These  kuni  in  the  tenth  centnry 
numbered  68,  bat  a  few  later  subdivisions  have  increased 
the  number.  The  koH  numbered  about  600.  The  kuni 
were  arranged  in  8  groups,  as  follows  : 

1.  Qo-kinai    (August  >     Home    Provinces),    including 

Yamashiro,  Yamato,  Kawachi,  Idzumi,  Settsu : 

2.  Tokaido  (East  Sea  Road),  including  Iga,  Ise,  Shima, 

Owari,  Mikawa,  Totomi,  Saruga,  Kai,  Idzn, 
Sagami,  Masashi,  Awa,  Eadzusa,  Shimosa, 
Hitachi : 
8.  ToMndo  (East  Mountain  Boad)  including  Omi,  Mino, 
Hida,  Shinano,  Kotsuke,  Shimotsuke,  Iwaki, 
Iwashiro,  Rikuzen,  Rikuchu  (these  five  known  as 
Oshu),  Mutsu,  Uzen,  Ugo  : 

4.  Iloknrokudo  (North  Land  Road),  including  Wakasa, 

EchizcD,  Kaga,  Noto,  Echu,  Echigo,  Sado : 

5.  Sanindo  (Mountain  Shady  Road),  including  Tamba, 

Tango,  Tajima,  luaba,  Hoki,  Idzumo,  Iwami : 

6.  Sanyodo  (Mountain  Sunny  Road),  including  Harima, 

Mimasaka,  Bizen,  Bichu,  Bigo,  Aki,  Suwo,  Nagato : 

7.  Nankaido   (South  Sea   Road),  including  Kii,  Awaji, 

Awa,  Sanuki,  lyo,  Tosa  (these  four  making  the 
island  of  Shikoku,  or  Four  Provinces) : 

8.  Snikaldo   (West    Sea-Road),     including    Chikuzen, 

Chikugo,  Buzen,  Bugo,  Hizen,  Higo,  Hyuga» 
Osumi,  Satsuma  (these  nine  making  the  island  of 
Kyushu  or  Nine  Provinces),  Iki,  Tsushima  : 

9.  HnkUaido  (North  Sea   Road),    being   the  island  of 

Yezo. 
Other  groupings  were  occasionally  used.     Kwanto  (East 
of  the  Gate)  was  the  term   applied   to   the  eight    provinces 
east    of  the   Hakone    Pass    situated    on    the    road    from 


1.  Because  it  had  been  the  Imperial  Domain. 
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Yedo  to  Kyoto  (Sagami,  Masashi,  Kotsake,  Bhimotsake 
Hitaefai,  Shimosa,  Kadzasa,  and  Awa)  which  were  the  im- 
mediate possessions  of  the  Tokngawa  family.  Kamifjata 
(Upper  Parts)  was  applied  to  the  central-western  provinces 
about  Kyoto. 

The  kori  were  made  up  of  mura  and  machi,  villages 
and  towns.  Bat  mura  is  a  very  variable  term.  It 
indicates  a  particular  grouping  of  honses  as  well  as  a 
nnit  of  local  government.  Thus,  vnthin  Yodomara  might 
be  found  Eawamura,  Yamamura,  and  Tamura.  Tanimura 
might  or  might  not  include  Kotanimura  (Little  Tanimura) 
in  its  administrative  limits.  Only  a  careful  examination  of 
the  village  records  can  work  out  the  correct  details  of  the 
subdivision.  Again,  several  mura  together  were  sometimes 
termed  ffo.  This  was  probably  an  administrative  grouping 
for  taxation  purposes,  aud  doubtless  obtained  where  the 
above  custom  of  uniting  several  mura  into  one  was  not 
followed.  Any  one  who  has  seen  in  Japau  the  clusters  of 
cottages  secluded  in  little  green  valleys  half  a  mile  or 
more  apart  will  realize  how  these  would  have  been 
too  small  for  administrative  units.  The  term  nuichi  was 
applied  both  to  separate  towns  and  to  individual  wards 
of  large  towns.  Of  course  *'  town"  is  the  original  meaning. 
The  appearance  of  Yedo  shows  even  to-day  how  numbers 
of  suburban  macJU,  cut  off  by  intervening  hills,  have 
gradually  climbed  the  barriers  and  grown  together  into 
one  large  town ;  and  in  these  cases  each  original  group 
of  houses  has  preserved  the  term  machi,  until  it  has  come 
in  these  cases  to  be  iu  reality  a  ward.  The  process  is 
fiuniliar  enough  in  our  own  history. 

Bat  these  kuni  and  kori  were  under  the  Shogunate 
geographical  divisions  only.  The  political  divisions  were 
tiie  fiefs  of  the  various  territorial  lords.  Theoretically  the 
Emperor  was  the  fountain  of  government,  and  the  Shogun 
was  only  his  generalissimo,  the  preserver  of  peace  and  the 
leader  in  war.    Practically  the  Shogun  wielded  all  the  power 
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of  the  Central  Government.  This  is  not  saying  that  he  was 
practical  master  of  the  comitry,  for  into  a  few  of  the  fie& 
of  the  powerful  lords  on  the  west  and  north  uo  central 
administrative  power  ever  entered.  In  fact,  a  Tokogawa 
man  might  not  venture  into  the  districts  of  the 
great  Shimadzu  family,  the  lords  of  Satsama  and  its 
neighborhood,  without  more  or  less  peril.  The  Tokugawa 
scholars,  in  writing  about  the  administration,  seldom 
disclose  any  knowledge  of  Western  customs.  The 
Shogun  thus  occupied  a  double  position  towards  the 
greater  lords  who  owed  allegiance  directly  to  the  Emperor. 
He  was  as  a  feudatory  ouly  pnmua  inter  pares:  at 
the  same  time  he  was  as  generalissimo  vested  with 
politiciil  authority  over  them.  But  the  Tokugawa  rulers 
were  too  wise  to  exercise  this  right  unless  the  occasion 
made  it  unavoidable,  and  almost  the  only  practical  ways  in 
which  it  found  recognition  were  the  journeys  of  these 
daimyo  to  Yedo  in  alteruate  years  and  the  oath  of  fealty 
at  the  accession  of  a  new  Shogun. 

It  follows,  then,  that  the  Government  now  to  be 
sketched  possessed  a  sphere  of  inflneuce  of  a  maximum 
intensity  at  the  ceutre,  gradually  dimiuishing  uutil  at  the 
outer  edge  it  became  almost  zero.  The  Tokugawa  laws, 
so  far  as  they  were  statutes,  were  the  laws  obeyed  in  this 
central  district.  At  the  top  of  this  Governmeut  was  the 
Go-rvju  (august  Body  of  Elders)  or  Council  of  State, 
which  usually  numbered  4  or  6  persons.  Under  them 
was  the  whole  body  of  official  workers.  After  a 
fashion  common  in  the  Tokugawa  administration, 
each  Councillor  took  turns  in  presiding  for  a  month 
over  the  matters  of  State.  It  can  hardly  have  been 
that  the  others  were  quite  idle  duriug  their  vacant 
months.  They  seem  to  have  consulted  constantlyi 
and  the  policy  of  the  Council  was  certainly  not  subject 
to  the  breaks  and  changes  which  would  have  happened 
if  the  above  arrangemeut  had  been  strictly  carried  out. 
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The  costom  probably  required  merely  that  the  ordinary 
roatine  of  executive  details  should  be  attended  to  by  each 
Conneillor  in  tarn.  It  is  entirely  contrary  to  the  spirit 
of  Japanese  institutions  that  he  should  have  attempted  in 
any  matter  of  consequence  to  act  without  being  assured 
of  the  support  of  his  fellow-members.  We  talk  of  the 
Shogun  having  bad  this  or  that  policy,  but  it  is  a  phrase  only. 
The  real  rulers  of  Japan  (that  is,  of  the  part  which  the 
central  power  reached)  were  these  Councillors.  From 
the  time  of  lyemitsu,  the  third  Tokugawa  Shogun,  there 
was  probably  not  a  single  occupant  of  that  commanding 
position  (except  Yoshimune,  the  eighth  Bhogun)  who 
did  not  register  without  hesitation  whatever  decree 
the  Councillors  agreed  upon.  They  practically  elected 
themselves  ;  but  they  seem  to  have  had  wonderfal  success 
in  attracting  to  their  number  the  ablest  men  in  the 
ruling  class,  for  no  country  in  Europe  bad  a  more 
trauquil  history  than  Japan  during  che  250  years  of 
their  government.  Where  the  Shogun  was  a  minor,  one 
of  them  was  choseu  to  serve  as  Regent,  and  during  his 
incumbency  possessed  a  controlling  influence. 

Under  this  Council  were  the  Waka-doildyoH  (Young 
Elders)  or  Junior  Council.  These,  too,  were  4  or  6  in  num- 
ber. Promotion  from  this  to  the  Council  of  State  was  naturally 
frequent.  The  Junior  Council  had  a  more  limited  sphere 
than  its  superior.  Its  direct  control  was  exercised  over 
offices  below  the  chiefis  of  bureaus,  when  situated  in  Yedo. 
There  were  no  bureaus  independent  of  these  two  Councils, 
with  three  exceptions ;  these  were  the  Adjutants  of  the 
Shogun  (Sobaj/onin)^  the  Temple  Magistrates  {Jishabuf/yo), 
and  the  Envoys  of  the.  Shogun  (5o;Wm),  and  it  is  hard 
to  believe  that  these  were  not  more  or  less  under  the 
control  of  the  Council  of  State.  The  other  bureiius  of 
Government,  then,  were  divided  into  two  groups,  <<  inner  " 
and  '*  outer,"  that  is,  according  as  their  headquarters 
were  situated  in  Yedo  or  out  of  it.     The  *'  inner  "  bureaus 
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were  as  follows :  Equerries,  Ghamberlaiiis,  Castle  Guards, 
Censors,  Town  Magistrates  of  Yedo,  Finance  Magistrates, 
Auditors,  Construction  and  Public  Works,  Military.  Of 
course  under  these  bureaus  were  a  much  larger  number 
of  staffs  of  various  sorts, — police,  military,  education, 
finance,  etc.,  and  the  direct  control  of  these  was  in  the 
hands  of  the  Junior  Council.  It  will  seem  strange  that  the 
chiefs  of  bureaus  should  be  appointed  by  the  Council 
of  State,  while  their  subordinates  were  appointed,  not 
by  themselves  but  by  a  collateral  body.  But  this  was 
a  special  feature  of  the  Tokuguwa  administrative  system,  and 
wau  merely  one  of  the  many  ways  in  which  its  founders 
had  tried  to  provide  checks  against  usurpation  by  rendering 
each  official  incapable  of  securing  excessive  power.  This 
interlacing  of  authority  was  carried  through  the  whole 
system,  aud  complicated  vastly  the  Governmental  machine. 
The  term  ''direct  control,"  {jiki'tJdJiat),  sometimes  used,  in- 
dicated the  relation  between  the  appointing  and  the  appointed 
person,  not  between  the  latter  and  his  chief  of  bureau  or 
section,  who  was  said  to  be  the  kaakira  shUiai, 

The  **  outer  "  offices  were  those  of  Osaka — ^the  Castle 
Commandaut,  the  Military,  the  Town  Magistrate,  and  the 
Town  Censor ;  of  Kyoto  —  the  Commandant,  with  the 
Town  Magistrate  and  a  few  others ;  of  Nagasaki,  Niigata, 
Hakodate,  Sbimoda,  Uraga,  Sakai  (the  sea  ports),  and  of 
Fushimi,  Nara,  Sumpn,  Yamada,  Nikko,  Sado, — ^in  each 
case  a  Magistracy;  and  of  the  rural  regions  under  the 
direct  control  of  the  Tokugawa  family,  in  each  district  a 
deputy  or  an  esquire,  as  will  be  explained. 

All  those  officials  were  required  to  be  vassals  of  the 
Tokugawa  family.  The  Regent,  moreover,  must  belong  to 
one  of  the  four  families  li,  Honda,  Sakakibara,  and  Sakai 
(popularly  known  as  the  "  Foar  Rings,*'  in  allusion  to  a 
Chinese  tradition)  or  of  the  Three  Families  {Go$anke)  from 
which  the  Shogun  was  selected, — Kii,  Owari,  and  Mito, 
the    three  branches   of  the  Tokugawa  family.     The  two 
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Conscils  and  the  three  collateral  bureaus  were  made  up 
exclusively  of  the  ''loyal  daimyo,*'  hereafter  described. 
For  other  offices  the  possession  of  a  fief  of  over  a  certain 
assessmeut  was  required, — a  8,000  koku  fief  for  a  Town 
Magistrate  of  Yedo.  etc.  There  were  four  gi*ades  of  office, — 
Taifu^  iDdnding  the  chiefs  of  bureaus  above-mentioned, 
Hoij  including  subordinate  chiefs  of  sections,  Chimniye-jo^  or 
officers  having  the  right  of  presentation  at  the  Shogun's 
Court,  and  Onumtye-ka,  officers  not  having  this  right.  The 
last  indnded  all  foot-soldiers,  police  and  the  like. 

We  come  now  to  the  feudal  arrangements  in  the  strict 
sense.  The  whole  population  were  included  in  seven 
classes ;  first  the  ktit/e  or  Imperial  aristocracy,  who  were  of 
no  eoDseqaence  iu  the  Government,  except  that  they 
possessed  the  opportunity  for  intrigue  which  afterwards 
enabled  them  to  assist  the  western  lords  in  the  overthrow 
of  the  Shogunate  ;  next,  the  tamuraif  or  military  nobility ; 
then  the  three  orders  of  the  common  people, — hyakun/io,  or 
Csurmers,  shokuniny  or  artisans,  and  slionin^  or  merchants ; 
besides  these  were  the  priesthood,  occupying  a  position  apart, 
and  the  outcasts  {jjeta  and  hinin),  fortunetellers,  etc.  who 
were,  iu  the  estimate  of  the  time,  hardly  to  be  reckoned  at  all. 

The  term  tamurai,  in  its  broadest  sense,  signified  the 
entire  militniy  nobility  or  hiike^  These  fell  of  course,  into 
two  groups,  the  dainiyo  or  feudal  lords,  and  tbe  saimirai 
proper.  There  was  no  distinguishing  mark  between  these 
classes,  save  that  the  assessed  production  of  a  daimiate 
must  exceed  10,000  koku  of  rice.  Bat  at  one  extreme 
we  find  that  the  highest  dawiyo  vrere  feudally  subject  only 
to  the  Tentfti  (Emperor)  and  possessed  landed  fiefs,  while 
the  lowest  samurai  were  always  dependent  ou  some 
intermediate  lord,  and  were  paid  by  a  stipend  of  rice  from 
the  storehouse  of  their  lord/  One  division  of  daimyo 
was     that     of    kokunki,     lords     of     a    whole    province, 

1.  Dr.  Yoshida  states  that  satimrai  was  a  generic  term  inclading  the 
iuge.    Bat  in  ordinary  usage  this  seems  not  to  have  been  so. 
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ryoshti,  lords  of  a  smaller  distriet,  and  .^'o^Au,  lords  of  a 
castle.  Bat  the  common  one  was  the  classification  oigosan- 
ke,  the  three  great  families  from  one  of  which  the  Shogon 
must  come,  kokiishi,  or  great  provincial  lords,  and  the  lesser 
nohility,  who  were  divided  into  Tokagawa  vassals 
{fiulaiy  literaliy,  **  loyal  families")  and  vassals  of  the  provin- 
cial lords  (tozania),  though  the  exact  significance  of  these  terms 
has  hcen  a  matter  of  some  dispute.^  The  «amura»  proper  were 
of  two  kinds,  higher  (seis/U  or  josJu)  and  lower  (kashi). 
The  higher  class  were  the  knights,  in  the  strict  sense  of  the 
term.  They  alone  had  the  privilege  of  following  the  lord 
to  battle  on  horseback ;  in  fttet,  those  whose  territory  was 
assessed  fur  more  than  500  kolai  were  obliged  to  provide 
a  horse  and  accoutrements.  They  had  privileges  in  all 
respocts  similar  to  those  of  the  higher  nobles,  except  the  lords 
of  provinces.  The  distinction  between  theui  and  the  lower 
samurai  was  well  marked,  for  they  had  a  power  of  punish- 
mout  over  tho  latter  of  the  same  nature  as  their  power  over 
the  peasants  and  other  common  people.  These  $eishi  were 
of  two  sorts,  according  as  their  allegiance  was  directly  to 
tho  Tokn^siwa  chief  {ckokuMn)  or  to  some  other  feudal  lord 
{haishin),  Tho  former  are  usually  known  in  history  as 
the  Jiataw'ito,  They  filled  most  of  the  Shogunate  offices 
and  fnniislied  tlic  gi'eater  part  of  the  Tokugawa  armed  forces. 
Tho  e()rro.4)oiuliu;;  class  of  provincial  vassals  was  kuown  as 
l.yraiy — si  term  having  also,  however,  a  broader  siguification. 
A  ilaitiftfo  oH  100,000  koku  (such  as  Date  of  Seudai)  would 
have  pcrlmps  1,000  samurai  of  this  rank.  The  lowest 
chxsHoii  samurai  J  tho  kasJu^  formed  the  ordinary  foot- soldiery. 
Those  bclongiu;^  to  the  Tokugawa  House  were  known  as 
linhiidn  (nieu  of  the  August  House)  and  they  were  apt  to 
bo  conceited  and  overbearing  in  their  relations  with  the 
retainers   of  tho  provincial   lords.     This   lowest  rank  had 


1.  Sec  (iuhbins,  in  Trans.  As.   Soo.  Jap.,  XV,   135;  Budoi-ff,  in 
Milth.  a.  D.  Cle?.  Ost.,  38,  381. 
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of  course  many  subdivisions,  and  the  terms  yonki,  kachi^ 
doihin,  ashttjarUy  which  one  is  often  puzzled  by  in  Tokugawa 
records,  were  merely  names  given  to  the  various  groups 
according  to  their  occupation  in  the  civil  or  military 
service. 

The  connection  between  public  offices  and  vassalage  in 
the  Tokngawa  family  led  to  still  further  subdivisions  of 
classes.  The  hatanvoto  yret^  divided  into  taUhin  or  yoriai^ 
with  incomes  of  8,000  kohl  and  over,  and  oiMiniye-joy  with 
mcomes  between  800  and  8,000  koku.  The  higher  class  were 
known  as  taUhin  or  great  vassals,  when  they  were  in 
active  service  in  an  office,  and  as  yoiiai  (either  kotai-iforiai, 
alternate  coimciUor,  or  kira-yoriai,  ordinary  councillor)  when 
their  office  was  im  honorary  one  only.  The  lower  halamoto 
and  the  f/okenin^  when  not  in  active  service,  were  known  as 
kobiuhin.  The  offices  were  not  hereditary,  except  probably 
where  the  office  itself  was  the  only  foundation  of  the  feudal 
relation,  as  in  the  case  of  the  police. 

The  titles  of  the  higher  nobles  must  be  considered  for  a 
moment.  A  quotation  from  Mr.  Gubbins  ^  will  best 
elucidate  the  subject. 

"  The  titles  borne  by  daimydi  form  a  rather  complicated 
subject.  They  may  be  divided  into  two  classes :  territorial 
titles,^  which  were  the  earliest,  and  official  titles,^  which 
were  of  later  creation.  The  territorial  title  of  a  daimyd 
consisted  of  the  word  kami  joined  to  the  name  of  a  province, 
and  originally  this  title  was  taken,  as  was  the  custom  also  in 
many  cases  with  family  names,  from  the  territories  which 
he  held.  Thus  the  daimyd  of  Shinshu  was  called  Shinano- 
no-kami,  the  daimyd  of  Omi,  Omi-no-kami  and  so  on.  The 
title  of  a  dtiimyd,  therefore,  in  early  days  had  direct  reference 
to  the  province  in  which  his  territory  was  situated.     In  the 


1.  Trans.  Aaiat  See.  Jap.,  XY,  187.  1.  Known  as  Kuni-kami, 
2.  Known  as  Ryd-fftpan^  and  so  called  because  the  seat  of  Oovem- 
meut  was  at  Kydto. 
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course  of  time,  however,  though  this  territorial  title  remained 
in  general  use,  it  by  no  means  necessarily  followed  that 
there  was  any  connection  between  the  particular  province 
mentioned  and  the  territory  actually  held  by  a  lUmnyd. 
This  change  in  the  significance  of  the  title  was  due  to  several 
causes : — to  the  partition  amongst  several  daiviyd  of  lands 
originally  held  by  a  single  individual,  to  the  removal  of  a 
duimyo  to  another  part  of  the  country,  and  to  the  formation  of 
cadet  houses.  In  the  first  case,  instead  of  oae  daiinyd  of  Musa- 
shi,  for  instance,  there  came  to  be  three  or  four ;  in  the  second 
case  the  change  of  fief  made  no  di£ference  in  the  title ;  and  in 
the  last  case,  although  the  family  name  was  invariably  retained, 
there  was  no  fixed  rule  as  to  the  retention  of  the  title, 
which  often  remained  the  same.  This  multiplication  of 
similar  titles  led  to  much  confusion,  and  in  late  years,  by 
way  of  remedying  this  inconvenience,  if  when  a  daimyo  was 
appointed  to  the  Gorojn,  or  Upper  Council  of  State,  it  was 
found  that  an  existing  member  bore  the  same  title,  the  newly 
appointed  Councillor  was  obliged  to  adopt  another  in  order 
to  distinguish  him  from  his  colleague.        .         .  .  • 

<<  The  history  of  the  other,  or  official,  titles  is  this. 
When  the  administration  of  the  country  passed  out  of  the 
hands  of  the  hiye  into  those  of  the  military  class,  the  official 
posts  formerly  held  by  the  Court  nobles  were  filled  by 
dai.nyoSf  who  accordingly  assumed  the  official  titles  which 
were  attiichcd  to  those  posts.  The  daimydn  who  were  thus 
origintdly  appointed  held  the  official  titles  merely  during 
their  tenure  of  office ;  ^  but  as  time  went  on  and  successive 
changes  occurred,  the  duties  of  these  posts  became  merely 
nominul,  imtil  at  last  the  titles  became  hereditary,  and  had 
no  connection  with  the  discharge  of  official  duties.^    . 

1.  In  the  earlier  days  of  the  feadal  Bystem,  some  of  the  huge 
occasionally  assumed  the  territorial  titles  belonging  to  the  daimySt, 
bat  Buch  instances  were  rare.  2.  It  should  be  explained  that  each 
title  was  not  limited  to  one  individual.  Many  daimyui  had  the  same 
title. 
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^*  There  were  in  leyasn's  tiine  in  all  about  60  of  these 
official  titles,  which  were  held  under  the  Tokugawa 
administration  by  both  Fudai  and  Tozarna^      .       .       .       # 

<'  As  instances  of  the  hereditary  assumption  of  these 
titles,  the  cases  of  the  Daimyos  of  Satsuma,  ChCshu,  and 
Hikone  in  Omi  may  be  cited.  The  title  of  Shuri-no-Daibn 
was  hereditary  in  the  Shimazu  family,  that  of  Daizen-no-Daibu 
in  the  family  of  MOri,  while  li,  the  Daimyd  of  Hikone,  was 
styled  Kamon-no-Kami.  In  some  cases  too  the  official  title 
was  always  borne  by  the  Head  of  the  clan,  the  territorial 
title  devolving  on  the  eldest  son  and  heir.  Thus  the  eldest 
son  of  the  MOri  family  was  known  by  the  title  of  Nagato-no- 
Kami 

*'  It  must  not,  moreover  be  supposed  that  both  territorial 
and  official  titles  were  common  to  all  Daimi/ds.      Some  had 
both,  others  again  had  one  and  not  the  other,  while  many  of 
the  lesser  Dami/6s  bore  no  title  at  all." 

It  is  with  the  mutual  relations  of  these  various  classes 
that  feudalism  proper  is  concerned,  and  we  now  turn  to  the 
different  aspects  of  the  feudal  relations,  taking  first  the 
subject  of  the  feud. 

On  the  one  hand  was  the  lord  of  the  feud,  the 
person  from  whom  it  was  held.  In  Japan  the  Emperor 
stood  as  the  lord  of  the  whole  land  from  whom  all  feuds 
must  be  held.  It  would  seem  that  subinfeudation  placed 
the  lower  vassal  in  feudal  relations  with  his  immediate 
lord  only,  and  not  with  the  Emperor.  Thus  the  first  rank 
of  feudatories  holding  directly  of  the  Emperor  were  the 
large  provincial  daiinj/o,  or  koku*hi,  the  tozama  daimyn, 
not  subordinate  to  the  Tokugawa  family,  and  the  Tokugawa 


1.  Before  leyasa  became  Shdgiin,  these  titles  were  arranged 
in  order  of  seniority,  and  a  Daimyd  might  be  promoted  for 
meriiorioas  services  through  each  step  ap  to  the  highest  degree. 
leyasa  himself  passed  through  five  grades,  beginning  as  the  simple 
Daimyd  of  Mikawa  without  any  title  at  all. 
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lords.  Under  these  oame  a  host  of  vassals,  who  in  tora 
were  lords  of  others  still  farther  below.  What  Japanese 
history  still  needs  is  an  aecorate  feudal  map  of  the  country, 
showing  the  distribution  of  fiefs  and  the  inter-relations  of 
lord  and  vassal.  Ou  the  side  of  the  vassal  certain  qualifica- 
tions were  required.  He  must  be  of  an  age  — 15 — capable 
of  bearing  arms.  He  must  have  been  bom  a  samurais 
He  must  be  skilled  in  the  accomp  lishments  of  a  soldier^ 
riding  and  archery,  spear  and  sword  practice.  He  must^ 
in  theory  at  least,  possess  the  education  of  a  gentleman* 
He  must  not  be  a  dishonorable  or  iufamous  person,  or 
weakly  in  mind  or  body.  But  naturally  these  require- 
ments were  not  always  strictly  carried  out  in  practice. 

The  object  of  the  feud,  the  thing  which  the  vassal 
received  and  for  which  he  rendered  service,  might  be  one 
of  three  things.  First,  it  might  be  a  territory,  of  larger 
or  smaller  area.  The  larger  fiefe  were  known  as  i-yochi  or 
ryobuUf  the  smaller  ones  as  shiro  (castle).  A  josJiu  waa 
the  lord  of  a  castle,  that  is,  of  a  castle  and  the  territory 
immediately  arouud  it.  Secondly,  the  fend  might  be 
merely  a  right  to  receive  an  income  {chigyo)  from  a 
certain  area  of  land.  This  land  might  include  one 
village  or  fifty,  or  perhaps  only  a  dozen  rice-fields,  and 
was  called  chigyo -^ho.  But  the  vassal  obtained  no  right 
to  govern  the  land,  and  no  power  to  increase  or  diminish 
the  proportion  of  the  produce  assigned  to  him.  The 
cultivating  peasant  was,  however,  bound  to  join  his  train 
as  a  servant  in  case  of  war.  But  the  hatamoto  who 
possessed  eldgyo-iJu)  were  able  to  break  these  rules  with 
impunity,  and  to  increase  their  real  income  far  beyond 
its  nominal  figure.  The  lowest  sort  of  feud  was  the 
right  to  draw  annually  from  the  lord's  store-house  a  certain 
amount  of  rice.  If  its  amount  was  reckoned  by  the  number 
of  rice-bales,  it  was  called  hyo-mono  (bale-estate),  and  was 
regarded  as  of  higher  rank.  If  the  reckoning  was  according 
to  the  number  of  persons  in  a  family,  the  name    waa 
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fuchL  The  income  from  a  hyo-mono  might  exceed  that  from 
a  ehigyo'sho,  hat  it  never  ranked  as  high.  Most  $amurai 
hegan  with  the  lowest  grade ;  and  if  by  bravery  in  battle 
or  by  skill  and  industry  in  otvil  office  they  showed 
preeminent  merit,  their  reward  was  the  promotion  to  a 
thigyO'iho,  The  commonest  generic  names  for  the  stipends 
from  chigyo  down  were  roku  and  oH'fuehi'maL  In  al 
feads,  there  was  incladed  in  addition  a  place  of  residence, 
granted  by  the  lord  to  the  vassal,  and  always  situated  in 
some  castle-town.  The  size  of  this  yaahiki  varied  with 
the  fend ;  bat  au  inferior  vassal  having,  say,  100  koku  a 
year  would  have  a  plot  of  about  1  tan  in  area  (^  acre). 

Among  the  obligations  of  the  vassal  first  and  foremost, 
-of  coarse,  came  the  duty  of  personal  service  in  war. 
This  formed  the  chief  reason  for  which  the  feud  was  given, 
and  involved  several  minor  duties.  The  vassal  must 
naturally  be  prepared,  in  time  of  peace  as  well  as  in  war,  to 
perform  this  highest  duty,  and  he  must  keep  his  fief,  if  he 
was  a  territorial  lord,  in  such  a  state  of  prosperity  and 
productiveness  as  would  best  enable  him  to  fulfil  it. 
He  must  arm  and  equip  himself  and  his  followers,  and  the 
number  of  the  latter  must  of  course  be  in  proportion  to  the 
size  of  his  feud.  The  rules  varied  at  dififerent  epochs,  bat 
there  were  included,  iu  the  train  of  a  large  daimyo,  knights, 
swordsmen,  riflemen,  artillery-men,  archers,  pikemen, 
standard-bearers,  lancers,  and  numberless  servants  of  all 
kinds.  A  samurai  of  500  koka  was  in  1640  expected 
to  bring  11  men;  a  daimyo  of  50,000  koku  was  looked 
to  for  1,000  men.  But  by  1861  the  former  requirement 
had  dwindled  to  1  man,  the  latter  to  168  men.  Another 
of  the  personal  duties  was  that  of  following  the  lord  upon 
his  journeys.  This  meant  usually  the  attendance  of  a 
certain  number  of  saitmrai  upon  each  daimyo  during  the 
year  of  his  residence  in  Yedo.  During  the  remaining  time 
each  samurai  took  his  turn  at  the  castle-watch,  either 
as  officer  or   as  private.      The   duty  of  serving  as  civil 
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officials  was  also  an  important  one,  and  in  the  latter  days  of 
the  Shognnate  the  number  of  these  had  greatly  increased. 
The  civil  officials  of  the  daimyo,  who  was  usually  tkfairUant, 
were  the  real  rulers  of  the  fief,  and  from  them  came  most 
of  the  present  administrators.  Beside  these  personal 
services,  the  lord  was  entitled  to  certain  material  benefits 
from  the  property  of  the  vassals.  There  were  gifts — 
voluntary  only  in  name — ^to  bo  presented  from  the  fruits  of 
the  fief,  and  almost  every  month  called  for  a  special 
article.  There  were  New  Year's  offerings,  or  diotnokUf 
which  signified  the  presentation  of  an  appropriate  sum  of 
money.  Tbe  price  of  a  horse  and  a  sword  was  customarily 
due  at  certain  times.  We  find  also  what  is  known  in 
European  law  as  *'  relief,*'  the  payment  of  a  fee  upon  the 
occasion  of  the  investiture  of  an  heir,  and  ''  wardship,"  the 
payment  of  a  sum  of  money  during  the  time  when  a 
youthful  vassal  was  unable  to  render  military  service.  In 
contradistinction  to  these  duties,  there  existed  also 
certaiu  rights  of  the  vassal.  The  chief  mark  of  the  feudal 
vassal  was  of  course  his  enjoyment  of  the  territory  or 
income  which  formed  the  object  of  the  feud.  Next  in 
importance  was  the  right  to  carry  two  swords,  the  great 
privilege  of  the  samurai.  Besides  this  he  enjoyed  exemption 
from  taxes  and  other  burdens,  the  privilege  of  using 
a  family  name  and  a  crest,  tbe  right  of  hunting, 
of  riding,  and  so  fortb.  But  it  is  difficult  to  say  how  far 
some  of  these  privileges  may  be  regarded  as  pertaining  to  the 
samurai  as  a  fief- holding  vassal,  or  merely  as  one  of  a 
privileged  social  class. 

Such  was  the  feudal  relation,  in  what  may  be  called 
its  stationary  aspect.  But  every  feud  had  a  beginnmg 
and  perhaps  an  ending,  and  it  was  often  transferred  from 
one  person  to  another.  This  brings  us  to  the  creation  of 
the  feud. 

Investiture  (meshidashi)  of  the  vassal  by  the  lord 
was   the    sole    method.       The   ceremony    was    a    simple 
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one,  and  consisted  merely  in  handing  to  the  $amurai 
the  deed  of  enfeoffment  in  the  presence  of  certain 
officials.  The  enfeoffing  deed  was  the  ultimate  foundation 
of  the  vassal's  rights,  and  was  necessarily  a  priceless 
possession.  There  are  many  tales  of  faithful  retainers 
laving  this  heirloom  of  their  masters  at  the  risk  of  their  own 
life.  The  more  honorahle  sort  (kwan-jo)  was  written  en- 
tirely hy  the  hand  of  the  enfeoffing  lord,  and  usually  came  as 
a  reward  for  some  act  of  special  bravery  in  battle.  The 
ordinary  kind  {kokit-in  or  black  seal)  was  merely  sealed  by 
the  lord.  The  inheritance  of  the  feud  followed  as  a  rule 
the  principle  of  primogeniture.  If  the  first-bom  son  had 
died  before  the  death  of  the  fief-holder,  then  the  eldest  son 
of  the  former  inherited.  But  exceptions  to  this  rule  often 
occurred,  the  requisites  being  the  previous  agreemeut  of  the 
members  of  the  family  and  the  permission  of  the  authorities. 
Where  no  natural  sons  existed,  adoption  was  often  resorted 
to.  As  a  rule  the  iucumbent  retired  at  about  the  age  of  50, 
hanging  over  the  fief  to  the  successor  during  his  lifetime. 
In  all  cases  the  permission  of  the  superior  was  necessary  ; 
but  if  properly  requested  it  could  not  be  refused,  for  the 
fend  was  not  a  mere  life-possession,  and  the  successor  had 
a  right  to  demand  its  enjoyment. 

The  alienation  of  the  fend  was  as  a  rule  not 
permissible.  In  Japan  the  personal  element  of  the  feudal 
tie  was  a  strong  one,  and  any  transaction  which  had  the 
effect  of  dissolving  this  tie  was  regarded  as  unlawful. 
A  sale  of  the  feud,  therefore,  or  any  transfer  which 
replaced  the  vassal  by  a  new  one  or  gave  over  to  another 
the  object  of  the  feud,  was  forbidden.  The  influence  of 
this  mle,  however,  did  not  reach  to  Kyushu,  where  the 
feudal  lords  did  much  as  they  pleased.  Nor  had  it  any 
application  to  the  inferior  feuds,  the  Jtyonumo  or  rights 
to  a  stipend  of  rice  from  the  lord's  storehouse.  These 
were  alienable  at  pleasure,  the  only  requirement  being 
that  the  transferee  should  take  the  family  name  and  the 
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rank  of  the  transferor.  Bat  in  all  eases  two  sorts  of 
partial  alienation  were  permissible,  (1)  sab-infendation 
and  (2)  mortgaging.  Tbe  former  was  of  course  a  necessary 
feature  of  the  feudal  system.  The  operation  of  the  latter 
varied  according  as  the  feud  was  of  the  higher  kind  or 
was  merely  a  right  to  a  rice  stipend.  Id  the  latter 
case  the  sale  of  tbe  fend  was  usually  possible; 
but  the  creditor  attained  his  object  by  receiving  from  the 
-debtor  a  ticket  which  eutitled  bim  to  ditiw  from  the 
storehouse,  until  paid,  the  stipend  of  the  debtor. 

In  the  former  case  the  feud  could  of  course 
not  be  sold  by  the  creditor  for  uonpHyment,  and 
his  right  was  therefore  limited  to  taking  the  produce 
of  the  land  for  so  long  a  time  as  was  required  to 
repay  himself.  But  ail  mortgages  were  limited  to  10 
years  ;  and  it  seems  doubtful  whether  this  rigbt  of  enforcing 
pa3rmeiit  was  often  realized.  A  favorite  method  of  evading 
the  necessity  of  a  formal  resort  to  this  right,  with  its 
doubtful  issue,  was  the  exacting  of  a  mortgage  from  certain 
of  the  lord's  villages  ou  their  tax-rice  or  entire  produce. 
The  instruments  were  made  out  by  the  villiigers  themselves, 
aometimes  as  for  a  debt  of  their  own,  sometimes  expressly 
as  security  fur  a  debt  of  their  lord.  A  number  of  in- 
stances will  be  found  in  tlie  Legal  Precedents. 

The  extinction  of  the  feud  might  occur  in  a  number 
of  ways.  The  death  of  the  superior  without  heirs  or  the  his 
forfeiture  of  his  feud,  the  death  without  heirs  or  the 
renunciation  of  the  vassal,  might  have  this  result.  But  the 
fault  of  the  vaHsnl  was  the  most  usual  source.  In  the  first 
pliice  auy  intentional  injury  to  the  person,  the  property,  or 
the  honor  of  the  lord  would  be  a  ground  of  forfeiture. 
Furthermore,  neglect  of  duty  might  have  the  same  con- 
sequence. The  careless  loss  of  the  deed  of  iovestiture, 
the  loss  of  tbe  sword,  the  failure  to  anuounce  a  successsiou, 
and  gross  malfeasance  in  office  were  here  included.  The 
perpetration  of  a  crime  or  the  serious  infringement  of  the 
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Tights  of  others  might  also,  if  it  reflected  on  the  honor 
of  the  enlprit,  draw  with  it  the  forfeitare  of  his  fend. 
It  would  seem  from  some  of  the  Legal  Precedents  that 
mere  inability  to  pay  debts  might  be  regarded  as  sufficient 
^anse  finr  dismisaL  The  inquiry  of  the  Lord  of  Ise,  in  No.  19 
of  Part  m,  Section  I,  is  a  naive  expression  of  the  current 
sentiment  upon  the  subject  of  a  lord's  rights. 

Leaving  the  topic  of  the  relatious  between  lord  and 
vassal,  we  come  to  the  administrative  relations  between  the 
ruling  class  and  the  people,  that  is,  to  tho 


2. — Local  AdnnHittrationA 

And  first  of  the  territory  directly  governed  by  the 
Shogunate.  It  has  been  seen  already  that  the  officials 
set  over  the  busiuess  of  local  govemmeut  were  in  two 
general  groups, — ^those  in  charge  of  rnral  districts,  the 
jiio  and  daikwan,  and  those  in  charge  of  large  towns, 
the  hugyo.  The  government  of  Osaka  and  Kyoto  differed 
from  that  of  the  other  large  towns  chiefly  in  that 
certain  military  officials  were  over  the  civil  Mogistrates 
(Intftyo)^  because  of  the  castles  iu  those  places.  In 
Yedo  the  town  govemmeut  was  more  or  less  complicated 
by  the  presence  of  the  bureaus  of  Government,  but  the 
ICagistrate  was,  as  elsewhere,  at  the  head  of  nil  the  civil 
affiurs  in  the  t«>wn. 

Taking  up  first  the  rural  districts,  we  find  it  difficult  at 
the  outset  to  be  certain  of  the  exact  functions  of  the 
pto.  Thai  he  might  be  the  possessor  of  an  income-fief 
{chigyo-Mho),   and  not  merely   a  stipendiary,   as  the   dai' 


1.  The  material  for  the  (ollowiDg  aeetion  is  taken  chiefly  from 
two  maniucript  official  bistoriei  of  local  govemment  in  Osaka  and 
in  Sendai;  from  essays  by  Professor  Komiyama,  the  antiqaarian, 
ioonded  on  local  records ;  and  from  Dr.  Simmons'  **  Notes  on  Local 
Ooremment." 
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kwan  was ;  that  he  was  an  ageut  of  the  Shognnate ;  and 
that  he  was  sometimes  coordinated  with  ryo$hu  (daimyo)^ 
sometimes  with  daihcan^ — these  seem  dear.  If  one 
may  iufer  from  what  little  direct  evidence  there 
is,  the  jito  was  a  Tokagawa  vassal  placed  in  close 
proximity  to  a  damyo  not  owing  fealty  to  the 
Tokugawas  ;  a  number  of  them  being  placed  in  all  parts  of 
the  country.  His  fief  was  not  Inrge,  for  we  hear  in  one 
instance  of  a  largo  landlord  being  popularly  termed  jito  J- 
He  had  judicial  authority  of  his  own,  though  probably  na 
more  than  a  daikican;  but  he  had  the  personal  interest 
of  a  territorial  feudatory  in  his  land,  and  not  the 
merely  supervising  functions  of  a  daikivan. 

The  daikican  (deputy)  was  the  typical  local  adminis- 
trator. He  was  appointed  from  Yedo.  The  district  under 
him  might  be  of  varying  size,  nominally  of  50,000  kokn 
assessment  or  less ;  perhaps  it  is  safe  to  say  that  from  40 
to  100  villages  were  included.  It  was  not  at  aU 
coincident  with  the  boundaries  of  koH ;  in  the  description 
of  a  plaintiff's  domicile,  he  is  usually  described 
as  belonging  to  a  certain  kuniy  kori,  and  nivra,  in  the 
district  of  such-iind-such  a  deputy.  The  office  combined 
the  functions  of  judge  and  revenue-officer.  The  official 
residence,  with  jail,  office,  and  court,  was  called  jingoya 
(camp).  His  salary  was  fixed  at  110  ryn  of  money  and 
68  hyo  (bales)  of  rice,  for  every  100,000  knh-u  in  the 
assessment  of  the  district  under  him ;  but  in  the  western 
regions,  where  presumably  the  service  was  somewhat 
dangerous  and  called  for  special  ability,  tlie  money 
allowance  (teate)  was  increased  to  124  ryo,  the  office-holder 
in  that  nest  of  disaffection,  Kyushu,  getting  140  7*yo.  This 
allowance  presumably  covered  certain  incidental  expenses 


1.  The  term  "  esqnire"  has  been  used  torjito^  because  it  seemed 
to  indicate,  in  its  corraption  into  **  squire  '*,  the  similar  confasion  of 
senses  uttending  the  use  of  the  word  jito  (lit.,  land-chief). 
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of  the  office.  The  staff  of  the  deputy,  some  two  score 
m  namber,  was  as  follows,  according  to  Chiho  Seido-tni 
("  Provincial  Government  *')  :^ 

"  1.  Motojifne-tsdai  (source-office  deputy).  These  were 
2  in  number,  and  had  charge  of  financial  matters,  under  the 
direction  of  the  daikwan.  The  salary  was  52^  hy6  (bales)  of 
rice.  2.  Hira-tedai  (common  deputy).  These  were  8  in 
number  and  had  charge,  under  the*  direction  of  the  daikwan^ 
of  miscellaneous  matter.  The  salary  was  20  ryo  of  money 
and  18  hyd  of  rice  (for  one  grade),  15  ryo  of  money  and  18^ 
%d  of  rice  (for  the  other).  8.  Kaki-yaku  (writing  office). 
These  were  8  in  number,  and  their  occupation  was  the 
writing  and  copying  of  letters.  The  salary  was  7  ryo  of 
money  and  9  hyd  of  rice.  4.  Yd-nin  (chamberlain).  This 
officer  attended  to  the  household  affairs  of  the  daikwan ; 
his  salary  was  7  ryo  of  money  and  9  liyO  of  rice.  5.  Samurai. 
Three  samurai  attended  the  daikwan  constantly,  to  do  his 
bidding.  The  salary  was  4  i-yd  of  money  and  41-  hyd  of 
rice.  6.  Chilgen  (servant).  Seven  of  these  servants  waited 
on  the  daikwan.  The  salary  was  the  same  as  that  of  the 
tamurat." 

Of  the  training  and  functions  of  the  daikican.  Dr. 
Simmons  gives  a  good  description  : 

<*  The  office  was  generally  hereditary,  usually  in  an  old 
family  of  the  locality.  Still  the  length  of  any  one  incum- 
bency was  about  five  years  only.  Usually  a  small  hatamotOj 
often  a  gd$hf\  occupied  it.  The  occupant  was  never  called 
on  to  do  military  service  as  a  bearer  of  arms ;  he  served,  if 
at  aU,  only  as  commissariat  officer.  The  directions  given 
in  the  Jikata  Hanrei^roku  are  that  these  officials  should 
be  men  trained  to  the  keeping  of  accounts,  should  have  a 
general  knowledge  of  civil  and  criminal  law,  and  should  be 
fiuniliar  not  only  with  the  customs  of  the  locality  over 
which  they  presided,  but  also  with  those  of  adjacent  regions. 
Their  education  was  especially  in  the  line  of  finance,  par- 

1.  Cited  in  the  notes  to  Simmons*  "  Notes,  etc./*  p.  53. 
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ticolarly  in  early  times.  Other  than  themselves  and  the 
b6zu  (priest)  few  had  ednoation  enough  to  fill  the  position 
of  tax  collector  and  accountant.  Thns  they  really  formed 
a  special  class  trained  for  this  life. 

'*  The  office  was  not  snbject  to  political  jobbery,  I  am  told, 
though  there  is  reason  to  believe  that  this  was  not  always 
the  case.  The  position  was  in  some  degree  patriarchal  in  the 
respect  which  it  received,  and  though  its  incumbents 
were  subject  to  removal  for  corruption  and  bad  manage- 
ment, such  an  occurrence  was  comparatively  infrequent. 
As  has  been  said,  the  policy  of  the  Tokugawa  Shdguns, 
especially  of  lyeyasu,  was  to  change  as  little  as  possible 
the  established  customs  of  the  different  localities.  The 
advantage  of  the  system  was  a  thorough  acquaintance  by 
the  officials  with  the  districts  and  the  special  requirements 
of  each.  Again,  in  the  little-changing  population  of  those 
times  the  daikwan  came  to  be  the  nominal  supreme 
authority.  The  people  heard  that  there  were  such  persons 
as  a  Mikado,  a  Shdgun,  a  daimyd,  but  to  them  the  daikiran, 
whose  family  had  in  many  cases  been  the  governors  of 
their  ancestors  for  generations,  became,  to  their  limited 
view,  the  Qt)vemment 

"  I  found  in  the  Jikata  Hanrei-roku  the  following 
directions  as  to  the  spirit  in  which  the  daikwan  should 
exercise  his  function:  His  duties  were  to  adjust  the 
boundaries  of  large  divisions  of  lands,  such  as  miira  (which 
in  mountain  districts  because  of  imperfect  surveys  often 
became  the  subject  of  dispute),  and  of  individual  holdings ; 
to  assist  in  the  complicated  and  difficult  management 
of  water  supply  for  irrigation,  of  the  repairs  of  dikes 
and  of  embankments;  to  carefully  inquire  into  and 
equitably  adjust  the  causes  of  failure,  partial  or  entire,  of 
crops  from  overflow,  winds,  insects  or  insufficient  supply  of 
water,  and  to  make  a  just  re-assessement  of  taxes  on  such 
land ;  to  see  to  it  that  the  local  officials  advised  with  the 
farmers  about  the  kinds  of  seed  and  their  quality,  about 
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improvements  in  methods  of  cultivating  various  kinds  of 
land,  abont  ploughing  and  manming,  and  abont  every- 
thing pertaining  to  the  best  method  of  agricnltnre.  Especial 
attention  was  recommended  to  the  acQastment  of  the 
regular  assessment  on  land  of  all  kinds  according  to  its 
prodaetive  power,  of  the  quality  of  the  soil,  to  its  exposure, 
&vorable  or  nn£Etvorable,  to  the  prevalence  of  destructive 
winds,  to  the  quality  of  mifailing  water  supply,  in  fiiu^t  to 
every  possible  thing  which  could  effect  the  quantity  and 
quality  of  the  products  of  the  soil, — ^the  official  thus 
shielding  the  farmer  from  unjust  assessments  and  at  the 
same  time  securing  to  the  lord  the  just  return  in  taxes.  In 
prosperous  times  the  fiurmers  were  to  store  up  (against 
failure  of  crops,  epidemics,  etc.),  without  removing  the 
husks,  such  grains  as  did  not  spoil.  This  the  officials  were 
to  encourage  and  urge  the  people  to  do,  so  as  to  prevent 
alarm  on  the  approach  of  dry  weather  or  of  epidemics. 
They  were  to  be  encouraged  also  to  plant  wet  went  land  with 
trees  and  shrubs,  and  also  to  plant  trees  to  protect  the  fields 

from  the  winds 

'<  But,  says  the  essayist,  the  daikwan  and  his  officials 
should  not  be  severe  or  dictatorial,  or  the  people  will  be 
irritated  and  obstmate ;  nor  should  they  be  too  familiar  and 
indifferent,  or  the  people  will  lose  respect  for  their  superiors. 
A  dignified  middle  course  should  be  aimed  at  by  the  daikwan 
in  all  their  dealings  with  the  people.  However  skillful 
officials  may  be  in  applying  the  technicalities  of  legal 
administration,  if  they  have  not  sufficient  regard  for  justice, 
extenuating  circumstances,  if  they  are  unnecessarily  strict, 
they  win  not  have  done  their  duty.  Even  if  people  seem 
to  be  prosperous,  technicalities  should  not  be  in  all  cases 
insisted  on  as  if  it  were  praiseworthy  to  do  so.  The  spirit 
of  all  administration  of  land  revenue  is  to  give  the  farmer 
the  benefit  of  all  doubts  and  not  to  insist  on  technicalities. 
His  prosperity  should  excite  the  satisfaction  rather  than 
the  cupidity  of  the  lord. 
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'*  No  short-sighted  policy  governed  the  Tokugawa 
administration,  nor  any  consideration  of  temporajy  gain 
by  severe  taxation.  The  daikwan  who  nsed  sharp  practice 
in  collecting  revenue  or  in  drawing  the  line  against 
the  farmer  to  the  utmost  limit  in  order  to  gain  special 
favor  was  almost  sore  to  come  to  grief  sooner  or 
later.  The  hyakuilid-tsttbure  or  'farmer-destroyer'  was 
a  role  utterly  opposed  to  the  economic  policy  of  the  founder 
of  the  dynasty  and  of  his  successors.  Taxation  might  be 
pushed  to  the  utmost  ability  to  pay,  but  it  was  never 
permitted  to  go  beyond  this  and  to  force  an  industrious 
farmer  into  bankruptcy  or  to  borrowing  on  a  mortgage." 

Within  the  district  of  the  deputy  each  village  (of 
whatever  size  it  may  have  been)  was  treated  as  a  unit* 
The  vast  majority  of  the  people  in  all  the  villages  were 
engaged  in  agricultural  industries  ot  one  sort  or  luiother. 
A  great  deal  of  manufacturing  was  carried  on,  but  only  in 
the  intervals  of  agriculture.  There  was  a  great  difiference 
between  the  social  standing  of  the  various  members 
of  the  village,  but  every  family  was  registered  in 
one  or  another  of  the  groups  (/rum t)  known  as  '<  five-men 
companies'*  (r/o-nm-r/timt).  The  principle  was  always  that 
of  contiguity  of  residence,  and  the  purpose  was  the 
preservatiou  of  order  by  means  of  the  enforcement  of 
mutual  responsibility.  As  a  matter  of  fact  the  members  of 
the  kumi  were  almost  all  landholders,  in  some  small  amouut, 
at  any  rate,  though  it  is  hardly  probable  that  the  owner- 
ship of  land  was  requisite.  But  it  may  be  asserted  that 
practically  a  very  large  portion  of  the  villagers  were  the 
tenants  of  the  remaining  few.  We  constantly  read  o^ 
disputes  between  the  small  farmers  {komaye)  and  the 
great  fanners  (cho-btjakunJu)),  and  a  village  register  some- 
times shows  nearly  all  the  land  to  be  in  the  ownership 
of  a  few.  The  solution  is  perhaps  that  the  position  of 
kosakii-nhi  (tenant)  was  not  that  of  a  fixed  status; 
he  might  be  the  owner  of  land,  and  yet  in  addition  hire 
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land  from  another;  and  we  may  suppose  that  while  each 
one  made  it  a  point  of  social  respectability  to  retain  at 
least  a  small  plot  of  his  own,  besides  his  house,  the  chief 
occupation  of  a  greater  or  less  proportion  of  the  villagers 
was  the  ctdtivation  of  the  land  of  others  as  tenants. 

In  each  kumi  one  person  served  as  chief  {go-clio^  kumi' 
oya,  ban-gashira),  usually  the  most  important  or  intelligent 
of  the  number.  His  seal  was  necessary  in  almost  every 
transaction  of  any  importance  where  one  of  the  members 
was  concerned.  Doubtless  it  is  the  seal  of  the  chief 
which  is  meant  where  the  statement  occurs,  in  the 
ensuing  Parts,  that  the  seal  of  the  kumi  was  necessary. 

The  first  general  officer  of  the  people  seems  to  Lave 
been  the  kund-gashira  (company  chief),  who  originally  was 
•doubtless  only  one  of  tbe  chiefs  of  these  companies.  He 
licted  as  assistant  to  the  headman;  and  received  as  a 
salary  a  rebate  of  local  taxes  or  perhaps  a  direct  stipend. 
According  to  the  number  of  kumi^  there  might  be  two 
or  more  kumx-gashira  in  one  village.  Next  above  this 
person  was  tbe  toshiyon,  who  iu  the  Shoguuate  districts 
was  rather  a  patriarchal  adviser  than  an  officer.  At 
the  head  stood  the  vanwthi  or  shoya.  These  seem  to 
have  been  different  terms  for  the  same  officer,  nanushi 
being  peculiar  to  some  regions,  shoya  to  others.  There  is 
some  ground  for  thinking  that  shoya  was,  in  origin  at 
least,  peculiar  to  the  South  and  West ;  but  certainly  there 
are  instances  of  the  term  in  the  East ;  and  in  one  of  the 
legal  precedents  we  fiud  (apparently)  the  theory-rending 
occurrence  of  a  shoya  and  a  nanushi  in  the  same  village.^ 
But  at  any   rate   the  normal  situation  was  a  single  person 


I.  For  details  on  this  and  related  topics,  reference  moit  be 
made  to  Dr.  Simmons*  "Notes,  etc.,"  and  the  annotations.  Gare 
has  been  taken  in  Parts  II  and  V  to  note  tbe  occurrence  of  the  terms 
shoya  and  nanushi,  so  that  future  workers  may  be  able  to  make 
inferences  from  tbe  usage  with  refereuoe  to  those  terms. 
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termed  nanu$M  or  sAoya,  exercifling  the  functions  of 
headman.  From  the  poiut  of  view  of  the  daikwan  and  the 
Government  the  headman  was  responsible  for  the 
conduct  of  the  peasants, — ^for  the  paymeut  of  taxes,  for 
their  observance  of  all  private  and  public  obligations, 
and  for  the  preservation  of  peace  and  order  by  the 
community.  From  the  point  of  view  of  the  villagers,  he 
was  their  representative  in  their  relations  with  the  daikwan 
and  the  Government,  their  chief  in  matters  of  local 
autonomy,  and  their  arbiter  in  all  disputes.  His  office  was 
at  first  hereditary ;  but  in  the  last  two  oeaturies  it  cannot 
be  said  that  any  fixed  rule  prevailed.  Circumstances 
determined  whether  the  son  shonld  succeed  his  father,  or  a 
new  family  be  sought.  No  doubt  a  new  election  was  very 
common,  and  in  some  parts  there  were  definite  rnles  for  the 
purpose.  Practically  the  choice  was  restricted  to  the 
large  landholders.  But  nowhere  does  the  Government 
appear  to  have  directly  nominated  the  incumbent. 

The  headman,  with  his  asststauts,  attended  to 
all  the  details  of  village  economy, — ^keeping  the  registers, 
assessing  taxes,  paying  expenses,  etc.  But  there  was 
usually  a  hjakusho-dai  (faimers'  repreeeutative),  wha 
appeared  for  the  villagers  wbere  their  pecuniary  interests 
were  involved  aud  represented  them  in  the  discussion 
preceding  settlement.  It  is  likely  that  he  was  employed 
chiefly  in  villages  where  there  was  a  marked  difference  of 
condition  between  the  higher  and  lower  farmers, — ^where 
the  latter  were  practically  tenants  of  the  former  and 
consequently  had  interests  opposed  to  them;  for  the 
great  farmers  would  be  in  possession  of  the  offices  and 
would  assess  taxes  and  settle  accounts  with  an  eye  to  their 
own  benefit. 

There  was  a  village  assembly  (j^oriat),  of  conrse, — not 
on  stated  occasions  (other  than  the  beginning  of  the  year, 
when  accounts  were  the  subject  of  discussion),  but  from 
time  to  time  as  occasion  needed.    It  is  clear  that  none  but 
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hnd-owning  heails  of  families  could  vote  in  these  assemblies* 
The  only  question  is  as  to  a  farther  limitation  of  the  right. 
No  donbt  in  many  eases  the  voting  privilege  was 
limited  to  a  certain  set  of  the  large  landholders,  and 
grades  of  social  rank  were  associated  with  the  privileges 
of  the  assembly.  In  Part  YUl  will  found  a  case  on  this 
subject. 

So  mach  for  the  region  administered  by  the  Tokagawa 
family.  It  is  to  a  certain  extent  typical  of  the  methods 
employed  in  the  independent  fiefs.  There  were  probably 
greater  differences  in  land  tenure  than  in  administrative 
methods.  Perhaps  the  simplest  phm  is  to  describe  briefly 
the  rural  organization  of  the  Sendai  fief,  the  best  governed 
and  most  important  in  the  North. 

The  fief  was  divided  into  four  counties,  over  each  one 
of  which  wtis  a  Magistrate  {kori-bugyo).  Each  county  was 
again  subdivided  into  districts  (kort),  the  numbers  being 
7,  8,  6,  and  5  respectively.  The  Magistrate  was  appointed 
by  the  lords  of  the  fief,  and  must  be  a  lamurai  of  the 
ban-tamurai  grade  (corresponding  to  Iiatamoto  under  the 
Tokugawa  system).  He  had  immediately  under  him  a  staff 
of  some  20  assistants, — ^registrars  of  land-transfers,  tax- 
collectors,  clerks,  superintendents  of  public  works,  attend- 
ants, etc.  Of  these  the  higher  ones  must  be  of  the  ban' 
samurai  grade  and  were  appointed  by  the  Treasmrer  of 
the  fief,  on  the  Magistrate's  recommendation ;  while  the 
bwer  ones  were  appointed  dbrectly  by  the  Magistrate. 
The  whole  fief  was  divided  into  18  administrative  districts 
{ku),  over  each  of  which  was  a  daikwjin  (deputy), — the 
numbers  in  each  county  beiug  4,  4,  5,  and  5  respectively. 
Where  two  or  more  of  the  kori  (the  old  political 
divisions,  now  become  geographical  only)  fell  into  a 
single  ku,  there  were  usually  two  offices  established  under 
the  single  daikwan.  Attached  to  his  office  was  a  staff  of  from 
10  to  20  assistaints, — assessors,  tax-collectors,  supervisors 
of  public  works   (drains,  roads,   bridges,  r  vers,  aqueducts 
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etc.),  foresters,  accountants,  etc.  The  daikwan  was  appointed 
by  the  Chief  Seneschal  {karo)  or  other  chief  minister  of  the 
lord  of  the  fief,  on  the  recommendation  of  the  kori 
Magistrnte,  and  mast  be  of  ban-samnrai  rank.  The 
assistnnts  were  appointed  by  the  Magistrate,  on  tbe  recom- 
mendation of  the  daikwan.  In  each  ku  also  was  a  district- 
inspector  (jfun-po-yokoms),  whose  duty  it  was  to  keep  a  check 
on  the  daikivan  and  his  assistants,  by  observing  and 
reporting  on  their  doings.  The  inspector  was  appointed  by 
the  Treasurer  of  the  fief. 

The  Magistrate  was  in  full  charge  of  the  civil 
affairs  of  the  county,  through  which  he  usually  made 
(in  spring  and  autumn)  two  journeys  of  inspection 
every  year.  He  could  pass  final  judgment,  on  appeal 
from  the  daikwan,  in  all  cases  except  grave  crimes ; 
and  even  in  these  he  held  a  preliminary  hearing, 
and,  when  case  was  referred  for  final  decision  to  the 
Magistrate  of  Decisions,  he  sat  at  his  side  as  adviser. 
He  superintended  the  conduct  of  affairs  by  the  daikwan, 
and  made  recommendations  to  his  chief  the  Treasurer 
as  to  their  appointment  or  discharge.  He  had  special 
charge  of  the  tax-levy,  the  construction  of  public  works, 
the  transfer  of  hind,  and  the  lending  of  Government  rice 
to  the  people. 

The  daikwan^  acting  under  the  Magistrate,  attended  to 
all  the  details  of  the  matters  in  which  the  Magistrate 
had  the  final  sanction, — assessment  and  collection  of  taxes, 
lending  of  rice,  public  works,  etc.,  though  a  certain  amount 
of  discretion  was  allowed.  He  was  also  in  constant 
relations  with  the  village  officers  in  the  minor  affairs  of 
the  villages. 

The  popular  officers,  that  is,  those  who  did  not 
belong  to  the  ruling  samurai  class,  were  the  chief 
headman  (o-kiwoin),  the  headman  (kiintnii),  the  chief 
of  companies  (o-kurnhjashira),  and  sometimes  the  elders 
(toshiyori),  or  village- representatives  {inura-sodai).     There 
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were  one  or  more  chief  headmen  under  each  daihcan; 
ibey  were  appointed  hy  the  Magistrate,  on  recommenda- 
tion of  the  daikwan.  They  collected  taxes,  paid  oat 
expenses,  acted  as  subordinate  judges,  and  supervised 
the  lower  officers.  The  headmen  {Jdinoin)  were  usually 
one  to  each  village,  and  were  appointed  by  the  dai' 
hwan.  Each  one  kept  several  books,— one  containing 
recommendations  as  to  repairs  of  roads  and  bridges, 
another  a  general  journal  of  official  doings,  and  a  third 
exhibiting  the  tax  list, — ^and  acted  as  the  representative 
of  the  people  to  the  Government.  The  chief  of  companies 
looked  after  the  laborers  on  village  public  works,  and 
saw  to  other  details  of  village  administration.  Needless 
to  say  that  below  all  these  the  population  of  every 
village  was  divided  into  companies  of  five  families  each, 
one  person  being  the  company  chief,  and  all  the  members 
bearing  mutual  responsibility  for  each  other's  conduct. 
These  lower  officials,  with  the  exception  of  the  chief  head- 
man, received  no  salary,  but  an  exemption  of  their  lund 
firom  taxation  served  the  same  purpose,  and  the  headman 
received  also  certain  fees.  The  chief  headman  was 
given  the  income  of  land  assessed  at  50  AroAru,  and  had 
also  the  Mtmnrai  privileges  of  using  his  family  name 
and  wearing  two  swords. 

In  other  fiefs  there  was  some  difierence  in  the  nomen- 
clature of  the  offices,  and  the  organization  was  perhaps  less 
carefully  systematized.  The  amount  of  independence 
vouchsafed  to  the  local  communities  was  probably  less  than 
in  the  Tokugawa  dominions.  The  intervening  office  of  the 
O'kimoiri  (chiefheadman),  not  usual  in  the  Tokugawa  districts, 
was  sometimes  paralleled  by  an  o-shoya  or  o-nanushif  and 
probably  the  toslnyoii  (elder)  took  the  place  of  the  kumiga- 
ihira  of  the  Tokugawa  and  the  o-kumigashira  of  the  Sendai 
fief. 

We  may  now  turn  to  the  town-government, — that  is, 
in   communities   which  were  sufficiently  large  centres   of 
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commerce — ^not  mere  posi-towns — ^to  have  a  Govemmeni 
representative  independent  of  the  daikwau.  Here  Osaka 
will  be  taken  as  the  type,  and  the  variations  in  other 
towns  will  be  briefly  noticed. 

At  the  head  of  all,  as  has  been  said,  was  the  Castle 
Commandant  of  Osaka;  bat  tbe  actual  heads  of  the  civil 
aflairs  of  the  city  were  the  two  Town  Magistrates,, 
appointed  by  the  Government  from  among  samurai  of  high 
rank.  Under  them  was  a  numeroas  staff  of  officials  of  all 
sorts, — samuruif  of  coarse.  They  were  individanlly  of  one  of 
two  ranks,  yoriki  and  doshin.  The  latter  were  asaally  only 
sabordinate  officiiils  performing  the  details  of  work  onder 
the  sapervision  of  yoriki  and  the  bareaas  in  which  both 
are  gi'oaped  bear  substantially  the  same  names.  These 
boreaus  were  as  follows:  Coaucillors  of  the  Magistracy, 
Saperintendeuts  of  doghin.  Censors,  Judiciid  officers  for 
cases  between  oatsiders  and  Osaka  citizens.  Temples, 
Xtiver-cleaniog,  Registration  of  families,  trade  gailds,  etc., 
Castle  supplies,  Auditors  of  accounts,  Fire-inspection, 
Execution-sales,  Accountants,  Hyogo-port  affaira,  Weights,, 
measures,  and  licenses  for  ships  and  vehicles.  Explosive 
weapons  owued  by  individuals,  Nagasaki  silk  trade, 
Foreign  trade.  Banished  criminals,  Prison  supplies,  and 
Ward  inspection.  In  the  lower  or  doshin  rank  were  a 
few  additional  bureaus  :  Clerks  of  court,  juyes  d*in$titiction, 
examiners  of  civil  suits,  lower  judges  for  thieves,  thief- 
catchers,  bridge- superintendents,  etc.  From  these  lists  one 
may  gather  an  idea  of  the  part  of  the  local  administration 
which  was  kept  directly  in  the  hands  of  the  Government's 
representative.  Below  all  this  and  complicated  with  it  went 
ou  the  semi- independent  life  of  the  citizens  themselves. 
Osaka  was  until  the  Meyi  period  divided  into  three 
sections  {san-kyo),  formed  by  the  gradual  amalgamatioa 
of  neighboring  centres  of  population.  They  came  to  be 
known  as  North  Jiumi  (district).  South  kttmi,  and  Temma 
kumi;  the  first  containing  250  cho   (wards),  the  second 
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1K61  c/io,  the  last  109  rho.  The  whole  dty  was  presided 
OYer  by  a  nmnber  of  men  called  $0'ta$hiyori  (general  or 
chief  elders).  When  at  the  beginning  of  the  Tokngawa 
role  the  city  began  to  assume  commercial  importance, 
the  townspeople  had  been  directed  to  choose,  through 
their  old  men,  a  nmnber  of  persons  to  manage  the  trade 
of  the  place.  These  persons,  at  first  21  in  number,  afterwards 
14,  then  10,  managed  to  make  their  office  hereditary  in 
their  families,  thongh  the  Magistrate  of  coarse  retained 
and  sometimes  exercised  the  power  of  dismissal.  There 
was  a  General  Assembly  Office  (Mo-kwai-iko)  at  which 
they  met  from  time  to  time. 

They  seem  to  have  had  little  to  do  with  the 
administration  of  jostice,  except  as  the  Tokngawa  policy 
required  all  the  popular  officials  to  bring  about  private 
settlements  before  the  cases  got  into  the  regular  Courts. 
But  they  supervised  the  affiurs  of  the  wards  as  a  whole, 
managed  thn  assessment  and  payment  of  the  Government 
tax,  and  had  a  controlling  voice  in  the  appointment  of  the 
ward  elders. 

There  were  attached  to  this  Office  some  17  persons, 
known  as  go-dai  (general  representatives),  together  with  a 
nmnber  of  clerks  whose  appointment  and  dismissal  lay  with 
the  Chief  Elders.  The  godai  themselves  were  appointed  from 
the  three  districts  by  tbe  Chief  Elders  with  tlie  approval  of  the 
Magistrate, — 7  from  the  North,  6  from  the  South,  and  4 
frx>m  the  Temma;  bnt  it  appears  that  the  seleotioti  was 
usually  in  the  line  of  family  succession ;  and  this  was  the 
more  easy,  as  there  were  always  24  sub-assistants  taken 
from  the  families  of  the  9odai,  and  thus  there  was  plenty 
of  trained  material  from  which  to  select.  Their  duties 
are  somewhat  obscure :  but  it  seems  tbat  they  were  looked 
upon  as  the  representatives  of  their  district  at  the  Magist- 
racy and  the  General  Assembly  Office,  and  took  charge 
of  those  matters  which  the  local  elders  were  prevented 
from  attending  to  by  the  press  of  their  own  occupations* 
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These  Chief  Elders  and  Representatives  doubtless 
had  no  other  occupations,  as  their  offices  were  hereditary. 
Bat  the  ward  elders  were  chosen  anew  at  every  vacancy, 
and  thus  public  office  was  wilh  them  only  an  avocation. 
The  city  had  620  cJio,  it  has  been  said.  But  not 
every  cho  had  an  elder  of  its  own.  Sometimes  1  or  2 
cJio,  sometimes  4  or  5  cho,  had  a  single  elder.  The 
terms  clio  and  machi  are  usually  interchangeable,  but  here 
machi  is  always  associated  with  the  term  "  elder  '*  as  denot- 
ing the  district  over  which  he  presides,  while  cho  is  reserved 
as  a  geographical  designation, — which  however  was  of 
importance  in  the  assessment  of  certain  taxes.  Now 
the  cliO'iiin  (people  of  the  c/to),  by  which  seem  to 
have  been  indicated  the  house-owners  only,  not  the 
renters,  elected  the  elders.  They  assembled  at  the 
ward-nssembly  office  {machi-kwai-ilio)  and  cast  their 
votes;  and  the  three  or  five  names  standing 
highest  were  sent  to  the  Chief  Elders.  The  latter 
ascertained  the  facts  bearing  ou  the  character  of  each 
candidate  and  laid  them  hefore  the  presiding  Town 
Magistrate,  with  ii  recommendation.  In  theory  the  Town 
Magistrate  should  theu  have  made  an  even  more  strict 
scrutiny  of  the  character  aud  capacities  of  the  men  on 
the  list;  but  in  fact  he  seems  usually  to  have  followed 
the  recommendation  of  the  Chief  Eiders,  and  probably 
the  motives  determining  their  selection  were  not  always 
grounded  on  impartiality  and  integrity.  The  ward-men 
and  the  candidates  were  then  summoned  to  the  Geuerol- 
Assombly-Office,  and  the  announcement  of  the  Magistrate's 
sanction  was  made;  and  on  that  or  the  next  day  the 
successful  candidate  appeared  at  the  Ward- Assembly- 
Office  and  received  the  congratulations  of  his  fellow 
wardsmen.  The  latter,  it  should  be  said,  gave  a  formal 
consent  or  submission  to  the  Magistrate's  selection  by 
signing  their  names  to  a  document  of  that  tenor  (uke-aho) 
at  the  time  of  the  announcement.     The  duties  of  the  ward 
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elder  were  to  manage  the  executive  details  of  the  ward^s 
affairs,  and  particularly  to  make  known  the  Magistrate's 
proclamations  and  to  supervise  the  income  and 
expenditure  for  local  purposes.  Here  the  wardsmen's 
directions,  as  expressed  at  an  assembly,  must  be  carried 
out.  The  compensation  of  the  elder  consisted  in  an 
exemption  from  one  unit  of  the  local  taxes  and,  in  some 
wards,  a  fixed  amount  as  a  present  at  a  stated  time; 
but  there  were  always  extra  gifts  of  no  regular  amount 
at  the  New  Year  and  at  other  times. 

Under  the  elder  was  a  small  staff  of  one  or  two 
assistants,  with  some  servants,  appointed  by  the  elder  himself. 
There  were  also  in  each  ward  two  or  three  financial  officers 
(kanjo-kata)  and  directors  (tsiiki-gyoji),  who  were  elected 
by  the  wardsmen  and  were  more  or  less  subordinate  to  the 
elder.  Neither  class  received  any  salary  ;  and  the  tsuki-gyqji 
took  turns  in  serving  monthly.  Finully,  below  all,  were  the 
five-men  companies,  each  with  its  chief,  whose  seal  was 
necessary  in  all  important  transactions  concluded  by  any 
member  of  the  company.  There  is  little  information  at 
hand  concerning  these  companies  in  towns.  Professor 
Komiyamn  affirms  that  there  were  two  separate  series, — 
companies  of  tenants  and  companies  of  house-owners  and 
their  agents,  the  former  being  known  as  mUe  (shop, — ^hence, 
tenant  of  a  shop)-r/omn^mi.  But  this  was  almost 
certainly  not  so  in  Osaka,  and  I  have  seen  no  evidence 
of  it  in  Yedo.  In  Nagasaki  there  was  a  single  series, 
but  it  included    proprietors  only. 

In  Yedo  also  we  find  the  system  of  doable  Magis- 
trates; that  is,  two  persons  occupying  the  office  of 
Town  Magistrate  and  serving  alternately  every  month. 
It  is  evident  that  this  arrangement  wns  made  in 
pursuance  of  the  plan,  so  often  exemplified,  of  checking 
one  official  by  another.  It  was  especially  necessary 
to  guard  the  Yedo  Town  Magistracy  in  this  way,  for  the 
civil  governor  of  the  feudal  capital  was  in  a  position  to 
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Becare  very  dangeronB  power.  Bat  the  exact  workings  of  this 
device  it  is  not  easy  to  learn.     It  seems  hardly  possible  that 
each    Mflgistrate    could    have    retired     completely    firom 
official  activity  for  a  month.      Moreover   there   were    two 
permanent    offices,      the     North     and    the    South,     and 
it  seems  that  there  was  a  permanent  staff  at  each,  and  that 
the  same  office  was  always  used  ly  the  same  Magistrate.^ 
It  is  difficult  to  imagine  how  the  judiciul  business  was 
oondacted  if  suitors  were  obliged  to  keep  in  mind   the 
months  set  apart  for  the  different    Courts,   and  if   suits 
were  required  to  be  suspended  in  alternate  months.    Finally, 
the  communications  between  the  staffs  of  the  two  Courts 
show  that  there  was  independent  action  by  each   Magistrate 
and    au   independent  set    of  records.     On  the  whole,   it 
seems     probable     that     the     ordinary    administration    of 
local  justice  went  on  as  usual,  and  that  the    alternation 
affected    only  the   general  police   supervision  of  the  city 
and   the    functions  of   the  Magistrate  as    a    member    of 
the  Chamber  of  Decisions,  the  Appellate  Court;  while  in 
all    important    matters    there    was  in  any  case  concert  of 
action. 

Under  the  Magistrates  was  a  staff  of  yoriki  and 
do-shin y  organized  into  bureaus  as  at  Osaka.  Each  of 
the  Magistrates  had  some  26  yoriki  and  150  doshin. 

The  yoriki  were  in  6  classes  or  ranks, — managers,  ^ 
sub-managers, 3     chief     assistants,^     sub-assistants,^    ap- 


1.  For  A  long  time  the  number  of  Magistrates  varied,^4Knne- 
times  one,  Kometiines  two.  In  1702  there  were  three,  with  aa 
Office  for  each.^tbe  South,  North,  and  Middle  Offices.  In  1719, 
when  Oka  and  Nakayama  took  the  position,  the  number  was  fixed 
at  two,  and  remained  so  until  the  unsettled  timoH  attending  the  fall 
of  the  Shogunate,  when  two  others  were  added.  The  Office  was 
known  as  bamfu)  (watch  quarters),  because  in  the  early  days  a  guard 
of  Koldiers  was  kept  there.  The  dual  Offices  dated  from  1719,  and 
they  were  situated  (since  1800),  the  North  Office,  inside  the 
Oofuku  Gate,  and  South  Office,  inside  the  Snkiya  Gate.  2.  ShikaL 
8.  Shihai'iuimi,    4.  Hon-zutome  (service).    6.  Hon-zntome'tiami, 
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prentices*^  and  unpaid  apprentices. <*  The  donhin  were 
of  11  ranks,— elders,^  extra-elders,^  sub-elders,^  clerks,^ 
sab-clerks,^  extra-clerks,^  extra- snb-clerks, '  chief- 
assistants,^^  sab-assistants, ^1  apprentices,^  and  unpaid 
'apprentices.^  The  bureaus  were :  Yearly  Supervision,^^ 
Trials,^  Town-Manngement,^^'  Shacho,^^  Beikicai,^''  Daily 
Wntch,  1®  Honjo-district  Inspection,^'  Ynsei  Inspection,  ^^ 
Prison  Inspection,^  Town-Assembly-Office  Inspection,^ 
Saruya  Ward- Assembly-Office  Inspection,^  Old-Copper- 
smelting  Inspection,^  Rice- storing  Inspection,^  Hakodate 
Assembly-Office  Manngement,^  Saltpetre  Assembly- Office 
Mnnagement,  and  Fire-extinguishing-service  Inspection.  V 
To  these  were  odded  half  a  dozen  minor  ones, 
consisting  of  doahin  only.  The  office  of  doshin  and  yoriH 
(called  a  "possession"^  was  held  for  life  only;  bat 
usually  the  son  stepped  into  his  father's  place. 

The  principal  town  officers  of  the  people  themselves 
were  the  Town-ElderS^B  (correspouding  to  the  Osaka 
Chief  Elders)  and  the  headmen^  (corresponding  to  the 
Osaka  ward-elders).  The  chief  business  of  the  former 
was  the  promulgation  of  the  Magistrate's  regulations,  the 
supervision  of  the  headmen,  and  the  reception  of  petitions, 
reports,   etc.,     from  the   people   for  transmission    to    the 

1.  Mi  (86e)-iiarai  (learn).  2.  Futoku  minarai,  8.  To- 
thiyori,  4.  MiuhUtoihiyorL  5.  TotHuyori-nami,  6.  Monokakf. 
7.  Mimokakl-nami,  d.  Soye-monokaki,  9.  Soye-moMkakt-nami, 
10.  Hon-tuUme.  11.  Hon'tutome-nami.  12.  MinaraL  18.  Fuioku- 
minarai,  14.  Neuibun-kata  ;  the  '*  yearly  "  officer  was  usually  higher 
than  the  monthly  officer.  15.  Gimmi-kata,  16.  Shi-efiu  torithimari- 
gakarL  17.  Unknown.  18.  To-ban,  19.  Hoiyo  mi{Me)-mawari 
(going  about).  20.  Roya-mimawari,  21.  Machikwai-tlto  mimawari  ; 
see  ittfra,  **  Taxation.**  22.  Saruya  maehi  kwai$ho  mimaieari ;  see 
Pact  m,  p.  169.  28.  Kado-fukisho-mimawari.  24.  raka-tntmi  am- 
tame.  26.  Hakodate  (a  port  in  the  northern  iB\uid)-ky>aUho-gakari; 
any  place  where  a  body  of  offloialfl  met  might  be  tenned  a  kwaitho. 
28.  Maehi'hikethi'Uintoku  aratame,  27.  Kakaye-ba,  28.  MaehU 
toekiyori,     29.  Nanu$ki, 
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Magistrate.  Ever  since  the  period  Tensho  (1678-1591) 
their  nninber  bad  been  8,  and  the  office  became  hereditary 
aboat  that  time.  ^  The  city  was  divided  into  8  parts,— Norths 
Middle,  and  South,  and  it  is  said  that  they  managed 
the  city  affairs  monthly  in  turn ;  bat  whut  the  arrangement 
was  does  not  appear.  Their  compensation  consisted  in  the 
income  of  several  plots  of  residence- land  (each  getting  some  500 
or  600  ryo  auniially,  a  large  sum  for  the  times),  together  with 
a  few  other  perquisites,  and  the  rights  to  use  the  family 
Dame  and  to  appear  at  the  Shogun's  Court. 

The  headmen  date  their  origin  to  an  even  more 
remote  period,  that  is,  probably  to  the  time  when  Yedo 
was  still  a  country  village  in  the  early  part  of  the  16th 
century,  and  the  TokugAwa  family  had  not  yet  made 
it  their  headquarters.  They  appear  to  have  been  known 
sometimes  (as  late  as  Keian,  about  1650)  as  kiwairi,  a 
term  which  meets  us  in  Inter  times  (for  such  an  office)  ooly 
in  Sendai  and  a  few  other  pltices.  It  seems  that,  as  in 
Osaka,  many  cho  (or  wards)  had  no  headman,  though 
this  was  probably  not  as  common  in  earlier  times  as 
in  later.  A  headman  might  have  in  charge  from  1  to 
25  cho.  About  1725  the  number  was  some  265  in  all. 
The  headmen  had  early  grouped  themselves  into  companies 
(kumi)  arranged  by  localities, — the  Kandu  company,  the 
Nihonbashi  company,  etc.  But  later  (probably  about  1725) 
the  Magistrate  had  them  grouped  by  numbers  into  21 
regular  companies, — 1st,  2ud,  dd,  etc.,  with  two  other  special 
ones.  Three  of  these  acted  as  distributors  of  the 
proclamations  transmitted  through  the  To^vn  Elders,  and 
took  yearly  turns  in  office  (ku-gnchi  nenhan  nanushi). 
There  was  also  another  grouping  which  seems  to  have 
included  two  or  more  in  each  of  the  local  companies, 
a  grouping  according  to  the  nature  of  the  special  work 
assigned   to    each    one.     At    first   this   grouping   included 


1.  The}'  were  known  as  the  $an-t08h'tyori  (three  elders). 
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only  a  number  of  headmen  depnted  to  supervise  sundry 
afiairs  (alioshiki-gakari)  demanding  united  action.  Afterwards 
the  groups  were  increased  and  seem  to  have  taken  in 
the  entire  body  of  headmen,  each  having  some  special 
subject  of  concern  in  addition  to  the  supervision  of  local 
afiEifdrs  in  his  c/io.  This  classification  (as  it  obtained  about 
1840)  was  as  follows:  Town  Management^  (48  men),  Mis- 
cellaneous Affairs  ^  (50  men),  Begistrution,  ^  Rice,  ^  Imported 
Wine,  ^  Books  and  Illustrated  Periodicals,  6  Tubmakers' 
Taxes,^  Town-Assembly- Office,  ^  and  a  few  others.  The 
headman  might  not  carry  on  a  trade,  unless  specially 
permitted.  His  salary  varied  from  a  few  i-yo  up  to  800 
ryo^  apparently  according  to  the  size  of  Lis  district. 
He  also  took  as  a  perquisite  the  fees  for  registering 
transfers  of  land,  known  as  bu-iehi-kin  (percentage- money). 
These  made  in  all  no  inconsiderable  sum,  and  were  in 
fact  the  subj.ect  of  much  complaint  by  the  people.®  The 
office  was  hereditary,  though  if  no  heir  was  left 
the  householders  of  the  district  selected  some  one 
and  obtained  the  Magistrate's  sanction.  But  it  had 
none  of  tho  prestige  of  the  Town  Elders,  although 
towards  the  end  of  the  Shogunate  a  number  of  headmen 
were  for  meritorious  services  given  the  privilege  of  using 
the  family  name  and  wearing  two  swords.  There  were, 
however,  certain  social  distinctions  between  the  different 
families  of  headmen.  Highest  in  standing  came  the 
pioneer  headmen,^^  who  had  been  the  original  settlers 
in  the  ward  or  had  come  there  with  the  To  ugawa  family  ;. 
next,   the  '*  headmen  of  old  wards,  "^^  who  had  lived  in  that 


1.  Shi-chu  tori-thimari-gakari.  3.  Shoshiki-tori-shimari-gakari, 
8.  Nimbst$ugakari,  4.  Komekata-gakari.  6.  Sake-nyti»hin-gakaru 
6.  Yeto9hi-oyobi  ghamoUu-gakari.  7.  Okedaru-zakxisen-gakari.  8.  3/a- 
ekikwaUho-gakari,  9.  See  infrat  nuder  "  Taxation."  10.  Kusawake 
(imdergrowth-diYiderB,  i.e.  pathfinders) -nanuf/ii.  11.  Furumnchi' 
nanuBhi, 
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ward  time  out  of  mind ;  then  the  "  common  headmen/'i 
whose  wards  were  settled  in  recent  times  by  removals  from 
the  a4jacent  coontry ;  and  finally  the  **  gateway 
headmen/* >  whose  wards  were  lands  lying  near  temples 
and  owned  chiefly  by  the  priests.  The  position  which 
these  last  wardsmen  occupied  (for  of  course  these  ranks 
were  more  or  less  applied  to  the  individual  wards  as  well 
as  to  the  headmen)  may  have  been  due  to  the  fact  that 
they  paid  rent  to  the  temples,  whose  lands  were  exempt 
from  taxes,  and  thus,  not  sharing  in  the  burdens  of  their 
feUow- townsmen,  were  less  esteemed  by  the  latter.  The 
''pidueer''  and  *' old- wards*'  headmen  had  the  privilege 
of  appearing  at  the  Shognn's  Court,  like  the  Town  Elders. 

The  wards  without  headmen  were  not  unprovided  for, 
for  a  sub-headman,  known  as  tsftki-gyoji  (mouthly  director) 
was  appoiuted.  This  official  was  apparently  selected 
from  the  resident  householders,  nnd  served  in  his  turn 
monthly.  The  total  number  varied,  but  about  the  year  1800 
it  was  109.  The  snme  title  was  applied  to  the  monthly 
directors  of  the  guilds,  and  it  is  sometimes  difficult  to  kuow 
which  is  intended. 

In  Sendai  also  the  double  Magistracy  was  employed. 
~The  Town  Magistrates  originally  transacted  in  their  own 
mansions  the  business  of  the  position,  taking  their  turns 
monthly ;  but  afterwards  two  Offices  were  built,  and  they 
then  occupied  these,  each  in  turn  presiding,  and  always  at 
the  same  Office.  The  preliminary  exnmination  of  criminals, 
however,  was  held  at  the  Magistrate's  residence.  Each 
Magistrate  had  a  small  staff  of  monokaki  (clerks)  and  yokome 
(inspectors),  yrho  corresponded  probably  to  the  yoriki  and 
dosfdn  of  the  Tokugawa  administration.  The  city  wiis  divided 
into  24  wards,  over  each  of  which  was  a  kendan  (bailiff) 
and    a    kimoin   (headman).     The    kendan  seems   to    have 


1.  Hira  (oomtnon,  in  the  derogatory  8enBe)-iianN«/ii.    2.  Monzen- 
MantiM. 
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been  more  closely  connected  with  the  Magistracy  thaa 
the  kinwirL  His  functions  were  the  assessment  and 
collection  of  certain  taxes,  the  management  of  family* 
registration  and  land  transfer,  and  the  censorial  supervision 
of  the  ward-elders  and  the  head  company-chiefs.  The 
kimoiri  assisted  him  in  all  these  duties.  In  each  ward 
there  were  from  1  to  8  ward-elders  {macJii-toMyon)^ 
who  attended  to  local  taxation  and  were  the  medium  of 
communication  between  the  people  and  the  higher  officers. 
In  a  large  ward  there  was  also  a  head  company-chief 
(jo-kumi'ffashira),  who  assisted  in  sundry  matters  of 
local  administration.  There  was  one  such  person  for  every 
80  houses.  Under  all  were  the  five-men  companies, 
each  with  a  chief.  But  here  each  member  of  the  company 
took  turns,  yearly  or  half-yearly,  as  its  chief.  All  these 
officers  were  appointed  and  discharged  by  the  Magistrate, 
except  the  company-chiefs,  and  even  in  that  case 
there  was  probably  some  interference  from  above.  But 
it  would  seem  that  the  offices  were  held  at  least  for 
life.  The  salaries  of  the  kendan  and  kimoin  consisted  in 
one-third  of  the  income  from  certain  houses  given  them  by 
the  lord  of  the  fief;  though  the  amounts  varied  in  different 
districts.  The  ward-elders  and  head-company  chiefs  re- 
ceived no  salary,  but  were  exempted  from  all  taxes. 

In  Nagasaki,^  there  were  in  fact  only  two  Magistrates 
exercising  power;  a  third  belonged  to  the  office,  but  for 
two  years  each  one  by  turns  retired  to  Yedo,  leaving  only 
two  in  control  at  any  one  time.  The  toshiyoH  here  were  4 
in  number,  and  their  offices  were  hereditary.  According 
to  Eaempfer  they  had  before  1688  been  chosen  by  the 
people  of  the  town    and    invested    with    rights    of   tax- 


1.  All  references  to  Nagasaki  in  these  pages  are  founded  on 
Kaempfer's  account.  His  minute  description  of  local  order  in 
Nagasaki  is  well  worth  reading  for  the  vivid  picture  it  gives  of  life  in 
a  Japan&se  citj  two  centuries  ago. 
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collection ;  bat  about  that  time  they  suffered,  in  common 
with  the  popular  officers  of  other  8hognnate  towns,  a  great 
diminution  of  privileges.  Attached  to  the  toshiyori  were 
two  sets  of  officers,  the  josoji  and  the  nengyoji,  who  had 
a  partly  representative  character  and  were  taken  from 
among  the  headmen  of  the  wards.  These  wards,  87  in 
number,  each  had  a  headman  (here  called  oUma),  whose 
duties  were  the  same  as  elsewhere.  There  were  also  in  each 
ward  8  o-kuinitfasfUra  (head  company-chiefs),  to  assist 
the  headman ;  a  hUlta^  or  public  secretary  and  notary 
taking  charge  of  proclamations,  passports,  certificates, 
registers,  etc.;  and  a  takura-kaku  or  treasurer.  The  gonin' 
gumi  (five -men  companies)  existed  here  as  elsewhere ;  but 
only  proprietors  were  enrolled  in  them;  renters  were 
excluded. 

This  outline,  brief  and  lifeless  as  it  is,  must  suffice 
as  an  introduction  to  the  topics  of  local  administration 
constantly  alluded  to  in  the  ensuing  Parts.  With  the 
subject  of  local  administrative  methods  are  intimately 
connected  three  others,  which  may  best  be  taken  up  in 
this  place,  before  going  on  to  the  description  of  commercial 
methods, — ^the  religious  organization,  the  administration  of 
justice,  and  the  tax  system.     We  come,  then,  to  the 


8.  Religious  Organization  ^ 

Every  temple  must  belong  to  either  the  Shinto  or 
the  Buddhist  cult.  Of  the  former  little  need  be  said  here. 
The  Shinto  belief  is  of  great  importance  in  the  study  of 

1.  Ab  yet  we  know  but  little  of  the  renl  religious  life  of  the 
Japiinese ;  bat  f ortamitely  Mr.  Lafcadiu  Heam  is  now  makiug  a 
bpecial  study  of  religion  in  connection  with  local  life.  It  is  a  little 
singular  that  the  person  who  of  all  sojourners  in  Japan  has  expressed 
himself  in  the  most  pronounced  manner  agaiuBt  the  mission  system 
shoald  bo  the  person  best  informed  on  Japanese  religion. 
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local  social  life  and  of  folk-lore,  bat  it  had  few  relations 
with  law  and  administration.  This  was  due  in  large 
part  to  the  lack  of  administrative  organization  within 
the  cult  itself.  There  seems  to  have  been  no  hierarchy, 
in  the  fall  sense  of  the  word.  There  was  a  Government 
director,  and  there  were  chief  temples  at  Ise  and  at 
Idzomo,  the  centres  of  religions  patriotism.  But  the 
local  temples  (not  indoding  the  wayside  shrines  without 
incnmbents)  were  held  as  benefices  by  particular  families, 
and  their  inter-connection  seems  to  have  been  slender.  The 
vji-gami  or  patron  deity  of  a  locality  was  probably  in 
the  beginning  the  deified  ancestor  of  some  noble  family 
of  early  times,  and  the  temples  still  continued  to  be  in 
the  patronage  of  that  family.  In  the  Tokugawa 
dominions  the  kannwld  (deity-master)  or  incumbent  must 
have  possessed  a  certificate  from  the  family  owning  the 
advowson. 

In  the  Buddhist  cult  we  find  a  number  of  sects  having 
a  complete  (though  by  no  means  uniform)  organization 
embracing  the  lowest  and  highest  temples  in  one  adminis- 
trative system.  A  priest  might  rise  from  a  humble  parish 
temple  to  be  chief  of  a  whole  sect.  The  parish  priest  of 
Buddhism,  like  the  Roman  Catholic  priest,  was  an  im- 
portant figure  in  village  and  fiunily  life.  His  presence 
was  sought  on  all  the  important  occasions  of  life, — ^birth  and 
death,  local  and  national  festivals.  As  the  keeper  of  the 
sect-register  (to  be  described  later)  he  had  a  supervision  over 
the  affiurs  of  every  family.  Every  villager  must  belong  to 
flome  sect,  and  no  one  could  change  from  one  to  another 
without  good  reason.  If  the  conduct  of  the  priest  was 
oppressive  or  otherwise  improper,  the  parishioner  might 
i^ply  to  the  authorities  for  leave  to  change :  and  if  a  new 
temple  was  established,  the  villages  were  free  to  join  it  if 
they  wished.  Bat  the  establishment  of  new  temples  was 
discouraged,  and  no  gifts  of  land  could  be  made  to  any 
unauthorized    temple.     The    support    of  the  temple  was 
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derived  partly  from  the  money  gifts  made  by  its  parish* 
ioners  (that  is,  on  festival-days,  and  on  the  occasion  of  death,, 
etc.,  when  the  services  of  a  priest  were  needed),  but  chiefly 
from  the  land  owned  by  the  temple  and  hired  out  to  the 
villagors.  These  titles  coold  often  be  traced  back  handreda 
of  years,  and  were  usually  pious  offerings  of  parishioners 
who  had  bestowed  (kifu)  them  on  the  temple  in  pa3rment  for 
prayers  to  be  made  on  their  behalf.  If  these  possessious 
were  large,  there  were  regular  tenants, — known  as  monzen- 
hyakusho  (gateway- farmers),  because  the  land  usually  lay 
near  the  temple.  If  the  land  was  scanty,  it  was  let  to  this 
or  that  farmer  to  cultivate  in  addition  to  his  own  land.. 
It  seems,  too,  that  sometimes  the  whole  village  performed 
annually  a  certain  stint  of  work  in  the  cultivation  of  the 
temple  lands. 

The  control  of  the  temple  property  was  by  no  means 
entu'ely  in  the  hands  of  the  priest,  as  appears  in  Part  V* 
But  just  what  relations  existed  between  priest,  parishioners, 
and  Government  as  to  the  disposition  of  temple- property  is 
a  difficult  question.  The  Tokugawa  Government  had  always 
kept  a  watch  over  the  temple  treasures, — the  portable 
articles,  which  were  owed  chiefly  to  the  benefactions  of 
Emperors,  dnimyo,  samu*aif  and  commoners.  A  rule 
existed  by  which  an  annual  inspection  of  certain  important 
temples  and  a  registration  of  their  possessions  was  to  be  made 
by  the  Shogun's  commissioners.  In  1788  a  proclamation 
was  issued,  prohibiting  his  pawning  or  selling  of  images, 
votive  offerings,  utentels,  and  other  movables.  The 
understanding  of  the  present  time  as  the  customary  con- 
ception of  the  relations  of  the  parishioners  to  the  temple  may 
be  gathered  fiom  the  law  of  1878,  which  divides  temple 
property  into  two  classes,  common  and  special ;  the  former 
may  as  a  rule  be  sold  only  with  the  written  consent  of  the 
priest  and  all  the  parishioners ;  the  latter — embracing  the 
homotsUf  or  valuables,  such  as  censers,  paintings,  etc. — 
may  bo   sold  under   the   same  formalities,  but  only  when 
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it  is  absolutely  necessary  in  order  to  preserve  the  existence 
of  the  temple.^ 

Bat  there*  was,  in  the  Tokngawa  dominions  at  least, 
a  distinction  between  ordinary  parishioners  and  kaiki^  or 
fonnderSy  and  their  successors.  The  latter  alone  (and  we 
may  suppose  that  they  included  also  those  who  had  made 
donations  of  land  to  the  temple)  could  have  a  voice  in  the 
election  of  a  parish<priest,  when  the  office  became  vacant.  In 
some,  if  not  in  all  sects,  this  custom  of  choosiug  by  the  voices 
of  the  people  {mn-sen)  prevailed.  Their  choice  was,  however, 
much  restricted  by  what  we  probably  must  call  custom  or 
habit  rather  than  law  or  regulation.  Moreover  only  the  small 
temples  had  parishioners  possessed  of  vested  rights.  The 
larger  ones  were  endowed  so  well  by  nobles  that  they  were 
independent  of  their  congregation.  The  only  eligible 
persons,  of  course,  were  those  who  were  already  devoted  to 
religion,  and  among  them,  it  seems,  those  only  who 
had  a  religious  relationship  {ho-nd)  with  the  predecessor. 
Just  as  every  individual  must  belong  to  a  family,  just 
as  every  artisan  must  either  belong  to  some  master-artisan 
or  be  himself  a  master- artisan,  so  every  priest  must 
be  united  in  some  religious  relationship.  Out  of  these 
religious  relatives  (the  predecessor's  own  disciples  or, 
it  would  seem,  co-disciples  of  a  common  master)  the 
successor  must  come.  The  rules  varied  in  the  different 
sects.  In  the  Shin  sect,  for  instance,  where  marriage  was 
allowed,  the  successor  would  probably  be  the  natural  or 
adopted  son;  and  in  that  sect  promotion  to  the  higher 
offices  was  hence  a  slower  and  more  uncertain  matter. 
Moreover  the  sanction  of  the  district  or  chief  temple  was 
always  necessary. 

Every  sect  had  its  chief  temple  {homan) —  most 
of   which    were    in    Kyoto — and    its    vice-chief     temples 

1.  For  a  few   farther  notes  on   the  present  aspeet   of   this 
question,  see  an  article  by  the  writer  in  "  The  Nation/'  April,  1892. 

F«L  zz.  Sap*  Ft.  1«— ft. 
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{chU'honzan)f  controlling  large  districts  of  country.  The 
kunUai'dera  (district-temple)  seems  to  have  been  the  leading 
temple  of  a  still  smaller  district.  For  these  districts  and 
for  the  general  affairs  of  the  sect  there  were  various 
administrative  officers.  Tbe  most  important  in  legal  affiurs 
was  the  fure-gasldra  (proclamation-chief),  who  seems  to 
have  had  charge  of  legal  disputes  before  they  were  brought 
before  the  Temple  Magistrate,  and  to  have  supervised  the 
publication  and  enforcement  of  the  latter's  proclamations. 
The  same  term  was  applied  to  certain  officers  having  a 
supervision  of  the^  blind,  the  beggars,  the  outcasts,  the 
fortune-tellers,  the  strolling  players,  and  other  itinerant 
persons  not  regarded  as  belonging  to  the  class  of  ordinary 
commoners.  The  fure-gaaJura  was  in  effect  a  subordmate 
of  the  Temple  Magistracy;  but  he  had  very  intimate 
relations  with  the  temples.  There  was  one  at  every  temple 
of  any  size,  though  he  was  not  under  the  control  of  the 
incumbent  of  the  temple.  He  seems  in  part  to  have 
had  the  function  of  the  metsuke  (censor  or  inspector),  and 
to  have  acted  as  a  check  on  the  priests  of  the  temple. 
At  the  honzan  (chief  temples)  themselves  there  were 
two  systems  of  administration,  doubtless  sometimes  found 
mingled.  By  one  the  officers  were  all  priests,  taken 
from  the  leading  ones  in  the  temples  of  secondary 
importance.  The  ascent  to  this  position  was  gained 
largely  by  seniority  of  rank.  Seniority  depended  chiefly, 
though  not  entirely,  on  age, — ^that  is,  on  one's  religions 
age  or  Jioro,  If  a  man  went  into  the  priesthood  at  the  age 
of  18,  then  when  he  was  40  years  old  his  Ju>ro  was  22. 
Where  two  priests  of  the  same  sect  met,  their  relative 
rank  was  determined  by  their  respective  JiorOf  unless 
special  merit,  as  shown  by  mastery  of  the  doctrine  or 
otherwise,  had  gained  for  one  a  particular  increase  of 
rank;  but  between  priests  of  different  sects  the  Jwro 
alone  governed.  The  organization  of  officers  was  some- 
what similar  to  that  of  the  Government  to-day, — ^a  chief 
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priest,  chiefs  of  departmenis,  heads  of  bnreaas,  ete. 
The  chief  priest  was  at  the  head,  but  his  power  was 
hy  no  means  an  absolute  one,  and  was  limited  in  various 
ways    by    the    powers    of   these    other    officers. 

Such  was  the  system  of  priestly  officers.  The  other 
system  was  in  outline  not  greatly  different,  but 
the  officers  themselves  (at  the  Jioman)  were  secular 
persons — ^that  b,  tamurai  who  held  land  of  the  Jtonzan. 
The  temple  officials  were  chosen  from  these  retainers, 
just  as  the  daimyo  chose  their  chief  seneschals  {karo)^ 
etc.,  from  their  leading  vassals.  Such,  for  instance,  was 
the  organization  o'f  the  Hongwan  Temple  in  Tsukiji, 
Yedo, — ^where  even  to-day  the  broad  moat  on  two  sides 
and  the  tall  stout  walls  completing  the  square  still  convey 
an  impression  of  the  military  ways  of  the  great  temples  in 
the  Tokugawa  days.  In  the  earlier  times  of  the  16th 
century,  indeed,  the  temples  had  possessed  vast  feudal 
estates  and  maintained  large  bodies  of  knights.  In  one 
or  two  of  the  precedents  in  Part  IQ  we  find  the  Hongwan 
Temples  appearing  by  their  kerai  (retainers),  and  claiming 
the  privQeges  of  daimifo  in  this  respect. 

The  chief  importance  of  the  temple  in  its  local  relations 
was  its  function  as  the  registry-office  for  the  families  of 
the  ward  or  village.  Every  family  was  required  to 
be  registered  in  frdl  at  some  temple.  This  is  sometimes 
said  to  have  originated  in  a  measure  of  the  third 
Tokugawa  Shogun,  lyemitsu,  about  1680,  when  he 
brought  about  the  final  extirpation  of  Christianity.  But 
there  was  a  registration  system  in  Japan  more  than  a 
thousand  years  ago,  and  it  is  likely  that  the  measures 
of  lyemitsu  were  merely  a  part  of  the  general  reorganization 
effected  under  the  first  and  third  Tokugawa  Shoguns, 
by  which  many  of  the  institutions  which  constant  war 
had  weakened  were  restored  and  strengthened.  The 
prevention  of  Christian  propagandism  was  of  course 
greatly    aided    by    this    temple-registry    system;   but  we 
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mnst  regard  this  as  only  one  of  its  fonetions.  There  were 
apparently  three  principal  documents  connected  with  this 
registry.  One  was  the  certificate  which  each  family 
possessed;  another  was  the  general  register ;  and  a  third 
was  the  annoal  summary  sent  to  the  dathcan.  The  names 
were  respectively  ka-shu  (£Eunily-8ect)  shomon  (instrument),^ 
$hum<m-cJio  (religious- sect  hook)  or  nimbetsu  (persons'  diffe- 
reneeyeho,  and  nimbetm  kakiage-cho.  But  there  can  he  no 
douht  that  these  terms  were  loosely  and  interchangeably 
used,  as  Parts  EL  and  Y  show.  There  was  also  a  certificate 
which  the  headmen  handed  up  every  year  (presumably  at 
the  time  of  revising  the  temple-register),  enumerating  the 
families  and  their  members,  and  certifying  that  there  were 
no  Christians  among  them.  As  these  documents  picture 
accurately  the  religious  affiliations  of  the  people,  I  give  the 
first  and  last  portions  of  one  of  them,  the  original  of  which 
is  now  before  me : 

"  Tenna,  m,  8  (1688). 

We    have  been  ordered  to    make    an 

investigation  as  to  the  existence  of  Christian  believers,  and 
we  have  made  it,  iu eluding  all  from  householders  and  house- 
renters  (counting  men,  women,  children,  and  servants) 
to  priests,  yamahushi,^  9yO'j(i,^  komuso^^  bell-strikers,^  out- 
casts, and  beggars.  But  we  have  not  found  any  believers 
of  that  faith,  and  we  are  positive  that  there  are  none. 
*         *         *         [The  list  of  persons  is  as  follows :] 

The  family  of  Yagoyemon : 

Yayoyemon  is  80  years  old,  a  parishioner  of 
Anraku  Temple,  of  the  Zen  sect  in  this  village ; 
was  born  in  the  village,  and  his  family  have 
been  farmers  here  for  generations. 


1.  Or  tera-ukejo  (temple-certificate).  2.  A  kind  of  wanderiDg 
priest,  ^ho  begged  alms.  8.  A  sort  of  hermit.  4.  One  of  a  class 
ot  samurai  outcasts.     5.  Probably  disciples  in  the  temples. 
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His  wife  is  29  years  old,  a  parishioner  of  Anrakn 
Temple,  of  the  Zen  sect,  in  this  village,  and  a 
danghter  of  Kanya,  a  parishioner  of  Yemmau 
Temple. 

His  danghter  Tatsu  is  8  years  old,  living  at  her 
father's  house,  and  is  a  parishioner  of  Anrakn 
Temple. 

His  hoy  SemmaUu  is  4  years  old,  living  in  his 
father's  house,  and  is  a  parishioner  of  Anrakn 
Temple. 

His  maid-servant  Man  is  20  years  old,  a  younger 
sister  of  Saburoyemon,  in  Nakadate  village, 
Naka  kori,  and  is  bound  to  Yagoyemon  for  8 
years  (year  of  the  Dog  to  year  of  the  Ox),  and 
is  a  parishioner  of  Joko  Temple,  in  this  village ; 
her  surety-document  states  that  her  surety 
has  a  temple-certificate,  which  we  can  produce 
if  desired. 

Another  maid-servant,  FuJei,  is  21  years  old,  a 
daughter  of  Heiyemon,  of  Misawa  village, 
Kawachi  Aron,  and  is  bound  to  Yagoyemon 
for  8  years  (year  of  the  Dog  to  year  of  the  Ox), 
and  is  a  parishioner  of  Joko  Temple,  Zen  sect, 
in  this  village;  her  surety  document  states 
that  her  surety  has  a  temple-certificate,  which 
we  can  produce  if  desired. 

Another  maid-servant,  Keta^  is  15  years  old,  a 
daughter  of  Einyemon,  of  Ochi  village,  Eawachi 
Apart,  and  is  bound  to  Yagoyemon  for  5  years 
(year  of  the  Dog  to  year  of  the  Hare),  and 
[her  family]  have  been  parishioners  of  Joko 
Temple  for  generations ;  her  surety-certificate 
states  that  her  surety  has  a  temple-certificate, 
which  we  can  produce  if  desired. 

man-servant  Shimaxo  is  19  years  old,  and  is  a 
parishioner  of  Joko  Temple. 
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Another  man-servant,  Ichirobei,  is  a  son  of  Ichiye* 
mon  of  Otsogoro  village,  Naka  korif  and  ia 
bound  to  Yagoyemon  for  2  years  (year  of  the 
Dog  to  year  of  the  Bat) ;  he  is  a  parishioner  of 
Joko  Temple  and  his  surety-document  states 
that  his  surety  has  a  temple-certificate,  which 
we  can  produce  if  desired. 

Another  man-servant,  Moyemon,  is  47  years  old, 
a  son  of  Shichiyemon,  and  is  bound  to  Yagoyemon 
for  8  years  (year  of  the  Cock  to  year  of  the  Rat) ; 
he  is  a  parishioner  of  Joko  Temple,  and  his  surety* 
document  states  that  his  surety  has  a  temple* 

certificate,  which  we  can  produce  if  desired, 

«  «  « 

The  total  number  of  the  above  persons  is  176; 
84  men,  the  rest  women.  There  are  8  other 
persons,  not  included  in  the  above,  who  are 
married  to  flEunilies  in  other  villages,  but  without 
a  formal  ceremony.  ^ 


84  of  the  above  persons  are  parishioners  of  this 
Church  ;   if  any  take  up  the  Christian  faith,  we 
will  investigate  the  case  and  persuade  him  to 
give  up  his  error. 
We  certify  to  this. 

Joko    Temple,    Zen    sect    of    Gbkurakuji 
village,  Naka  kon, 
18  of  the  above  persons,  etc.,  etc. 
We  certify  to  this.** 

Hokyu    Temple,   Zen    sect,   Usari 
village,^  Naka  /rort. 

1.  The  above  is  written  by  the  headmen ;  now  follow  the  eertifi- 
cates  of  the  different  temples.  2.  This  seems  to  be  a  case  where 
different  groups  of  hoases  were  known  as  mura  by  distinetive  names, 
though  all  included  nnder  one  larger  mitra  as  an  administiatiTe 
district. 
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48  of  the  above  persons,  etc.,  etc. 
We  certify  to  this. 

Anraka  Temple,  Zen  sect,   Jutenji 
village,  Naka  kori, 
10  of  the  above  persons,  etc.,  etc. 
We  certify  to  this. 

Binsho  Temple,  Zen  sect,  Namshima 
village,  Naka  kon. 
14  of  the  above  persons,  etc.,  etc. 
We  certify  to  this. 

Ryosen  Temple,  Hokke  sect,  Nani- 
shima  village,  Naka  koii,*' 


Intertwined  with  the  ordioaiy  local  administration  and 
inseparable  from  it  was  the 


4.     Adminutration  of  Justice.^ 


Ill  Pachta*s  ''Outline  of  the  Science  of  Right*'  occnr 
the  folio  :ving  passages  : 

*'  The  relationships  of  Rights  are  the  relations  of  one 
man  to  another,  and  may  be  caUed  legal  relations.  Bat  the 
varions  human  relationships  do  not  enter,  iu  their  fall 
extent,  into  the  sphere  of  Right,  because  the  legal  notion  of 
a  person  rests  upon  an  abstraction  and  does  not  embrace 
the  whole  being  of  man.  There  must,  therefore,  occur 
much  modification  and  subtraction  before  we  reach  the 
special  relations  which  alone  are  involved  in  the  idea  of  a 

1.  Some  of  the  following  passages  are  taken,  by  pennission 
of  the  editor  of  the  *'  Green  Bag,"  (Boston),  from  an  article  by 
the  writer  in  that  magasine  for  September,  1893. 
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Bight.  Thnsi  snppose  a  man  has  arisen  from  a  proiraeied 
illness,  and  in  order  to  pay  the  hill  of  his  physician,  to 
provide  for  the  urgent  wants  of  his  family,  due  to  his  re- 
cent incapacity,  and  to  procure  the  means  ofhoginning 
business  again,  he  goes  to  a  well-disposed  neighbor,  whom 
he  has  helped  in  former  times,  and  obtains  a  loan  at  the 
usual  rate.  How  much  of  all  this  must  we  not  leave  out 
in  order  to  ascertain  the  purely  jural  relatiou  between  the 
parties !  Compare  with  this  the  case  of  the  rich  man  who 
raises  capital  merely  to  add  to  his  possessions  by  a  new 
speculatiou,  and  consider  the  effort  of  abstraction  which  is 
required  in  order  to  assimilate  the  resulting  legal  relations. 
And  yet  the  legal  relations  in  these  two  cases  are  identical.*' 

For  the  Anglo-Saxon  lawyer,  accustomed  as  no  other 
is  to  do  homage  to  strict  legal  principle  as  in  and  for 
itself  the  suminum  bonum  of  law,  and  to  regard  legal  justice 
as  manifestiug  itself  only  in  a  science  of  unbending  rules, 
this  quotation  will  indicate  better  than  anything  else  the 
great  gulf  that  is  fixed  between  his  own  system  and  that 
which  was  indigenous  to  Japan.  By  makic^  generaliza- 
tions  into  hard-and-fast  rules,  by  strictly  eliminating  in 
individual  cases  a  variety  of  important  moral  considerations 
(much  as  certain  English  economists  worked  out  their 
science  with  respect  only  to  the  wealth-acquiring  motive), 
the  Anglo-Saxons  have  succeeded  in  creating  a  special  type 
of  justice.  This  tendency  of  theirs  is  so  strong  that  English 
Equity,  the  one  great  effort  to  counteract  it,  has  lecome 
in  the  end  identical  in  these  respects  with  the  whole  system. 

Yet  there  are  peoples  to  whom  this  type  of  justice  is 
utterly  alien.  Even  on  the  Continent  this  impersonaliza- 
tion  (if  we  may  so  call  it)  of  justice  has  never  reached 
such  an  extreme.  For  example,  the  French  Civil  Code 
has  a  **  delai  de  grdce^*^  which  the  court  may  accord  to  a 
debtor  whose  misfortunes  render  inequitable  the  immediate 
enforcement  of  a  claim  in  its  entirety,  but  it  is  in  Japan 
that  we  may  find  the  extreme  antithesis  to  the  Anglo-Saxon 
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eoDeeption  of  jastioe.  Whether  there  is  or  not  ftny 
practical  lesson  for  ns  in  studying  this  opposite  type,  is 
a  question  which  cannot  here  he  taken  up.  However  this 
may  he>  the  chief  characteristic  of  Japanese  jastioe»  as 
distingaished  from  oar  own,  may  he  said  to  be 
this  tendency  to  consider  all  the  cirenmstauces  of  in- 
dividual  cases,  to  confide  the  relaxation  of  principles  to 
judicial  discretion,  to  balance  the  benefits  and  disadvantages 
of  a  given  course,  not  for  all  time  in  a  fixed  rule,  but  anew 
in  each  instance, — ^in  short,  to  make  justice  personal,  not 
impersonal.  It  would  not  be  fair  to  infer  from  this  that  the 
courts  of  old  Japan  could  have  been  no  better  than  the  tents 
of  an  Arab  Sheikh,  where  jastice  came  roaghly  and  speedily, 
and  the  good  sense  of  the  tribunal  was  the  only  measure  of 
equity.  On  the  contrary,  there  was  in  Japan,  as  the  ensuing 
volumes  show,  a  legal  system,  a  body  of  clear  and  consistent 
rales,  a  collection  of  statutes  and  of  binding  precedents. 
But  whether  it  be  or  not  a  mere  mark  of  primitive  legal 
development,  there  was  always  tbe  disposition  to  take,  as 
Puchta  puts  it,  "  the  whole  being  of  man  "  into  considera- 
tion, to  arrange  a  given  dispute  in  the  most  expedient  way, 
to  sacrifice  legal  principle  to  present  expediency.  This  is 
the  first  notable  characteristic. 

The  second  is  that  Japanese  justice  was  essentially 
feudal  in  its  spirit.  At  every  step  this  quality  shows  itself. 
Chiefly  afiected  by  it,  of  course,  was  the  criminal  law.  The 
common  people  necessarily  came  in  for  a  mengre  amount  of 
respect  in  the  feadal  polity,  except  as  wealth -producing 
instruments,  on  whose  effectiveness  the  subsisteuce  of  the 
military  class  depended.  They  were  restricted  and  punished 
with  a  severity  characteristic  of  feudalism  everywhere.  The 
features  of  their  status  and  tbe  kinds  of  punishments  were 
not  substantially  differeut  from  those  of  European  nations 
at  similar  stages  of  social  development.  On  the  civil  side 
the  result  of  feudalism  was  that  the  dispensing  of  justice 
between  disputants  appeared  as  a  boon  from  the  lord  to  his 
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soppliaut  subjects.  The  first  dnty  of  the  fiEiithfal  commoner 
was  not  to  disturb  his  lord's  peace  and  waste  his  own  time 
by  becoming  involved  in  a  dispute.  A  litigious  community 
was  the  worst  of  evils.  An  obstinate  plaiutiff,  even  with  a 
just  cause,  might  fare  in  the  end  not  much  better  than  the 
defendant.  A  good  example  of  this,  in  high  life,  was  the 
dispute  over  the  succession  to  the  fief  of  Echigo.i  The 
iucumbent  dainiyo^  Mitsumaye,  was  childless,  and  one  of 
the  two  seneschals  intrigued  with  tlie  lord's  brother, 
Nogayashi,  to  have  the  sou  of  the  latter  adopted  as  heir  to 
the  title  and  tbe  fief;  while  the  other  seneschal  used  his 
efforts  against  this  step,  and  to  gain  his  purpose  brought 
the  matter  to  the  iittentiou  of  the  Shogun.  The  latter  looked 
upon  the  inability  to  come  to  au  agreement  as  seditious  and 
dangerous  in  its  tendencies,  especially  in  a  quarter  where 
only  the  example  of  peace  and  smoothness  should  be  set ; 
and  the  decision  was  that  the  daiwj/o  and  his  brother  should 
be  exiled,  with  the  complaining  seneschul,  while  the  other 
intriguer  was  to  be  put  to  death  nnd  the  fief  confiscated. 
No  doubt  a  jenlousy  of  the  power  of  this  large  fief  was  one 
of  the  elements  m  this  particular  decision. 

The  spirit  of  feudalism  entered  largely  also  into 
procedure.  There  was  a  great  deal  uf  learning  as  to  sum- 
mons, writs,  and  appearimces ;  and  in  these  matters  the 
military  gentry  (and  the  priesthood  shared  these  privileges 
in  part)  were  exempted  from  some  of  the  ordinary  require- 
ments. The  commoners  were  to  assume  the  most  abject 
attitudes  in  the  august  presence  of  the  judge.  I  have  been 
told  that  one  of  the  reasons  why  the  mercantile  classes  re- 
sorted little  to  the  courts  in  their  disputes  was  the  necessity 
of  humiliating  themselves  so  deeply  in  their  quest  for 
justice, — of  crawling,  fur  instance,  on  hands  and  knees  from 
the  door  of  the  court  to  the  judgment-room.  This  is  some- 
what overdrawn,   however,   and   was  probably  true   only 


1.  Mentiined  by  Budorff,  in  ** Beohispflege  under  den  Toku- 
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of  the  haughtier  mercbant-prioces  or  money-lenders,  who 
oonld  have  bought  ont  a  daimyo^  bad  their  birth  permitted 
them,  and  ooald  not  bring  themselves  to  cringe  to  men  in 
petty  aathority. 

In  the  initial  stage  of  a  dispute  we  find  that  justice  wan 
attained  not  so  much  by  the  aid  of  the  law  as  by  mutual 
consent.  Customs  there  were,  and  definite  ones ;  but  they 
were  always  applied  through  arbitration  and  concession* 
This  feature  of  the  jural  life  of  the  nation  is  not  without  its 
parallel  among  other  Oriental  peoples  ;  but  I  fancy  that  it  is 
here  peculiarly  pronounced,  and  it  is  worth  dwelliug  upon. 
I  have  spoken  of  the  marked  disposition  to  make  justice 
personal,  to  let  many  external  considerations  enter  into  the 
settlement  of  a  controversy.  The  exigencies  of  mercantile 
Hfe  reduced  this  disposition  in  towns  to  a  minimum  ;  and  it 
attained  its  greatest  influence  in  the  country.  But,  joined 
with  this,  perhaps  even  more  powerful  and  deeper  rooted  ui 
the  character  of  the  people,  was  the  tendency,  to  concilia^ 
tion,  to  make  everything  smooth, — ^a  tendency  which  is  stilly, 
it  may  be  suggested,  the  best  key  to  much  of  the  Jopanese 
character.  Not  to  attempt  too  much  refinement  of  analysis,  it 
may  perhaps  be  laid  down  that  a  chief  quality  of  that  character 
is  not  so  much  a  predominance  of  the  emotional  nature 
as  the  comparative  weakness  of  the  will.  A  consequent 
disinclination  to  act,  a  desire  to  avoid  obstacles,  to  make 
things  as  easy  as  possible,  explain  many  traits.  The 
fierce  determination  to  do,  which  Anglo-Saxons  know  so 
well,  is  wanting.  The  leisurely  way  of  carrying  out  an  under- 
taking, the  lack  of  a  power,  us  some  one  said  of  Cecil,  Lord 
Burleigh,  to  ''toil  terribly,"  the  shrinking  from  physical 
violence, — these  seem  to  point  back  to  the  quality  I  have 
named.  The  perfection  to  which  the  art  of  politeness  has 
been  developed,  the  opprobrium  which  rests  upon  loud^ 
violent,  xough,  uncouth,  agitated  behavior,  is  equally  sug* 
gestive,  and  flows  from  a  worship  of  tranquillity  and  smooth- 
ness in  sociiil  intercourse.    The  commonest  coolie  is  more 
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conrteoos  to  the  friend  who  passes  him  on  the  street  than 
is  the  prosperous  Ameriean  mercbant.  In  numberless  ways 
a  Japanese  will  pnt  up  with  annoyance  and  even  positive 
abase  of  his  rights,  withoat  thinking  it  worth  while  to  do 
more  than  politely  protest.  If  we  can  imagine  the  exaet 
contrary  of  the  spirit  inonloated  by  the  late  Prof,  von 
Ihermg  iii  his  ''  Struggle  for  Bights,"  we  shall  nnderstand 
the  Jitpanese  spirit.  Even  the  disregard  of  tmth  some- 
times complaiued  of  by  foreigners  in  Japan  is  perhaps  at 
bottom  (so  &r  as  it  may  be  more  noticeable  than  in  the 
West)  politeness  and  the  dislike  to  offend  carried  to  an 
extreme.  Many  of  us  can  testify  to  promises  made  with  fall 
knowledge  of  inability  to  perform,  to  fibs  told  where  the  trath 
woold  have  done  no  real  harm,  and  to  other  incidents  equally 
annoying  and  equally  contrary  to  our  ideas  of  good  faith« 
The  simple  explanation  is  that,  rather  than  say  to  your  fsce 
what  he  knows  will  be  unpleasant,  yoar  Japanese  friend  has 
stated  or  promised  what  he  thinks  you  would  like  to  hear. 
This  thought  is  perhaps  not  consciously  present;  but 
heredity  and  tradition  have  made  such  a  course  instinctive 
with  him.  After  one  has  discerned  by  experience,  it  is 
easy  to  make  allowance  for  this  disposition,  and  between 
persons  to  the  manner  born  it  perbaps  causes  no  more 
inconvenience  than  does  our  conventional  "  not  at  home." 
I  do  not  for  a  moment  say  that  the  incidents  I  have 
referred  to  are  of  every -day  occareuoe  in  Jnpan.  I  suggest 
merely  that  the  spirit  of  regard  for  the  feeHngs  of  another 
which  prompts  us  to  say  **  not  at  home  "  to  an  acquaint- 
ance,  rather  than  announce  that  we  are  at  home  but 
(impliedly)  do  not  care  enough  for  him  to  see  him,  is 
much  more  powerful  in  Japan  than  with  us,  and  receives 
a  more  frequent  practical  application.  It  is  probable 
that  a  Jiipaiiese  would  seldom  be  deceived  in  such  cases,  just 
as  in  our  own  cities  the  conventional  '*  not  at  home  "  de- 
ceives  no  one.  Another  characteristic,  kindred  to  all  these, 
is  the  general  peaceableness  and  happiness   of  society  in 
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Japan.  One  can  see  in  New  Tork  in  one  night  sacb  exhibi- 
tioD8  of  violence,  brawling,  and  abandoned  lawlessnees  as 
one  wonld  not  see  in  an  entire  year  in  Tokyo.  Poverty  and 
want  are  nowhere  accompanied  by  anch  tranquillity  and 
sobriety  as  in  Japan.  These  are  all  more  or  less  direct 
manifestations  of  a  deep-seated  opposition  to  whatever 
implies  clash,  clatter,  shock,  roughness,  strain,  in  any  shape, 
and  an  inclination  to  make  everything  quiet,  smooth,  easy, 
harmonions.  In  short,  the  Japanese  are  confirmed  quietists. 
If  I  have  seemed  to  digress  in  iUostrating  this,  it  is  because 
this  quality  in  one  of  its  manifestations  had  so  great  an 
influence  on  the  administration  of  justice. 

The  result,  then,  was  a  universal  resort  to  arbitration 
and  compromise  as  a  primary  means  of  settling  disputes. 
It  was,  and  to  a  great  extent  still  is,  an  ingrained  principle 
of  the  Japanese  social  system  that  every  dispute  should, 
if  by  any  means  possible,  be  smoothed  out  by  resort 
to  private  or  public  arbitration.  The  machinery  ef 
local  government,  under  the  old  regime,  was  employed 
for  this  purpose,  if  firiendly  mediation  fiailed ;  but  no  efforts 
were  to  be  spared  to  settle  the  matter  in  this  way,. and  in 
practice  the  vast  majority  of  disputes  were  so  disposed  of. 
It  is  true  that  the  interests  of  the  feudal  aristocracy  in 
preventing  turbulence  and  open  quarrels  among  the  common 
people  led  tbem  to  foster  the  disposition  to  arbitrate,  and 
such  a  procedure  was  enjoined  by  law.  But  the  legislation 
was  only  cumulative  in  its  effect,  and  was  probably  intended 
to  stem  a  tendency,  perhaps  in  towns,  to  break  away  from  the 
old  customs.  The  consequence  was  that  even  where  a  law- 
suit ultimately  resulted,  a  long  stage  of  negotiation  had 
invariably  preceded,  and  it  was  (in  the  rural  regions)  only 
an  irreconcilable  difference  that  ever  reached  the  seat 
of  judgment  in  Yedo. 

The  principle  of  arbitration  resulted  thus  'A  **  In  case 
of  a  disagreement  between  members  of  a  kumi,  the  five  heads 

1.  Quoted  from  Dr.  Simmons. 
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of  families  met  and  endeavored  to  settle  the  matter.  All 
minor  difficnlties  were  nsnaliy  euded  in  this  way.  A  time 
was  appointed  for  the  meeting ;  food  and  wine  were  set 
oat ;  and  there  was  moderate  eating  and  drinking,  jast  as 
at  a  dinner-party.  Tbis,  they  thought,  tended  to  promote 
good  feeling  and  to  make  a  settlement  easier ;  for  everybody 
knows,  they  said,  that  a  friendly  spirit  is  more  likely  to 
exist  under  such  circumstances.  Even  family  difficulties 
were  sometimos  settled  in  this  way.  Thus,  if  a  man  abused 
his  wife,  she  might  fly  to  one  of  the  neighbors  for  protec- 
tion, and,  when  the  husband  came  to  demand  her,  the 
heads  of  ftimilies  in  the  kumi  would  meet  and  consult  over 
the  case.  If  a  settlement  failed,  or  a  man  repeated  his 
offence  frequently,  he  might  be  complained  of  to  the  next 
in  authority,  the  chief  of  companies  ;  or  else  the  neigbbors 
might  take  matters  into  their  own  hands  and  break  off  inter- 
course with  him,  refusing  to  recognize  him  socitilly.  This 
usniilly  brought  him  to  terms.  An  appeal  to  the  higher 
authorities  was,  as  a  rule,  the  practice  in  the  larger  towns 
and  cities  only,  where  the  family  unity  was  somewhat 
weakened,  and  not  in  the  villages,  where  there  was  a  great 
dislike  to  seeking  outside  coerciou,  and  where  few  private 
disagreements  went  beyond  the  fumily  or  the  kunii. 

**  A  case  which  could  not  be  settled  in  this  way  was 
regarded  as  a  disreputable  one,  or  as  indicatiug  that  the 
person  seeking  the  courts  wished  to  get  some  advantage  by 
tricks.  In  arranging  for  a  marriage-partner  for  son  or 
daughter,  such  families  as  were  in  the  habit  of  using  this 
menus  of  redress  were  studiously  avoided.  It  was  a  well- 
known  fact  that  in  those  districts  where  the  people  were 
fund  of  resorting  to  the  courts  they  were  gencraUy  poor  in 
consequence.  The  time  spent  and  the  money  lost  reduced 
the  community  to  poverty. 

If  even  the  company-chief  could  not  settle  the  matter, 
it  was  laid  before  the  higher  officers,  the  elder  and  the 
hoadman.      In     fact,     the    chief     village     officers     might 
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almost  be  said  to  form  a  board  of  arbitrntiou  for  tbe  settle- 
ment of  appeals;  for  in  deciding  the  case  the  headman 
received  the  snggestious  of  the  other  officers.  It  was 
discreditable  for  a  headman  not  to  be  able  to  adjust  a  case 
aatisfactorily,  and  he  made  all  possible  efforts  to  do  so.  In 
specially  difficult  matters  he  might  ask  the  assistance  of  a 
neighboring  headman.  If  the  headman  was  nnabie  to  settle 
a  ease,  it  was  laid  before  the  daikwaUf  who  however  almost 
invariably  first  sent  it  back,  with  the  ii^  unction  to  settle  it 
by  arbitration,  putting  it  this  time  in  the  hands  of  some 
neighboring  headman,  preferably  one  of  high  reputation  for 
probity  and  capacity." 

There  are  in  the  volumes  of  Legal  Precedents  no 
records  of  cases  other  than  those  reaching  the  Magistrates ; 
and  the  following  case  may  serve  to  iilustrnte  the  course  of 
jostice  under  the  daikwan.  The  documents  come  from  a  koH 
in  Eai  kuni  and  date  back  some  forty  years. 

'*  Deed  of  Settlement. 

A  few  years  ago  a  dispute  arose  in  regard  to  the  posses- 
sion of  a  piece  of  land  in  Qokarakiiji  village,  producing 
fifteen  bales  of  anhulled  rice,  the  complainant  being  Sakura- 
bayashi  Samayemon,  patron  of  the  Ubata  (Shinto)  Temple, 
in  Miyawara  village,  and  the  defendants  being  Gantei,  chief 
priest  uf  Anraku  (Buddhist)  Temple,  and  Kitirei  ofZoko 
(Buddhist)  Temple,  in  Gokuraji  village.  This  complaint 
was  first  brought  before  Sasaki  Michitaro,  Esquire,  the  late 
daiJcwan,  and  the  defendant  filed  his  answer  ;  but  the  case  was 
afterwards  transferred  to  Morita  Okutaro,  Esquire,  the  pre- 
sent daiktcan,  aud  the  investigation  has  been  going  on.  lu  the 
mean  time  the  persons  mentioned  below  have  mediated  be- 
tween the  parties,  and  have  brought  about  the  following  settle- 
ment, which  we  hereby  communicate  to  the  court : — 

'*  The  statement  of  the  complainant  was  that  the 
Shimmei  Shin  to- temple  of  Gokuraknji  village  was  from 
time  immemorial  au  appurteuance  of  Ubnta  Temple,  in 
Kiwara  village,    and    under   the   patronage    of  the   com- 
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plainani's  family.^  Now,  one  of  the  plots,  120  feet  by 
192  feet,  which  belonged  to  this  estate,  was  mandated  in 
Horeki  Period  (1751-1764),  in  the  lifetime  of  the  com- 
plainant's grandfather,  and  became  waste.  When  the  com- 
plainant succeeded  to  the  office  of  patron,  he  thought  the 
land  onght  to  be  by  that  time  reclaimable,  and  he  inqoired 
aboat  it  of  the  officers  of  Gk>knraki:gi  village,  in  which  it 
lay.  The  latter  evaded  the  inquiry,  thoagh  it  was  often 
repeated ;  and  the  complainant  began  to  suspect  that  the 
land  had  long  ago  been  reclaimed  by  the  villagers,  and  was 
being  cultivated  by  them.  He  discovered,  on  searching 
further,  that  this  was  true;  and  that  the  plot  had  been 
divided  into  three  parts,  one  going  to  Anraku  Temple,  a 
second  to  Zoko  Temple,^  and  a  third  to  the  maintenance  of 
the  Jizo  shrine.  The  complainant,  therefore,  prayed  for  an 
investigation  by  the  court. 

<<  The  defendant's  answer  was  as  follows:  It  is  true 
thai  there  is  a  plot  of  land  cultivated  as  above,  and  not 
included  in  the  taxable  land  of  Gbkuraktgi  village.  But 
this  plot  was  from  Shotoku  Period  (1097-1099)  to  Eyoho 
Period  (1716-1786)  in  the  possession  of  Anraku  Temple, 
having  been  received  from  the  village  to  support  the  temple. 
The  chief  priest,  Honko,  eleven  generations  ago,  on  retir- 
ing from  office,  received  one  portion  as  a  settlement  upon 
him  forever ;  but  he  removed  to  join  the  Zoko  Temple,  and 
gave  his  land  to  the  latter,  first  apportioning  a  piece  to 
the  Jizo  shrine.  The  latter  part  was  under  the  charge 
of  the  village  itself.  We  were  on  the  point  of  asking  to 
have  this  land  assessed,  when  the  great  inundation  came, 
and  it  is  only  very  recently  that  we  have  been  able  to 
cultivate  it  at  all ;  in  fact,  it  is  still  mostly  meadow. 

1.  The  exact  relation  of  a  katmitshit  or  ohief  priest  of  a  Shinto 
temple,  to  the  liviug,  is  not  dear ;  bat  the  estate  of  such  a  person 
was  a  sort  of  advowson  in  a  particular  family,  with  right  of  presenta- 
tion to  members  of  that  family.  2.  In  many  instances  the 
parishioners  cultivated  the  laud  belonging  to  their  temple  as  a 
contribution  towards  its  support. 
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"  Such  was  the  eontroyeny.    Two  of  the  daikwan^t 

•gents  visited  the  spot,  and  examined  the    deeds   offered 

by  both  parties,  and,   after  long  investigation,  eoncladed 

that  the  land  in  question  most  have  been  identical   with 

the  plot  belonging  to  the  Shimmei  Temple.    But  as  it  has  sa 

long  been  coltivated  by  the  defendants,  it  most  be  regarded 

as  in  their  permanent  tenaney.    The  product  of  the  plot 

should  be  divided  as  follows  :  Landlord,  5  bales ;  tenant,  6 

bales ;  taxes,  5  bales.    This  arrangement  has  been  agreed 

to,  and  we  beg  to  thank  the  court  for  its  kindness.    To 

prevent  future  disputes,  we  have  executed  this  deed  of 

settlement. 

Eayei,  6th  year  (1868),  9th  month,  12th  day. 

Complainant, 

Sakubabatashi  Sakaixicon,   Chief  priest  of  Ubata 
Temple,  Miyawara  village. 

DtfendanU. 

Gamtsi,  Chief  priest  of  Anraku  Temple,  Gbkurakigi 

village. 

« 

EnixBi,  Purveying  priest  of  Zoko  Temple  (by  his 

agent,  Gbtntei). 
Yxisuxs,  Farmer,  representing  the  parishioners  of 

Anraku  Temple. 
YosmsABUBo,  Farmer,  representing  Zoko  Temple. 
AsATXicoN,  Headman  of  Gokurakigi  village. 
Tabahiohi,  Tabobbi,  Chief  farmers  of  the  same  village. 
Bajibbi,  IsoBBiy  representing  the  small  farmers  of  the 

same  village. 

Vediators. 

Haohiyxkom,  FTeadman  of  Futsuka  village. 
Kanzaixicon,  Chief  farmer  of  Otoguro  village,  (by  an 

agent,  as  he  was  sick). 
Addressed  to 

HoBXTA OxuTABO,  DoUswon** 

V«L  n.  Sap.  Ft. 
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**  Supplementary  Di)cument, 

The  above  settlement  having  been  reached  by  negotia- 
tion of  the  parties,  wliiie  the  inqoiry  was  in  progress  by  the 
oonrt,  has  been  accepted  by  order  of  Honda,  Lord  of  the 
Province,  and  becomes  valid.  But  censnre  has  been  passed 
npon  Gkiutei,  one  of  the  defendants,  because,  while  the  inquiry 
was  pending  he  violated  the  law  by  tbrustiug  petitions  into 
the  sedan-chair  of  one  of  the  Council  of  State,  as  he  passed, 
and  of  other  high  officers.  We  acknowledge  the  unlawful- 
ness of  his  conduct,  and  accept  the  reprimand.  (Signed  as 
before.)'* 

From  the  daikwan  there  was  usually  no  appeal,  in 
our  sense  of  the  word.  The  litigants  might  refuse  to 
accept  the  decision  of  the  headman  and  go  to  the  daikioan^ 
but  with  him  the  case  must  stop,  so  far  as  their  own  action 
was  concerned.  This  was,  for  several  reasons,  not  as 
unreasonable  as  might  seem  at  first  sight.  In  the  first  place 
the  daikwan  was  distinctly  a  legal  official,  trained  as  a 
judge,  not  merely  as  an  executive  officer,  p^d  he  was 
competent  to  dispense  justice  according  to  the  law.^  In 
the  next  place,  where  a  case  was  really  difficult,  either 
in  its  facts  or  its  law,  the  daikvsan  was  accustomed  to  lay 
it  before  his  superior,  the  Finance  Magistrate.  This 
method  of  laying  the  responsibility  on  another's  shoulders 
was  quite  congenial  aud  was  doubtless  common.  It  took 
the  place  which  the  appeal  holds  with  us.  Moreover,  in 
criminal  cases  where  the  severest  penalties  were  proper, 
the  daikwan  was  required  to  obtain  sanction  for  his 
judgment.  FinaUy,  the  litigant  could  indeed  invoke  the  higher 
authority  whenever  tliere  was  a  distinct  miscarriage  of 
justice.     The    recognized    cases   for    this   sort    of    appeal 


1. 1  have  in  my  possession  a  complete  code  of  criminal  and  civil 
law,  of  some  600  sections,  used  by  a  daikwan  of  the  Tukugawa 
xegion,  and  dating  back  nearly  200  years.  It  was  the  vade  mceum  of 
the  daikwan. 
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\irere  two, — first,  where  an  official  was  charged  with  corrup- 
tion; second,  where  the  lower  jadge  had  delayed  on- 
conseionably  the  takiug  cognizance  or  the  decision  of  a 
claim ;  provided  iu  all  cases  that  the  claim  must  he  hased 
on  personal  knowledge,  not  mere  ramor,  and  must  not  he 
preferred  for  purposes  of  private  profit  or  revenge.  Such 
an  appeal  came  directly  {jiki-so)  hefore  the  Chumher  of 
Decisions,  the  highest  Tribunal,  not  the  Finance  Magistrate, 
and  was  to  he  placed  in  the  Complaint- Box  (meyasu-bakOf 
iojo-hako)^  huug  at  the  gate  of  the  Court. 

In  towns  having  a  Magistrate,  the  suit  might 
be  brought  as  far  as  his  Court,  and  there  it  must 
stop,  unless  it  was  referred  by  him  to  the  Chamber  of 
Decisions,  or  appeal  was  made  on  the  ground  of  denial  of 
justice.  The  latter,  however,  I  have  never  heard  of  in  case 
of  a  Town  Magistrate,  and  it  was  by  no  means  a  common 
thing  in  suits  before  a  daikican,  for  the  appellant  would  need  to 
have  a  very  good  case  and  incontestible  proofs  in  order  to  make 
headway  against  so  powerful  a  superior  as  the  daikwan. 

From  the  daikxcaiVs  superior,  the  Finance  Magistrate, 
and  from  the  Town  Magistrate,  a  case  might  be  laid  before 
the  Chamber  for  final  determination,  if  any  circumstance 
rendered  it  worth  while, — ^a  difficult  point  of  law,  a  lack  of 
precedents,  a  reform  of  policy,  etc.  It  speaks  well  for  the 
spirit  of  conscientiousness  (if  we  may  apply  that  term) 
with  which  justice  was  administered  that  voluntary  re- 
ferences of  this  sort  to  the  Chamber  were  so  common. 
Ordinarily  the  Chamber  was  the  final  repository  of  all  civil 
litigation  and  all  criminal  charges ;  though  whenever  public 
interest  was  involved  or  any  feudal  lord  of  high  degree 
was  affected,  it  was  usual  to  obtain  instructions  from  the 
Council  of  State. 

But  we  have  so  far  traced  only  two  of  the 
streams  through  which  the  Chamber  might  receive 
litigation.  There  was  still  another, — the  Temple  Magistracy. 
Under  these  Magistrates  were  all  the  temples,   Buddhist 
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and  Shinto,  inolnding  the  priesthood  and  the  residents  of 
their  fiefs.  Suits  between  members  of  the  priesthood 
seem  to  have  been  disposed  of  in  the  first  instance,  by 
certain  law  officers  of  the  sect  (the  fure-gaslura)^  if  both 
litigants  were  of  the  same  sect ;  and  an  appeal  lay  thence  to 
the  Temple  Magistrate.  If  the  litigants  were  of  different 
sects,  it  would  seem  that  they  could  go  directly  to  the 
Temple  Magistrate;  and  he,  like  the  other  Magistrates, 
might  seek  the  Chamber,  if  the  case  seemed  to  need  it. 

These  Magistrates  were  the  three  channels  by  which 
litigation  from  the  Shogunate  dominions  might  reach  the 
Chamber.  But  what  of  the  so-called  private  fiefs, — ^the 
fiefs  of  the  'Moyal  daimyo**  and  of  the  lords  owing  no 
allegiance  to  the  Tokugawa  family  except  as  the  repre- 
sentative of  the  Emperor  ?  I  have  already  said  that  they 
possessed  more  or  less  administrative  and  judicial  in- 
dependence. The  peace  of  260  years  was  in  reality  a 
truce,  by  which  the  Tokugawa  fieimily,  in  return  for  the 
nominal  sovereignty  of  Japan,  gave  over  to  the  South- 
west and  to  parts  of  the  North  the  privilege  of  exercising 
almost  complete  actual  control  of  their  own  fiefs.  In 
judicial  matters  there  was  almost  no  real  interference  by 
the  Shogunate  in  the  affairs  of  these  fiefs.  Nominally  the 
death  punishment  could  not  be  inflicted  by  a  daimyo  without 
reference  to  Yedo,  and  succession-disputes  of  any 
consequence  in  noble  families  were  from  time  to  time 
settled  by  the  Shogun :  but  other  than  this  little  can 
be  found.  Lawsuits  between  residents  of  the  same  fief 
began  and  ended  withia  the  limits  of  the  fief,  and  the 
judicial  methods  did  not  differ  essentially  (however  the 
actual  rules  of  law  may  have  differed)  from  those  of  the 
Shogunate.  In  the  following  Parts  there  are  numbers  of 
cases  in  which  the  retainer  of  some  feudal  lord  makes 
inquiry  of  one  of  the  Yedo  Magistrates  as  to  the  disposition 
of  a  case  coming  before  the  former  as  a  judge; 
but  these  seem  all  to  have  come  from  fiefs  owing   feudal 
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•Degimoe  ("loyal  daimyo**)  to  the  Tokngawas;  and,  more- 
over, even  these  inquiries  are  osoaUy  termed  "  private,"  that 
is,  Dn-offioial.  It  would  seem  that  the  Chamber  was  not 
acknowledged  even  in  these  cases  to  have  jmisdiotion  as  the 
next  Court  above  the  provincial  Courts.  Probably  the  latter 
regarded  themselves  as  subordinate  only  to  the  Council  of 
State,  the  representatives  and  advisers  of  the  Shogun. 

We  have  now  surveyed  the  different  sources  from 
which  litigation  might  take  its  rise,  and  the  end  to  which  it 
might  come.  But  we  have  considered  solely  the  simple  case 
of  litigation  between  persons  under  the  same  jurisdiction. 

These  jurisdictions,  it  will  be  seen,  were  roughly  four  in 
number,  iuclading  respectively  the  country  people  of  the 
Shogunate  dominions  (under  the  Finance  Magistrate),  the 
townspeople  of  the  Shogunate  domioions  (under  the  Town 
Magistrate),  the  temples  (uuder  the  Temple  Magistrate),  and 
the  private  fiefis  (more  or  less  under  their  own  officers).  But 
provision  was  also  necessary  for  litigation  between  parties 
belonging  to  different  jurisdictions;  for  this  was  of  no 
inconsiderable  amount.  Reduced  to  its  simplest  form  the 
principle  was  that  the  Chamber  of  Decisions  should  take 
original  jurisdiction  in  all  such  cases.  This  principle  was 
sound  enough,  for  of  course  no  one  of  the  Magistrates 
had  authority  to  summon  persons  who  were  out  of  his 
jurisdiction.  But  though  the  rule  may  be  stated  in  this 
general  form,  there  are  several  qualifications  to  be  made. 
In  the  first  place,  the  claim  must  always  have  been  laid 
before  the  headman  and  arbitration  attempted,  before 
the  higher  authorities  were  sought;  that  is,  the  local 
judicial  functions  of  the  headman  and  those  below  him 
were  never  suspended.  In  the  next  place,  the  suit 
was  always  brought  to  the  Cbamber  through  one  of  the 
Magistrates.  This  institution  of  the  suits  'Hhrough" 
the  Magistrate  always  included  the  filing  of  the  complaint 
with  him  and  the  preliminary  hearing  of  the  parties 
by  him  or  his  Trial  Bureau;   but  the  summons  to  the 
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defendant,  first  sealed  by  the  Magistrate  in  question,  was 
again  sealed,  before  sending,  by  the  other  members  of 
the  Chamber.  The  Chamber  itself  delivered  final  judgment, 
usually  in  accordance  with  the  recommendation  of  the 
trial  Magistrate.  Who  the  trial  Magistrate  should  be  was 
determined  by  the  plaintiff's  status;  the  trial  Magistrate 
was  that  one  in  whose  jurisdiction  the  plaintiff  was.  Thus  a 
Yedo  townsman  entered  his  suit  with  the  Town  Magistrate,^ 
and  a  countryman  in  the  Shogunate  dominions  with  the 
Finance  Magistrate;  while,  for  the  purposes  of  these 
suits,  all  residents  of  private  fiefs  were  regarded  as  under 
the  jurisdiction  of  the  Temple  Magistrate.  Ordinary 
original  jurisdiction  in  these  cases  the  Temple  Magistrate 
certainly  did  not  have,  and  he  seems  here  merely  to  have 
been  given  what  was  left  over  from  the  jurisdiction  of  the 
other  two  Magistrates.  But  there  is  a  third  qualification 
to  make  as  to  the  original  jurisdiction  of  the  Chamber. 
In  the  central- western  regions  its  functions  were  delegated, 
chiefly  to  the  Osaka  Town  Magistrates,  sometimes  to 
those  of  Kyoto  and  other  places.  A  suit,  for  example, 
by  a  resident  of  one  of  the  private  fiefs  in  the  extreme 
West  against  a  resident  of  Osaka  would  come  before  the 
Osaka  Town  Magistrates,  and  final  judgment  might  be  render- 
ed by  them.2  The  term  '<  delegated  "  seems  proper  for  these 
fifhctions  of  the  Osaka  Magistracy ;  for  the  latter  certainly 
referred  to  the  Chamber  for  final  judgment  and  instructions 
from  time  to  time,  and  several  instances  occur  of  the 
regulation  of  Osaka  practice  by  the  Chamber  of  Decisions. 
Tlie  Chamber,  therefore,  seems  still  to  have  been  the 
supreme  tribunal,  and  though  its  powers  of  original 
jurisdiction  were  in  the  above  cases  delegated  to  the 
Osaka  and  other  Town  Magistrates,  the  controlling  power 
was  never  separated  from  the  Chamber.  ^ 

^^^^^^■^H^^BK  III  -       -  ■  ■  ^^^^M  ■■  ■  1MB  ^.      .—      J_  ALJAM.  L^M_ 

1.  Besidents  of  other  towns  having  Magistrates  were  in  this 
respect  regarded  as  under  the  jurisdiction  of  the  Finance  Msgistmte* 
2.  This  arrangement  was  not  perfected  until  1781 ;  details  will  be 
found  in  No.  48  of  Part  III,  Section  I.    8.  This  wbole  subject  of  the 
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Nothing  has  as  yet  been  said  about  the  constitution 
of  this  Chamber  of  Decisions,  the  supreme  tribunal  of 
justice  under  the  Council  of  State.  A  few  words,  then, 
first  as  to  its  origin,  and,  next,  as  to  its  organization. 

The  Hi/ojo»ho,  or  Chamber  of  Decisions,  dates  no 
further  back  than  the  17th  century.  It  had  its  predecessors, 
of  course^  ;  but  the  political  system  had  been  greatly 
disorganized  by  the  wars  of  the  15th  and  16th  centuries, 
and  when  lyeyasu  consolidated  the  Government  at  the 
beginning  of  the  17th  century,  reconstruction  was  necessary 
on  all  sides.  His  supreme  tribunal  (or  rather,  that  of  his  grand- 
son lyemitsu,  his  worthy  successor,  who  played  Henry  JI 
to  his^WiUiam  I)  did  not  come  until  1681,  and  it  was  in 
effect  an  entirely  new  body.  The  first  meetings,  it  would 
seem,  were  held  at  the  residence  of  Shimada,  the  Town 
Magistrate,  in  1631 ;  and  about  1657  a  separate  office  was 
assigned  for  the  meetings  of  the  members ;  but  not  for  some 
years  did  the  title  Hi/ojosJio  come  into  general  use.  At  first 
only  the  Town,  Temple,  and  Finance  Magistrates  were  called 
together,  under  the  direction  of  one  or  more  of  the  Council 
of  State.  Some  years  later  one  or  more  of  the  Censors 
were  required  to  attend.  About  the  same  time  a  system  of 
Court-days  was  established,  which  with  some  changes  con- 
tinued throughout  the  Tokugawa  Shogunate.  The  sittings 
were  to  be  six  in  a  month, — ^three  of  them  **  formal "  sittings 
{Mki-jitsn),  and  three  of  them  ''attendance"  sittings 
(t^teluai-bi).  On  the  former  occasions  one  of  the  Council  was 
supposed  to  be  present  to  oversee  the  proceedings  and  to 
assist  in  deciding  cases  of  special  difficulty;  but  in  later 
days  he  seems  to  have  come    only  once  a  month.     The 

diatribation  of  jurisdiction  is  a  eomplicated  one,  and  was  marked 
by  many  changes  of  policy  from  time  to  time.  It  is  here  attempted 
only  to  set  forth  in  outline  the  arrangement  prevailing  in  the  present 
oentnry. 

1.  For   some  account  of  these,  see  tbe  paper  of  Mr.  Kaneko 

Kentaru,  on  **  The  Legal  System  of  Japan,'*  read  before  the  Institute 
of  International  Law,  September,  1892. 
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latter  sort  were  posdbly  bo  termed  beeaose  only  a  Censor 
was  required  to  attend;  bnt  the  Censor  was  present  on 
''formal"  days  also.  The  dates  of  the  ''formal"  sittings 
seem  to  have  been  at  first  the  4th,  12th,  and  22nd,  and  of 
the  "attendance"  sittings,  the  6th,  14th,  and  25th.  Bnt 
it  would  seem  that  the  first  set  of  dates  was  afterwards 
altered  to  the  4th,  11th,  and  2l8t  Extra  sessions  might 
be  held  when  required,  bat  they  were  not  "formal." 
The  number  of  Magistrates  was  three  in  all.  Each 
of  the  Magistracies  was  a  dual  office.  The  Town 
Magistracy,  as  already  explained,  was  filled  by  two 
persons,  acting  in  alternate  months.  The  Finance 
Magistrates  were  four  in-  number,  but  the  department 
was  in  two  divisions,  the  Treasury  Division  {Katt^-kata)  and 
the  Lawsuit  Division  (Knji'kata),  circumstances  having 
led  to  a  partition  of  functions  similar  to  that  which  occurred 
in  the  English  Exchequer.  The  Temple  Magistrates 
were  usually  four  in  number:  but  it  is  not'  unlikely 
that  a  similar  division  existed.  Still  there  is  one  case  in 
which  all  four  took  part  in  the  decision.  The  presiding 
Magistrate  for  the  month  in  each  Department  was  the 
one  who  attended  the  Chamber.  Among  the  three,  the 
Temple  Magistrate  always  took  precedence,  and  at  the 
'"attendance'*  sittings  he  presided.  The  order  of  promotion, 
too,  was  always  (it  seems)  from  the  Finance  to  the  Town' 
Magistracy  and  thence  to  the  Temple  Magistracy. 

Each  Magistrate,  of  course,  had  his  own  staff 
of  assistants,  some  few  of  whom  had  a  place  at  the 
sittings  of  the  Chamber.  But  the  Chamber  had  also  a 
special  staff  of  its  own, — 2  directors  {kumi'ffmhira),  20 
clerks  {tomeyaku),  and  subordinate  assistants.  At  a  session 
of  the  Chamber,  therefore,  there  were  a  considerable 
number  of  officials  in  attendance.  The  arrangement  of  the 
Court  room  was  as  follows:^ — 

1.  This  plan  and  the  following  description  are   adapted  from 
Hr.  BadorfTs  essay,  "  ReelUtpflege  unier  den  Tokugawa.'* 


INTB0I>C0n01l :   ADMOIISTRATION   of  JU8TI0B. 


89 


9 

8 

sx. 

(•6 

6 
.6 

1 

7   9  V' 

A. 

« 

1 

A. 

9 

8      6    6    6 

6 

c^ 

• 

p 

• 

8 

1 

7 

fi 

10 

7 
7 

fd 

/ 

O 

1 

4* 

8 

a 

8 

& 

ii 

i 

8 

8 

a 

8 

o* 

t 

.8 

a 

8 

c» 

«a 

1 

1 

K 


90  PBIVATB   ULW   IN   OLD   JAPAN: 

The  Court-room  was  divided  by  sliding-doors  (e)  into 
two  parts,  (A)  the  zashiki  (chamber)  or  Mslii-no-ina  (lineage- 
room),  and  the  ordinary  portion,  which  was  again  divided  into 
(B)  the  shirahe-seki  (trial-room)  and(C)  the  9hirasu  (vestibule, 
white-sanded  place) ;  though  the  latter  term  was  sometimes 
applied  to  the  whole.  The  shiraati  proper  was  about  24 
feet  wide,  the  walls  being  plastered  with  line  pebbles,  after 
the  style  of  a  vestibule ;  and  at  the  entrance  (r/)  were  ( 1)  two 
vestibule-guards  {shirasu-ban).  The  trial-room  (B)  began 
at  a  level  some  foot  and  a  half  higher  than  the  vestibule. 
It  was  in  three  platforms,  each  8^  feet  wide,  and  each  a 
few  inches  higher  than  the  one  before  it.  The  first  was  (c) 
the  shita-i/m  (lower  platform),  the  next  (b)  the  tnca-yen 
(upper-platform),  and  the  last  (a),  next  to  the  nume,  or  sill 
(f),  separating  it  from  the  space  where  the  judges  sat> 
the  (2)  nume-snto  (outside  the  sill).  Out  in  the  vestiblue 
sat  the  parties  when  of  common  birth, — farmers  and  towns- 
people. On  the  first  and  second  platforms  sat  the  go-kenin 
or  lower  samurai,  according  as  their  office  was  for  life 
only  or  was  inheritable;  on  the  third,  the  omeiniye-jo  or 
lower  hatamoto.  This  rule  obtained  also  when  these  persons 
appeared  as  witnesses  or  otherwise.  Where  higher  nobles 
were   involved,  the  trial  was  conducted  in  the  aeshi-no-nia. 

On  either  side  of  the  party  (2)  sat  a  hyojosJui-ban  (8) 
(Chamber-guard),  holding  the  former's  sleeve.  ^  On  the  left 
sat  one  or  more  yorild  and  doshin  (4)  from  the  Town  Magis- 
trate's office.  In  the  farthermost  part  of  the  chamber  were 
ranged  (5)  the  Three  Magistrates  (Sambuffifo),  with  a  director 
(6)  and  some  clerks  (7)  at  their  left,  and  a  Chief  Censor  (8) 
{O'VieUuhe),  with  his  subordinates  (9),  (10)  {meUuke  and 
kachi'met$uke)f  on  their  right.  There  were  no  counsel 
for  the  parties;  but  there  were  sashizoye-nin  (vouchers, 
lit.,  accompanying-persons),  usually  officers  of  the  viUage 
or  ward,   who  were  required  to  accompany  commoners  to 


I.  Presumably  in  criminal  cases  only. 
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Conrt,  and  these,  though  their  prime  fonction  was  to 
certify  to  the  parties'  character  and  to  testify,  no  doubt 
acted  as  advisers  to  the  parties;  for  they  were  familiar 
with  litigation  and  would  naturally  uphold  their  companions. 
Moreover  the  system  of  sending  representatives  (f/ai),  as 
many  indications  show,  came  to  be  employed  for  the 
purpose  of  having  one's  claim  or  plea  presented  in  a  forcible 
and  convenient  shape  by  some  capable  person.  On  the 
whole  these  two  expedients  seem  to  have  protected  the 
parties*  interests  fairly  well. 

The  sMhi-no-ma  was  used  by  the  Councillor  of  State 
whose  turn  it  was  to  attend  the  formal  sessions  of  the 
Chamber  of  Decisions.  The  paper  sliding-doors  between 
that  room  and  the  trial-room  made  it  possible  for  him 
to  enter,  unheard  and  unobserved,  at  any  time  of  the  day, 
and  listen  to  the  proceedings, — an  expedient  characteristic 
of  the  Tokugawa  administrative  system.  This  room  was 
also  used,  as  has  been  said,  for  trials  involving  higher 
nobles,  and  ux  such  a  case  screens  (d)  were  so  arranged  as 
to  allow  the  Councillor,  as  before,  to  enter  and  listen 
unobserved. 

These  distinctions  of  rank,  it  may  be  noted,  had 
their  effect  also  on  the  methods  of  imprisonment  for 
crime  and  detention  during  trial.  Commoners  went 
usually  in  the  former  case,  to  the  roya  or  common  jail; 
the  lower  namurai  to  the  tamnrai  prison  (agariya) ;  while  the 
higher  nobles  were  committed  for  safe-keeping  to  the  house  of 
some  other  noble.  This  was  done,  for  instance,  to  the  famous 
band  of  the  Forty-seven  Benin,  after  they  had  avenged  their 
lord  and  while  they  awaited  hara-kiri.  As  a  rule  neither 
parties  nor  witnesses  were  imprisoned  pending  a  civil  trial. 
The  expedient  of  committing  to  the  house  of  another,  and 
making  the  latter  responsible,  was  regularly  employed,  and 
answered  for  all  purposes  to  our  bail  system ;  indeed  for  the 
poorer  classes,  who  formed  the  migority  of  the  litigants  and 
could  not  have  furnished  money,  greater  justice  undoubtedly 
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was  attained  under  this  system  than  under  the  English  one 
of  the  same  period.  The  detained  person  was  supposed  to 
remun  always  in  the  house  of  the  yado  or  bail-man ;  but  the 
latter  might  take  the  responsibility  of  letting  him  go  about. 
The  yado  was  entitled  to  a  charge  for  food ;  ^  and  this  went 
into  the  costs  ot  suit. 

A  final  word  as  to  the  hours  of  €k>urt  and  the  judges 
themselves.  The  ''private  sessions**  {uelU-yot'tai)'^  of  each 
Magistracy  (which  seem  to  have  been  formal  meetings 
of  the  presiding  magistrate  and  his  chief  derks), 
opened  at  10  o*clock  in  the  morning.  In  the  Chamber 
-of  Decisions  the  ''formal**  sessions  opened  at  6  o'clock. 
The  officials,  however,  were  required  to  come  before 
that  hour, — ^the  magistrates  at  4,  the  Councillor  at  5 
(though  there  was  much  license  here),  and  the  others 
At  the  same  hour.  On  other  days  the  session  opened  at 
10 ;   but  the  magistrates  came   at  7,  and  the  others  at  8. 

Why  these  extraordinarily  early  hours  came  to  be 
chosen  does  not  appear.  They  may  be  partly  accounted 
for  by  the  general  indifference  to  time  which  one  notices 
in  Japan.  There  seems  to  be  no  objection  to  any  hour, 
however  early  or  however  late,  if  circumstances  render 
it  worth  while  to  choose  it.  But  it  is  not  to  be  supposed 
that  these  hours  were  strictly  observed.  Even  to-day 
the  Supreme  Court  usually  opens  an  hour  or  more  after 
the  appointed  time;  and  probably  the  hours  of  the 
Tokugawa  Chamber  were  so  fixed  in  order  to  make  due 
allowance  for  a  customary  delay  in  opening. 

The  judges  were  required  to  be  appointed  from  the 
higher  classes  of  namurai^ — the  Temple  Magistrate  from  the 

1.  Not  for  lodging,  it  seems,  for  this,  like  oar  jary-seryioe,  was  a 
part  of  his  political  duty;  bat  the  food-obarge  was  no  doubt  made  ample 
enongh  to  cover  all  expenses.  2.  These  were  held  three  times  a 
month;  the  most  trustworthy  dates  are  the  9th,  18th,  and  37tb. 
Summary  trials  (te-kagiri,  oif-hand)  of  uiiuor  caves  were  apparently 
disposed  of  daily  by  his  clerks  or  by  himself. 
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"loyal"  daimyo  (10,000  koku  or  more),  the  Town  and 
Finance  Magistrates  from  the  npper  liatamoto  (8,000  to 
1,000  kokvC),  Bat  this  did  not  prevent  the  easy  elevatioD 
of  men  of  talent,  for  promotion  to  such  an  office  conld 
be  accompanied  by  investment  with  a  fief  of  the  grade 
required  to  make  the  appointee  eligible.  Moreover,  these 
offices  seem  never  to  have  become  hereditary  to  any  extent, 
as  so  many  offices  became  in  the  times  of  peace  which 
the  Tokngawa  family  procured  for  Japan.  Farther  than 
this,  the  appointments  were  (at  any  rate  to  a  great  extent)  made 
by  the  promotion  of  those  who  had  shown  talent,  rather  than 
by  mere  favor.  From  acting  well  as  dai/cwarif  a  man 
might  come  to  a  Magistracy.  From  Osaka  he  might  look 
for  promotion  to  Yedo;  and  the  line  of  promotion  from 
Finance  to  Town  Magistrate  and  from  Town  to  Temple 
Magistrate  can  often  be  traced.  When  a  good  judge  was 
found,  he  was  kept  in  office  as  long  as  his  ambition 
would  consent ;  for  the  next  step  to  the  Magistracies  was 
tho  Council  of  State.  The  famous  Oka,  Lord  of  Echizen, 
was  fifteen  years  Town  Magistrate  of  Yedo  and  then 
twenty  years  Temple  Magistrate.  This,  to  be  sure,  was 
under  Yoshimune,  the  only  Tokugawa  Shogun  after 
lyemitsu  (8rd  Shogun)  who  showed  ability  to  direct  the 
Government  personally.  But  other  instances  occur  in 
which  magistrates  held  office  for  equally  long  periods.^ 
Towards  the  end  of  the  Shoganate,  when  the  very  founda- 
tions of  government  were  trembling,  public  office  became 
a  difficult  and  hazardous  occupation ;  for  successful  admini- 
stration was  almost  impossible  and  failures  cost  the 
loss  of  office  and  perhaps,  also,  of  honor  and  therefore  of  life. 
Thus  we  find  in  those  closing  years  a  constant  change  in  the 
magistracies ;  and  the  incumbents  are  often  upstarts  of  low 
d^ee,  brought  into  prominence  only  by  the  refusal  or 
failure  of  their  superiors  to  accomplish  ^impossibilities.     The 

1.  A  list  of  Magistrates  is  given  in  the  Appendix. 
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development  of  the  Tokugawa  legal  Bysiem  culminates  with 
the  Kayei  period  (1848 — 1854),  just  before  the  arrival  oi 
Conmiodore  Perry.  Thenceforward,  for  twenty  years,  the 
whole  system  of  government  was  in  an  nnnatoral  ferment, 
and  at  the  end  of  that  time  came  the  final  dissolution. 

The  other  subject  intimately  connected  in  many  res- 
pects with  local  administration  is  that  of 

6.  Taxation, 

Taking  as  a  whole  the  system  of  taxation  during 
the  last  century,  the  taxes  may  be  grouped  into 
three  general  classes, — taxes  in  kind,  labor-services,  and 
money  payments.  Historically  the  grouping  should  include 
the  first  two  classes  only;  for  the  money  payments  all 
appear  in  the  beginning  as  commutations  of  the  labor 
services  and  the  payments  in  kind.  Moreover  the  proportion 
collected  in  one  form  or  another  differed  greatly  according 
to  the  character  of  the  community  (rural  or  burghal), 
according  to  the  policy  of  the  fief,  and  according  to  the 
purpose  of  the  expenses  (local  or  feudal).  Still  the 
above  division  is  a  convenient  one,  and  may  be  taken  for 
purposes  of  description  as  the  normal  one. 

Distinguishing  the  rural  from  the  burghal  system, 
we  find  in  the  former  a  nengu^  or  tax  in  kind,  reserved 
usually  for  rice-land  only ;  various  yaku  or  labor  services, 
applicable  for  local  purposes  as  well  as  for  public 
undertakings  connected  with  agriculture  and  for  private 
needs  of  the  feudal  lord ;  and  money  payments  (under 
various  names)  made  to  the  lord  in  the  shape  of  taxes  on 
upland,  forests,  iudustries,  markets,  etc,  and  to  local 
communities  in  the  shape  of  assessments  for  local  expenses* 
In  towns  the  tax  in  kind  almost  entirely  disappears  and 
is  replaced  by  a  direct  land-tax  payable  in  money.  The 
yaka  dwindle  to  a  few  services  due  from  artisans  or 
disappear  altogether,  and  are  replaced  by  the  above  land- 


INTBODUCnON :    TAXATION.  95 

tax  payable  in  money.  The  ordinary  money-taxes  on  special 
indostries  and  privileges  remain  and  are  increased.  Further- 
more, the  taxes  going  to  the  feudal  lord  (including  the  Toku- 
gawa  Government,  which  in  its  taxation  prerogatives  was  no 
more  than  a  fief  of  extraordinary  size)  were  in  the  large 
towns  (having  Magistrates)  comparatively  small.  The  local 
expenses  of  the  town  are  the  chief  object  of  taxation,  and 
the  feudal  lord  gets  annually  a  *' thank-money "  payment 
only  (a  gift  which  had  become  in  effect  a  tax),  with  a  few 
oilier  prescriptive  dues, — a  fact  which  indicates  very 
strongly  the  existence  of  a  certain  burghal  independence 
approaching  to  that  of  medieval  European  towns.^  It  will 
be  convenient  to  take  first  the  burghal  taxation. 

The  chief  tax  of  Osaka  was  the  money  pa}anent  made 
to  cover  the  expenses  of  city  administration.  These  expenses 
were  divided  into  two  classes, — city  expenses  and  ward 
expenses.  The  former  included  wages  of  laborers  on  public 
works,  wages  of  regular  firemen,  travelliug  expenses  of  city 
officers  on  public  business,  repairs  of  dikes,  etc.,  together 
with  certain  local  expenses  of  the  rural  suburbs  under 
the  control  of  the  magistrate.  The  total  amount  of 
these  expenses  for  the  year  was  reckoned  by  the  Town 
Magistrate  and  sent  to  the  Chief  Elders.  The  latter  appor- 
tioned the  assessment  among  the  three  districts  and  then 
among  the  wards  of  each  district.  Each  ward  was  then 
responsible  for  the  assessed  amount  and  the  Elder  saw  that 
it  was  collected  and  forwarded  to  the  magistrate.  The 
assessment  of  individual  amounts  differed  according  to  the 
nature  of  the  land.  In  the  wards  or  merchants*  districts 
the  unit  was  a  house  having  a  frontage  of  6  ken  and  a  depth 


1.  No  direct  proofs  of  this  appear  outside  of  Osaka,  and  Japanese 
writers  have  never  taken  np  the  subject  in  tbis  aspect.  It  is  perhaps 
tignificaot  that  the  doonment  in  Osaka  oorrespondiug  to  the  kumU 
eko  (the  book  of  regulations  which  villagers  wei-e  required  to  give 
obedienoe  to)  was  termed  jo-yakn  (oontraot). 
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of  10  ken  (86  X  60).  In  the  beginning  a  single  house  had 
been  the  unity  and  the  subsequent  inequality  of  size,  as  the 
city  grew,  led  to  the  more  careful  determination  of  the  unit. 
The  owner  of  the  house  always  paid  the  tax.  It  would  be 
seem  that  the  house-owner  and  land-owner  were  usually 
coincident ;  but,  however  that  may  have  been,  the  house- 
o^fner  ui  Osaka  was  always  the  more  important  and 
figured  as  the  tax-payer.  The  total  number  of  these  unita 
of  taxation  (yaku)  about  1770  was  some  21,000, — ^in  the 
North  district  8,600,  in  the  South  district  9,000,  in  the 
Temma  district  8,700.  Out  of  this  amount  1,800  units  were 
exempted  from  taxation, — ^the  ward-assembly  office,  the 
chief  elders'  houses,  firemen's  watch-houses,  a  few 
nobles'  mansions,  etc.  The  rural  districts  included 
in  the  Osaka  burghal  limits  were  of  course  assessed,  like 
aU  cultivated  land,  according  to  the  number  of  koku  of 
rice  produced;  and  the  total  amount  apportioned  to  such  a 
district  was  paid  by  each  owner  according  to  his  assessment. 
The  total  cultivated  land  had  an  assessed  value  of  some 
10,000  kokuA 

Besides  these  general  city  expenses  there  were  two 
special  classes  of  expenses  which  for  historical  reasons  had 
come  to  be  paid  in  a  different  way.  The  cleaning  of  the 
channels  of  the  Yodo  river,  the  smaller  rivers,  and  the 
innumerable  canals — ^the  life-blood  of  Osaka's  immense 
commerce — was  done  by  the  Magistrate's  Office,  and  the 
expense  was  met  by  "thank-money"  (inyoga-kin)  offered 
annaally  by  the  people.  The  landed  property  of  the  three 
districts  was  for  this  purpose  assessed  at  its  money  value, 
and  the  tax  was  about  two  ten-thousandths  of  this.  The  total 
valuation  was  some  815,900  hican  (thousand)  of  silver 
vwmme  or  about  5,000,000  ryo;  the  tax  produced  about 


1.  How  the  tax  was  eqaalized  where  both  kinds  of  land  lay  in 
the  same  ward  does  not  appear.  2.  A  valuation  90  yems  later  is  less 
than  half  as  high,  but  coinage  ohanges  account  for  the  depredatiOD* 
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1,000  ryo.  Of  the  500  bridges  which  Bpanned  the  intricate 
canals  and  the  rivers,  the  eleven  largest  were  maintained 
from  the  proceeds  of  a  tax  on  inns  and  tea-houses.  900  inns 
and  8,000  iea-hoofies  paid  a  monthly  tax  of  20,000  mommef 
of  which  one-quarter  went  to  pay  the  actual  expenses  of 
maintenance  and  the  rest  was  kept  in  the  city  treasury. 

The  regular  expenses  of  each  ward  included  the 
repairs  of  roads,  the  maintenance  of  ordinary  bridges^ 
certain  perquisites  of  the  elder,  the  salaries  of  other 
ward-officials,  the  expenses  of  the  assemblies  of 
wardsmen,  and  a  few  others.  The  budget  was  made 
out  monthly  and  approved  at  a  meeting  of  householders 
held  on  the  26th  of  the  month  at  the  assembly  office, 
and  every  householder  was  required  to  attend.  A  feast 
was  forbidden,  except  at  the  last  meeting  of  the  year.  The 
assessment  of  taxes  was  made  by  the  ward  officers.  The 
r^[ular  expenses  above  mentioned  were  apparently  assessed 
according  to  the  units  of  taxation  (i^aku)  already  described. 
But  besides  these  regular  expenses  there  were  a  number 
of  incidental  burdens  which  were  assessed  in  a  peculiar 
fiuhion.  I  give  the  arrangement  provided  for  in  the  Osaka 
Sanga-jo-go-JiaUo  (the  regulations  agreed  upon  by  the 
Osaka  townsmen) : 

a.  Where  a  stranger  fjEdls  sick  or  is  detained  on  a 
criminal  charge  and  is  bailed  to  the  keeping  of  a  wardsman, 
I  the  wages  of  the  watch  and  other  expenses  are  to    be 

divided  thus: 

From  the  house-owner.  ^ ^,  in  money ; 

From  the  other    wardsmen 3|^,   in  money 

assessed  per  man. 
If  the  person  in  question  is  a  wardsman,  not  a  stranger : 

From  the  five-men-company  ^  ^,  in  money, 

assessed  per  man ; 


1.  Piesumably  of  the  hoiue  where  he  is  bailed.    2.  Preaomably 
the  one  to  which  the  house  belongs  where  he  ia  bailed. 
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From  the  other  wardsmen, ^,  in  moneji 

assessed  per  man.  ^ 

b.  Where  an  abandoned  child  is  fomid,  the  finder 
and  his  company  are  to  have  it  pat  ont  in  a  family  and 
taken  care  of,  and  the  expense  is  to  be  thus  divided : 

From  his  house-owner  -f^,  in  money; 

From  his  five-men  company >  ..,....^,  ia  money 
or  labor ; 

From  the  other  wardsmen -fi^^  in  money 

or  labor. 

c.  Where  a  man  accidentally  causes  a  fire,  he  should 
pay  the  loss  (to  others)  himself ;  but  if  he  is  too  poor,  the 
expense  should  be  thus  divided : 

From  his  house-owner  -J^,  in  money; 

From  the  five-men  company 3^,  in  money 

or  labor; 

From  the  other  wardsmen ^,  in  money 

or  labor. 

d.  Where  a  stranger  is  found  dead,  the  expense  of 
burial  shall  be  thus  divided : 

From  the  house-owner  (of  the  finder)^j,  in  money; 

From  the  five-men  company ^,  in  money 

or  labor ; 

From  the  other  wardsmen <^,  in  money 

or  labor. 

e.  Where  a  man  is  involved  in  litigation  in  another 
jurisdiction,  and  the  ward-officiaJ  goes  with  him,  as  usual, 
the  man  shall  pay  his  own  expenses;  but  if  he  is  a 
renter  only  and  is  too  poor,  they  shall  be  thus  divided : 

From  his  house-owner ^,  in  money; 

From  the  five-men  company J^^  in  money 

or  labor ; 

1.  All  the  money  expenses  in  the  saoeeeding  rules  are  apportioned 
in  the  same  way.  In  saoh  a  case  aoconnt  was  always  taken  of 
the  hungen,  or  station  in  life,  of  the  person  assessed.  2.  Excepting 
the  first  payor,  if  he  was  in  the  company. 
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From  the  other  wardsman ^,  in  money 

or  labor. 

If  he  is  a  hoose-owner,  and  too  poor  to  pay: 

From  the  five-men  company ^; 

From  the  other  wardamen    ^." 

Thus  it  wiD  be  seen  that  the  bnrden  was  thrown  as  far 
as  possible  upon  the  honse-owners.  The  term  **  wardsman  " 
(chomn)  is  constantly  nsed  in  antithesis  to  "  honse-renter  " 
{ihakka'nin)t  and  clearly  meant  a  hoose-owner.  Each 
honse-owner,  moreover,  who  owned  another  house  in  another 
ward  was  obliged  to  appoint  an  agent  (iyetnori,  house- 
goardian)  to  represent  him  there,^-one  iyemori  for  every  two 
honses  in  each  ward.  Thns  there  was  in  that  ward  a  re- 
sponsible person  to  perform  the  duties  incident  to  house- 
ownership  in  that  ward.  The  five-men  companies  were  made 
np  of  adjacent  families  without  regard  to  the  ownership  of 
the  honses.  Thus,  in  the  above  examples,  the  expense 
usually  fell  in  part  on  the  house-owner  whose  tenant  the 
finder,  etc.,  was  (on  the  finder,  etc.,  himself,  if  he  was  a 
house-owner  and  thus  had  already  paid),  and  in  part  upon 
the  other  wardsmen,  that  is,  house-owners,  excluding  the  one 
who  was  already  liable ;  while  in  all  cases  an  iyemori  in  that 
ward  was  regarded  as  a  house-owner  for  the  purposes  of 
that  ward's  taxes,  and  his  disbursements  were  charged  to  his 
principal  at  the  time  of  rendering  accounts  for  rents 
collected. 

The  settlement  of  these  expenses  and  their  assessment 
were  included  in  the  monthly  accounting  made  by  the  ward 
officials,  and  the  amount  thus  due  firom  the  wardsmen  made 
a  part  of  the  monthly  sums  collectible.  The  officers  sent 
around  a  ticket  showing  the  amount  due  from  each  one,  and 
(it  seems)  payment  was  required  to  be  made  by  the  second 
day  of  the  ensuing  month. 

Under  the  bead  of  local  taxes  must  be  mentioned  two 
other  burdens, — the  fee  for  transfers  of  realty,  and  the 
fire-service  of  the  wardsmen.     The  latter  was  required  of 
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overy  resident  of  the  ward.  There  were,  of  eonrse,  regular 
firemen  with  fire-stations  and  watch-towers.  But  besides 
this  each  person  was  required  to  take  his  torn  in  rounding  the 
ward  (or  a  portion  of  it)  at  night,  clicking  the  cherry-blocks 
{Ju/o$higt)j  so  fiuniliar  a  featnre  of  Japanese  life,  and  keeping 
watch  against  the  breaking  out  of  fires.  But  it  is  not  to  be 
doubted  that  the  well-to-do  wardsmen,  when  their  turns 
came,  hired  substitutes  for  this  service.  The  fee  for 
registration  of  sales  of  realty  was  known  ordinarily  as  cho- 
kiri-kin  (fee  for  change  of  entiy),  but  as  a  source  of  revenue 
the  term  buicM-kin  (percentage- money)  was  more  familiar. 
It  was  at  first  ^,  afterwards  ^  of  the  purchase-price. 
The  earliest  plan  seems  to  have  been  to  put  these  fees  iuto 
the  Magistrate's  treasury ;  then  they  were  distributed  at 
stated  periods  among  the  wardsmcu  ;  and  finally  a  fund  was 
formed  and  the  interest  was  taken  to  pay  the  ward's  taxes. 
It  remains  to  speak  of  what  was  apparently  the  only 
tax  paid  to  the  Sboganate  Government.  This  was  the  New 
Year's  offering  regularly  made  in  return  for  the  exemption 
from  the  regular  land-tax^  which  the  city  had  received  in 
1684.  Up  to  that  time  Osaka  had  been  assessed  for  this  tax 
like  any  other  district,  the  ChiefElders  being  responsible  for  its 
payment.  In  1638  the  Chief  Elders  asked  the  Yedo  Govern- 
ment for  an  exemption  from  the  tax ;  and  in  the  ensuing  year 
the  8nd  Shogun,  lyemitsu,  visited  Osaka  Castle,  summoned 
the  elders  aud  chief  elders  of  Osaka  and  the  neighboring 
city  of  Sakai,  aud  granted  them  au  exemption  from  the 
land-tax  due  the  Government.  Whether  any  promise  was 
given  in  exchange,  or  any  condition  required,  does  not 
appear.  But  thenceforward,  on  eveiy  New  Year's  Day, 
the  Chief  Elders  presented  to  the  Shogun  at  Yedo  10,000 
momine  in  silver.  This  sum  was  assessed  upon  the 
three  districts  of  Osaka  in  7  parts, — i  from  the  North, 


1.  Known  there  as  clii-ihi-gin,  an  old  term  dating  back  to  the 
12th  century  or  earlier. 
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S  from  the  Sonth,  nod  1  from  Temma.  The  ehief  eUan 
from  the  North  went  every  year ;  those  from  the  South 
and  Temma  went  only  in  alternate  years. 

We  torn  now  to  Yedo,  where  the  sjrstem  differed 
in  important  respeets  from  that  of  Osaka.  The  Yedo 
townsmen  had  never  obtained  sneh  a  measure  of  inde- 
pendence; for  their  payments  to  the  central  Q>ovemment 
included  a  number  of  yaku  or  labor  services  and  several 
money  imposts.  There  were  several  reasons  for  this. 
In  the  first  place,  Yedo  had  grown  in  comparatively 
recent  times  from  a  country  village  to  a  political  capital, 
aod  the  traditions  of  the  rural  yaku  had  not  been  thrown 
off.  Second,  the  Shogun's  palace  and  the  works  undertaken 
for  beautifying  and  protecting  the  city  kept  up  the  need 
kft  popular  services  in  the  achievement  of  these  works. 
Last  and  most  important,  the  immediate  presence  of 
the  ofSces  uf  government  and  the  relative  commercial 
weakness  of  the  city  (compored  to  Osaka)  kept  the 
townspeople  in  greater  -subjectiou  to  the  political 
authorities. 

A  survey  of  the  land-tax  budget  for  about  the  year 
1705  will  give  a  fair  idea  of  the  assessment  of  the  local  taxes. 
In  this  year  there  was  a  revision  of  the  tax-rates,  and  a  con- 
siderable reduction  was  made.  The  process  followed  was 
this.  The  total  amount  of  rents  received  (as  estimated  from 
the  land-registers,  etc.)  was  taken  as  547,000  ryo^  in  round 
numbers  (the  exact  figures  were  546,890,  for  they  always 
calculated  in  detailed  figures,  even  in  making  rough  esti- 
mates). Out  of  this  some  16,000  ryo  went  for  governmental 
purposes, — sundry  yaku^  rice  tax,  etc.  The  city  expenses 
{eho-nukC}  altogether  required  155,000  ryo.  This  left  about 
976,000  ryo.  Out  of  this  should  be  taken  70,000  f^yo,  the 
estimated  rent  for  the  houses  occupied  by  the  owners  and 
their  agents  {shikiri'Ukeoi'nin ;  probably  the  same  as  iye^ 
mori  in  Osaka).  This  left  some  806,000  as  the  net 
receipts  of  the   landlords.      The  question  was  how   this 
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oonld  be  redaced.  The  gross  rental  of  547>000  was  first 
reduced  by  y^,  giving  506,000  ryo  as  a  low  estimate  based 
on  a  5-years  average.  Then  the  16,000  ryo  of  government 
taxes  were  taken  out,  being  fixed  and  irreducible.  Then 
the  former  amounts  of  156,000  (city  expenses)  and  70,000 
(nominal  rental)  were  subtracted,  leaving  some  268,000  ryo 
as  the  net  rental  of  the  landlords.  This  was  88,000  ryo 
less  than  before.  But  tlie  above  155,000  ryo  (city  expenses) 
were  to  be  reduced  by  62,000  ryo  or  ^,  thus  reaching 
ultimately  about  98,000  ryo.  The  whole  amount  of 
155,000  ryOf  however,  was  still  to  be  collected  ;  but  out  of 
it  the  landlords  were  to  be  paid  back  for  a  while  the 
88,000  ryo  constituting  the  difference  between  their  former 
and  their  present  net  receipts ;  because  the  requirement 
of  an  immediate  lowering  of  their  rental  to  sucii  au  amount 
would  be  unjust.  The  remaining  24,000  (62,000—88,000) 
was  to  be  laid  aside  as  a  fund,  and  this  fund  would  increase 
from  time  to  time.  The  reason  given  for  this  wns  that 
the  individaal  reduction  which  this  sum  would  produce 
when  apportioned  would  be  very  small ;  while  Yedo  was  in 
great  need  of  a  large  provisiou  against  fire  and  famiue,  as 
experience  baa  taught.  Ofthe  total  amount,  62,000,  therefore, 
ultimately  ^  would  be  added  to  this  fuud,  ^  returned  to 
the  landlords,  and  -^  applied  to  local  expenses.  Provision 
was  also  made  for  the  disposition  of  any  excess  over 
estimated  receipts.  ^ 


1.  This  fund  afterwards  became  very  large.  li  was  distributed 
from  time  to  time  according  to  regular  rules  among  the  poor,  the  siok^ 
the  old,  the  sufferers  by  tempest,  fire,  earthquake,  etc.,  and  so  was 
constantly  flnctnating.  But  about  1880  it  reached  the  (in  old  Japan) 
enormous  sum  of  nearly  500,000  ryo ;  in  a  modem  American  dty 
this  would  perhaps  be  equivalent  to  $6,000,000.  The  capital  was  lent 
out  at  interest,  and  the  distribution  of  the  income  seems  to  have  been 
made  with  care  and  fidelity.  To-day  the  municipality  of  Tokyo  possess- 
es what  remains  of  it,  but  it  no  longer  does  the  good  that  it  used  to 
do.  The  place  where  this  fund  was  managed  came  to  be  called  the 
**  town-assembly  office"  (machi-kwai'Sho).    This  term  was  thus  used 
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In  the  badget  above  given  a  Bom  of  16,000  ryo  is  set 
apart  as  taxes  for  the  eentriJ  government.  These  most 
DOW  be  described.  It  will  be  noticed  that  they  were 
estimated  as  coming  out  of  the  total  rental  of  property-owners^ 
and  doubtless  they  were  collected  at  the  same  as  the  taxes  for 
local  expenses.  Bnt  while  the  city  expenses  fluctuated, 
and  on  the  whole  the  tax  collected  was  only  that  amount 
necessary  to  pay  the  expenses,  the  taxes  included  in  the 
16,000  ryo  were  regular  imposts  payable  to  the  Government 
at  a  fixed  rate,  like  other  ceutral  taxes.  The  chief  of 
them  were  the  yaku, — a  term  corresponding  to  that  used 
in  Osaka,  but  here  applied  to  Government  taxes.  They 
were  payable  iu  money,  but  tbey  were  really  the  direct 
successors  of  the  original  labor  yaku  rendered  by  all  rural 
districts  and  commuted  early  in  tbe  century  iuto  fixed 
money  payments.  For  the  pnrposes  of  yukti  the  dasses- 
of  tbe  population  may  be  regarded  as  of  four  sorts ;  firsts 
the  people  in  the  rural  suburban  districts  (wachi'nami'chijf 
who  still  paid  the  ordinary  rice-tax  (nen^u)  which  was- 
induded  in  the  above  16,000  i-yo ;  secoud,  the  temple- 
lands  {jisha-ryoj  jisha-Monzen),  which  were  exempt  firom 
Government  taxes  ;  third,  the  wards  occupied  by  merchant 
and  samurai ;  and  fourth,  the  wards  occupied  by  artisans. 
Now  tbe  first  and  second  did  not  pay  the  yaku;  the 
third  paid  so-cnlled  ki)  (public)-yaArtt ;  and  the  fourth  paid 
tbe  so-called  koku  (country,  national) -^a/ru.  First,  as  to- 
the  koyaku.  Of  course  in  the  beginning  the  tax  was  in 
the  form  of  tbe  labor  of  one  person  for  so  many  days 
per  year.  The  possession  of  a  house  of  a  certain  size 
came  to  be  the  unit  of  assessment.  Finally  in  1722  it 
was  ordered  that  all  payments  should  be  made  in  silver 


in  a  seDse  euiirely  different  from  that  at  Osaka.  Of  tbe  Osiika 
vard-aaBembly  offices  I  do  not  find  any  mention  in  Yedo ;  yet  thefe- 
niiist  have  beeu  some  way  hi  which  the  property-owners-  expressed, 
their  approval  of  tbe  ward-h6adman*s  badget. 
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«om ;  the  nnit  of  meftBnrement  {lumuit  Bmall  spaoe)  wu 
nmde  a  honse-spaoe  of  1  ten  frontage  and  20  ken  depth 
(6  X  IdO) ;  the  unit  of  asBesameut  was  a  house  of  one  of 
three  classes,  according  as  the  frontage  was  5  ken  (thai 
is,  5  of  the  koma  units),  7  ken,  or  10  ken.^  The  amount 
paid  in  each  class  was  the  same, — 80  momwe  a  year 
(reckoning  the  traditonal  service  of  15  men's  labor '  at  2 
momme  per  man) ;  but  tbe  houses  were  so  classified  that  the 
central  and  richer  districts  belonged  to  the  higher  classes 
(thus  pa3dng  a  higher  tax).  For  instance,  merchants  iu  lida 
ward,  Hongo  (tbe  main  street),  Kanda,  etc.,  were  in  the  first 
class ;  while  Asakusa,  Matsumoto  ward  in  Sbabi  district, 
and  a  few  others  were  iu  the  second  class.  Tbe  total  number 
of  wards  tbus  assessed  was  726 ;  tbe  number  of  single  labor 
services  {koyaku-fn ;  that  is,  reckoning  the  above  pa3rment 
of  80  mamine  as  answeriug  to  15  labor-services)  reached 
nearly  100,000 ;  and  the  total  amount  collected  was  from 
8,000  to  4,000  ryo.  With  this  money  the  nnmber  of  laborers 
hired  ^  for  one  day  was,  ia  1786,  some  90,000.  These 
amounts  do  not  include  the  sums  collected  from  the  eamurai 
residence-property  {Iiai-ryo,  kumi-yaxhiki)  rece>ed  by  them 
firom  the  Shogun  as  retainers.  The  assessment-classes  were 
more  favorable  in  their  cases, — the  frontages  being  fixed  at 
10,  15,  and  20  ken  for  the  three  degrees.^  The  total  labor- 
services  collected  from  them  appear  to  have  been  about 
86,000. 

The  yaku  levied  on  the  artisans*  wards  were  known  as 
koku-yaku.  These  also  were  imposed  on  the  land-owners 
and  house-owners  among  the  craft,  who  presumably  were 


1.  The  majority  of  houses  were  of  less  than  this  fiontsge  hi  the 
oommoners*  wards;  in  sneh  oases  the  yakn  was  divided  into 
fraottons.  2.  This  is  tbe  phrase  ased ;  bat  it  meant  originally  one  man*s 
labor  for  15  days  in  the  year.  8.  They  were  hired  at  the  oAeial 
day -laborers*  bureau  or  market  (hiyatoi-ta),  4.  Bat  the  ordinary 
samttnat'f  yoMhikl  woald  be  larger  than  that  of  the  merchant. 
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the  master-workmen.  They  were  collected  tuBually  through 
the  ehiefii  {toryo)  of  the  guild,  hut  sometimes  through  the 
Govemmeut  contractors  and  sometimes  directly.  I  give  the 
names  of  the  wards  in  full  in  the  followiug  list,  hecause  they 
show  how  stahle  were  the  associations  of  occupation  and 
locality,  and  because  those  who  know  modem  Tokyo 
maybe  interested  in  tracing  the  traditional  character  of 
the  various  wards : 

Trade.  Numbei'  of  MenA  Ward. 


Indigo-dyers 


Timber-workers 

1,717 

Iron-workers 

Masons 

866 

Sawyers 

285 

Mat-workers 

487 

Moulders 

Tub-makers 

970 

Wooden-ware  makers 

Boatmen 

Pack-horse    and    post- 
horse  owners 


Eanda  district,  Dyers' 
ward ;  South,  West  and 
North  Dyers'  wards.^ 

Old  and  South  Carpenters* 
wards ;'  Maiu  and  Gross 
Carpenters'  wnrds.^ 

Eanda  district,  Smiths* 
ward  ;^  South  and  Saku- 
rada  Smiths'  wards. 

White-Plaster  ward.^ 

Chief  Sawyers'  ward.*^ 

Kettle  and  Cross  ward.7 

Tub  ward.® 

Cypress-goods  ward.® 

Old  and  New  Net  ward,io 
Azabu  district,  New  Net 
ward,  Surf  ward. 11 

Great  South,  Yotsuya,  and 
Akasaka  Relay  wards^^ ; 


1.  Minami,  etc.,  Konya-cho.  2.  Moto  and  Minami  Daiku-eho, 
8.  Tate  and  Yoko  Daiku-eho.  4.  Kaji-eko.  5.  Shirakabecho.  6.  O- 
nokoffiri'Cho,  7.  Ndbe-  and  Yoko-eho.  8.  Oke-cho,  9.  Hi-mono  clio, 
10.  Koami-cho,  Shin-anU-eho.  11.  Nami  {wti,ye)-thiro  (whiteness) -cAo. 
12.  P'^'ma-cfto. 
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Trade^  Numhet'  of  Men.  Ward. 

Tide  ward.  - 

Gun  makers  Gon  ward.  > 

Lacqaerers  115         South  Scabbard  ward.^ 

In  many  of  these  oases  the  payment  per  man  was  about 
2  momme.  In  most  of  them  there  was  a  counter-payment  of 
rice»  etc.,  by  the  Government,  corresponding  to  the  food 
which  under  the  old  system  of  labor-services  was  supplied  to 
the  laborers.  Tbe  above  list  is  not  exhaustive,  but  the  other 
payments  (such  as  that  for  dredging  the  canals),  though 
they  were  required  from  special  wards,  were  not  associated 
with  special  trades.  A  number  of  yahi  lingered  in  their 
original  form,  either  as  labor-services  or  as  supplies  of 
material.  Such,  for  example,  wns  tlie  supply  of  timber  for 
the  sca£fulding  when  a  criminal  was  executed.  There  were 
also  a  few  yaku  which  were  collected,  not  from  tlie  property 
owners,  but  from  individunl  workers  without  regard  to  their 
possession  of  property.  The  indigo-dyers,  smiths,  picture- 
framers,  tool-sharpeners,  barbers,  and  a  few  others  paid  a  tax 
of  this  sort  though  the  chiefs  of  the  guilds.  Finally,  day- 
laborers  paid  80  man  (less  than  ^hrs  ^^  ^  ^U^)  ^  month  to 
the  day-laborers*  bureau.  ^ 

There  was  also  a  ship -tax, — kawafane  iiengu  and 
yakU'Sen,  The  number  of  freight-boats,  large  and  small, 
in  and  about  Yedo  was  about  1,500,  in  the  middle  of  the 
18th  century :  the  total  number  entering  the  port  from 
without,  21,000.  From  these  some  4,000  ryo  (as  fixed  in 
later  times)  wns  collected.  There  were  also  money-taxes 
on  pawn-shops,  oilmakers,  drug-sellers,  warehouses, 
barbers,  and  a  few  others.  But  the  term  here  applied  was 
usually  w yoga-kin,  "  thauk-money,**  ^ 

1.  Navii-thiwO'Cho.  2.  Teppo-cJio,  3.  Minami-gaya-cho  ;  because 
sword-Bcabbards  were  lacquered.  4.  Of  coarse  these  taxes  not 
imposed  on  |):opeL'tj-owner8  were  not  iDclnded  in  the  budget 
originally  mentioned.  5.  The  huichi-kin,  or  fee  for  land-transfers, 
was  as  in  Osaka  an  asset  for  local  purposes.    The  fee  proper  was  8 
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In  the  eity  of  Sendai  we  find  a  system  differing  not 
essentially  from  that  of  Yedo»  thoogh  much  simpler 
m  scope.  The  office  expenses  of  the  kendan  and  kimoiri 
and  the  fire-watch  expenses  were  assessed  hy  the  kendan^ 
kimairij  ward-elder,  and  head  compauy-chief  for  the  ward 
to  which  they  belonged;  and  tbe  burden  fell  upon  the 
hoase*owners  of  the  ward.  Bepairs  of  roads,  however, 
were  paid  for  by  the  abutters  ;  repairs  of  bridges  by  the 
fisndal  lord.  Certain  wards  were  regularly  liable  for 
official  post-horse  service,  and  others  for  casual  service. 
The  process  of  commuting  this  into  money  payment 
had  begun,  and  the  business  was  in  reality  done 
by  contractors;  these  furnished  the  horses,  and 
the  amount  was  then  apportioned  among  the  wards- 
men.  This  process  had  not,  however,  gone  as  far  as 
it  had  in  Yedo,  where  the  wardsmen  had  purchased 
certainty  of  taxation  by  promising  fixed  pa3rment8.  But 
Sendai  had  achieved  considerable  independence,  for  there 
appear  to  have  been  no  other  payments  due  to  the  feudal 
lord. 

In  Nagasaki  the  taxes  feU  as  *a  rule  upon  proprietors 
only.  ThejiflrAi-i/tft  or  laud-tax  was  assessed  according  to 
the  size  of  the  houses,  the  unit  being  an  area  of  1  ksn 
(6  feet)  firontage  and  16  ken  depth.  This  tax,  it  seems, 
went  to  the  Emperor.  There  were  also  a  hasshafm-gin, 
paid  on  the  1st  of  the  8th  mouth, — in  form  a  present  to 
the  Magistrates,  but  in  the  reality  a  tax  on  tbe  house- 
proprietors.  This,  however,  was  supposed  to  be  recouped 
by  the  dividends  which  the  householders  received  from  the 
hana-gin  (flower-money),  a  percentage  taken  from  the 
selling-price  of  the  goods  sold  in  Nagasaki  by  the  licensed 

per  eent  on  tbe  porchase-money ;  but  extra  presents  to  all  con- 
oemed  (in  old  times  a  gift  to  every  boase-holder  of  tbe  ward)  eat 
op  a  great  deal  more.  For  the  registration  of  successioDB  or 
transfers  between  relatives  tbe  fee  was  reduced  one- half  or 
one-third. 
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foreigners.  After  official  fees  were  snbtraeted  from  this 
hana-gin^  it  was  sent  to  the  different  wards  in  shares  ;  and 
when  the  ward*s  expenses  for  repair,  watches,  etc.,  had 
been  taken  oat,  the  remaiuder  was  divided  among  the  ias- 
payers, — a  dividend  occurring  perhaps  four  times  in  a  year. 

We  torn  now  to  the  rural  taxation.  The  differences 
between  the  policies  of  different  fiefs  affect  especially  the 
methods  of  raral  taxation,  because  the  largest  towns,  such 
as  Osaka,  Nagasaki,  Sakai,  etc.,  were  all  under  Tokugawa 
Magistrates,  and  there  was  a  greater  approach  to  similarity. 
It  is  difficult  to  infer  from  the  conditions  of  one  r^on  to 
those  of  another.  But  there  were  certain  geueral  features 
noticeable  everywhere,  and  we  shall  be  able  at  least  to 
get  some  notion  of  the  methods  followed  iu  the  r^ons 
with  which  tbe  ensuing  Parts  are  concerned.  And  first  of 
local  taxes. 

Iu  the  Tokugawa  dominions  the  local  expenses  were 
of  three  dasses, — ^the  maintenance  of  the  headman's  offi!ce 
(fees,  pens,  ink,  paper,  etc.),  the  travelling  expenses  of 
tbe  officials  when  leaving  the  village  on  business,  and  the 
sundry  construction  and  repair  expenses  connected  with  the 
village  agriculture.  The  method  of  determining  what  items 
of  the  latter  sort  of  expense  should  fall  upon  the  village  and 
what  upon  the  feudal  lords  was  different  in  different  regions ; 
the  general  rale  was  that  the  minor  works  should  fall  to  the 
village's  share ;  but  in  many  cases  specified  classes  of 
aqueducts,  roads,  bridges,  etc.,  were  maintained  by  each 
party.  In  Sendai  there  were  two  local  districts  and 
two  budgets.  The  expenses  chargeable  to  the  district 
governed  by  a  chief  headman  (o-kinwiH)  were  the  salaries 
<of  the  O'kimoiri  and  his  assistants,  the  paper,  pens,  etc. 
of  the  office,  the  repair  of  the  district  storehouses  for 
rice,  and  of  the  o-kimoirCs  and  daikt€an*s  offices,  and  the 
wages  of  the  store-house  laborers.  In  the  district  of  a 
kiinoin  the  expenses  were  the  salaries  of  the  kimoiH  and 
his   assistants,  and  of    the    k^ndartf  if  any,  the  expenses 
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of  the  offices,  the  wages  of  tbe  aqueduet-keepers  and 
fhe  riee-storehonse  laborers,  and  the  cost  of  the  post- 
hoases. 

In  the  Q'okngawa  dominions  the  whole  aecoaiit  was 
kept  by  the  headman  and  company-chiefs  in  a  regular 
accomit*book,  two  copies  being  made,  one  to  be  deposited 
nltimately  with  the  daikwanf  tbe  other  to  be  kept  by  the 
headman.  Small  expenses  were  paid  by  the  officials  from 
their  own  pockets ;  larger  snms  were  collected  fi-om  time  to 
time  by  calling  the  people  together  and  assessing  them  for 
tbe  required  amount;  and  such  sums,  it  would  seem,  did  not 
go  into  the  account-book.  Twice  a  year,  in  the  7tb  and 
12th  month,  it  is  said,  the  accounts  were  made  up  and  the 
dues  assessed;  but  this  rule  does  not  seem  to  have 
been  generally  observed.  The  farmers*  representatives 
{hyakusJiO'dai)  were  always  present  when  the  accounts 
were  made  up,  and  took  care  that  the  assessment  was 
properly  made.  The  assessed  production  of  each  one's 
land  was  the  basis  of  the  assessment.  Then  the  people 
were  summoned  and  tbeir  approval  asked.  The  seal  of 
every  farmer  in  the  village  was  required  to  be  placed 
on  the  document  when  approved.  lu  Sendai  the  system 
was  not  essentially  different,  except  in  the  mode  of 
assessment.  In  tbe  o-kimoiri'i  district,  one  half  the  whole 
amount  was  levied  on  tbe  agricultural  land  and  oue-half 
on  the  houses.  In  the  kimoiri's  district  the  expense  of 
the  family-registration  was  assessed  according  to  the 
number  of  '<  persons ", — ^that  is,  presumably,  of  beads 
of  families;  that  relating  to  repairs  of  aqueducts,  etc., 
according  to  the  assessed  value  of  agricultural  land ;  and 
that  relating  to  salaries,  etc.,  according  to  the  total 
assessed  value  of  each  one's  realty,  houses  and  land 
indaded. 

An  abridgment  of  the  account  sheet  of  a  village  in  Eai 
ikiffii  for  the  year  1847  will  perhaps  give  a  clearer  idea  of 
the  ordinary  village  tax-expenses  : 
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hu,      rin, 
9        1 
2ud  month 

2        6 
8rd  month 


8 

4th  month 

7        9 
6th  month 


"  Eayei,  I  (Ape),  4th  month. 

Book  of  Sundry  Expenses  of  tbe  Village   and 

Laborers*   Hire  for  the  year  of  the  €h>at,  Eoma* 

korif  Gokaraki:gi  viUage. 

tnomme. 

For  stakes,  straw  bags,  and  labor  on      284 

repairs  of  Shibu  river,  paid  by 

Tarobei, 
For  labor,  etc.,  in  clearing  channel      245 

and    repairing    banks    of   the 

Kamada  river,  paid  by  Tadahichi, 
For  a  dam  on  the  Kamada    river        51 

and  cattitig  away  reeds,  paid  by 

Hikoshiro, 
For    catting    away    reeds    at    the        48 

MyojiQ  aud  Nishida  dam,  paid 

by  Tarobei, 
For  lodging  at  the  Hasegawa  Hoase,         05 

in  Ishiwa,^ 
For  pens,  ink,  paper,  candles  and        48 

straw  shoes,  used  by  the  bead- 
man  in  one  year, 
For  salary  of  headman,  240 

For  the  offering  of  first  frnits  of  rice         12 

at  the  Ise  Temple,^  by  the  snp- 

plicatiou  Irhimondoliara^ 
For  salary  of  the  regular  servauts        72 

of  the  villiige. 
For  cost    of   post-transmission   of        24 

official  decrees  for  the  year, 
For  cost  of  mats  at  the  assembly-  6 

office, 
For  salary  of  farmers'   represent-        42 

atives. 


9 


1.  Tbese  snoceediug  expenses  were  apparently    paid    by  the 
headman  himself.   2.  The  national  temple  in  the  province  of  I«e. 
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bu*     rin. 


ntowfns. 

For  freight  paid  to  vesseb  at  Otsiii 

12 

atOtognra, 

9 

at  lahiwa, 

8 

at  FaUakaiohiba» 

8 

For  bridge-tolls  at  Fayefnki  river. 

6 

Otsu, 

For  wages  of  fire-watohmen,. 

80 

For  lodging  paid  for  priests    and 

80 

other  guests, 

For  cost  of  dam  of  Tojiya, 

18 

of  Tojinbnn, 

6 

of  Mngyota, 

4 

For  rent  of   watchman's   cottage. 

4 

For  cost  of  the  festival  of  the  deity 

16 

Doso,  for  driviug  away  the  rice- 

plant  insects, 

For  lodging  at  the  Eawachi  House, 

9 

in  Eofn, 

For  cost  of  tax-rice  sent  to  Yedo, 

160 

For  the  second  assessment  for  the 

20 

cost     of     the     lawsuit    with 

Otogura,  Imagawa, 

For  cost  of   rebuilding  dams   and 

74 

bridges  ou  the  moor,  seven  in 

all, 

For  straw  bags,  lanterns,  and  stakes, 

77 

and  for  labor  required  at  the 

time  of  the  overflow  of   the 

Sbibu  river, 

For  repair  of  roof  of  Government 

68 

rice-storehouse, 

For  wages  of  storehouse- watchman, 

82 

For    expense   of   the    supplication 

18 

Hyakumanbm    made    by    the 

whole  village, 

8 

6  1 

7  9 


8        9 


8        6 
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momnu,      bu.     rnu 

For  wine  to  laborers,  6 

For  matting  and  ropes  at  the  offioiai  1  5 

land-inspeotion, 
For  repair  of  water-pipes  on  the      148  7        4 

moor,  and  for  cost  of  straw 

bags,    stakes,     lanterns,     and 

torches, 
For  payment  of  the  official  loan  for   1,102  5        8 

river-bank  repairs, 


Total,  8,111  8        8 


Total  assessed  production  of 

village 6Wkoku,  4  to,  7  iho,  B^o: 

Less  the  ground  occupied  by 

official  storehonse   ^  d  »  4  „  , 

Net  assessed  production 580     „  i  0  „,  8  „  ,  8  „  • 

Dividiug  the  total  expenses  by  this  amount,  we  have 
the  rate : 

For  1  Koku  of  assessed  production, 

5  mommSf  8  bu,  7  fin. 
The  above  account  gives  the  expenses  incurred 
by  the  village  during  last  (Goat)  year.  Its  apportionment 
has  been  made  with  complete  impartiality  among  aU  the 
villagers,  in  the  presence  of  the  great  and  the  small  farmers 
as  well  as  the  stranger-farmers.^  If  any  of  us  requires  of 
the  farmers  any  larger  amounts,  he  shall  suffer  whatever 
penalty  you  cboose.'  In  witness  of  its  correctness  we 
hereby  affix  our  connterseais. 

Koma  kori,  Qokuraktgi  village. 
Asayemon,        Headman, 

1.  Irl-Moku ;  oatsiden  owning  land  in  this  Yillsge.  3.  This  is 
the  language  of  the  offloen  who  drew  up  the  account.  The  others 
sign  by  way  of  expressing  asBent. 
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Eoma  korif  Gokurakigi  village. 
HikoshirOi         Chief  fanner ^ 
Tadahichi,  <' 

Tarobei,  " 

Yoisoke,  Farmsr'M  T$pr$9mUativ€^ 

Biyemon,  AceonnUnat 

Isnke,  Gompany-cMtf/, 

Shozayemou» 
Tozayemon» 
Baazayemon, 
Sajibei, 
lehizayemon, 
Mohaehi, 
Denzayemoui 
Hyoshiro, 
Kiyemon, 
Shimbei, 
Toyokiehi, 
Yonebei, 

Kuyemon's  widow, 
Isobei, 
Yeibeiy 

Shobei,  represented  by  Mohaehi, 
Tsoki, 
MagohaoLi, 
Magoyemon, 
Arekichi, 
Tasnke, 
Bimbei, 
Hama, 
Shnbei, 
Hambai, 
Take, 

Namokiehiy 
JoyemoQ, 
Bihei, 
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To  the  Ifihiwa  Office. 

[Indorsed.] 
The  above  has  been  inspected  by  the  (Government. 

The  Ishiwa  Office." 

The  taxes  rendered  to  the  lord  in  rural  regions  may  be 
classed  roaghly  into  three  general  kinds,  the  labor-services,  the 
land-tax,  and  sundry  imposts.  Of  the  latter  little  need  be  said. 
They  differed  greatly  according  to  the  policy  and  the  produc- 
tions of  the  fief ;  they  were  numerous  in  this  fief,  and  few  in 
the  next.  Some  of  them  no  doubt  were  the  successors 
of  an  original  labor-service,  now  commuted  into  money. 
Others  were  hardly  to  be  distinguished  from  a  land- 
tax.  Still  others  were  imposts  laid  on  profitable  trans- 
actions or  occupations  which  did  not  happen  to  bear 
any  of  the  other  and  older  burdens.  The  list  iududes 
taxes  on  forests,  water-wheels,  markets,  fisberies,  horses, 
hunters,  ponds,  firearms,  mines,  salt,  wine,  tobacco,  oil- 
making,  bean- sauce-making,  indigo-making,  and  so  ou. 
The  lord  abo  took  his  share  of  treasure  irove,  if  this 
may  be  regarded  as  a  tax.  The  importance  of  these 
taxes  differed  in  different  districts, — salt  in  one  fief  (the 
salt  was  all  obtained  by  evaporating  sea- water),  fisheries 
in  another,  mines  in  another,  beau -sauce  iu  auother, 
being  the  important  sources  of  revenue.  But,  except  where 
special  occupations  predominated,  these  taxes  did  not  have 
any  importance  for  the  mass  of  the  people  in  comparison 
with  the  hibor-services  or  the  tax  on  cultivated  land,  which 
we  may  now  consider. 

Under  labor-services  in  the  old  days  had  also  been 
included  the  products  of  industry  (other  than  grain)  which 
were  to  be  handed  to  the  lord  by  those  who  could  best 
render  service  in  this  way.  But  these  were  soou  commuted 
into  money,  aud  the  labor-services  as  understood  in  the 
last  century  included  the  customary  work  due  from  the 
people  for  the  needs,  administrative  or  personal,   of  the 
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lord.  The  features  of  the  Sendat  syBtem  will  here  be 
noted  briefly,  that  fief  being  taken  because  its  administrative 
organization  probably  excelled  aU  others,  excepting  that 
of  the  Tokogawa,  and  becaose  in  the  Tokngawa  system 
the  commutation  of  services  into  money  or  rice  payments 
had  produced  more  or  less  irregularity.  The  general  term 
for  these  services  was  yaku^  as  already  mentioned.  The 
more  scientific  term  was  yoyeki ;  while  the  popular  word 
was  nifwoArii  (kibor).  To  begin  with,  the  number  of  days* 
labor  (or  laborers  for  oue  day)  per  year  required  of  a 
given  family  was  assessed  according  to  the  official  valuation 
of  its  land.  In  Sendai,  as  we  shall  see,  land  was  assessed 
in  money,  not  in  rice-production,  the  unit  beiug  the 
kwammon  or  thousand  mon.  Now  the  number  of  labor 
services  {nituokUf  meaniug  by  this  one  man's  labor  for 
one  day)  required  had  of  course  varied  at  different  epochs. 
On  the  whole  it  increased,  and  in  the  middle  of  the  present 
century  the  strain  on  the  farmers  became  so  great  that  radical 
reforms  became  necessary.  At  the  period  we  are  takiug  the 
number  of  labor-services  regularly  required  was  20  per 
year  for  land  of  1  kwammon  in  assessed  value,  land  of 
1  kwanmo7i  (good  qaallty)  beiug  about  8  tan  in  area. 
As  the  product  of  8  tan  was  about  12  koku,  we  may 
infer  that  this  requisition  was  somewhat  higher  than  in 
the  Tokngawa  dominions,  for  in  the  latter  the  number 
required  was  100  labor-services  for  100  koku  assessment, 
and  for  60  of  these  a  rice-wage  of  7  ffo^  6  sliaku  per  day 
was  paid.  The  services  above-mentioned  were  known  as 
the  sei-yaku  or  regular  services.  They  were  of  three  sorts: 
first,  o-yatai'fdiMoku,  or  common  labor ;  second,  mizitshita- 
mnsokUf  or  irrigation  labor ;  and  last,  koyaku-mnsoku  or 
public  labor.  The  former  class  included  sundry  labor 
for  minor  purposes.  If  it  was  on  an  undertaking  within 
the  village,  it  was  called  uchi-yatoi  (inside-labor) ;  if 
without,  doto-yatoi  (outside-lab<»:).  Of  the  20  services, 
4  were  to  be  of  tbis  sort.    The  second  class,  as  its  nam 
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iudioatee,  indaded  ike  baUding  and  repair  of  dikes,  bridges^ 
dams,  etc.,  the  oleaoiag  of  aqueducts,  and  innumerable 
other  matters.  To  this  6  of  the  20  services  were  appointed. 
The  third  class  included  the  larger  enterprises  affecting 
the  wel£Bu:e  of  the  fief  and  the  works  undertaken  for 
the  immediate  pleasures  or  necessities  of  the  feudal 
superior.  This  public  labor  might  be  owed  either  to  the 
head  of  the  fief,  the  daimyo^  or  to  one  of  his  under-vassals. 
The  demesne  land  reserved  by  the  lord  himself  was 
known  as  o-kiira-iri  (Treasury  iucome) ;  the  land  granted 
out  as  a  feud  to  under-vassals,  as  kyunin  (stipendiary). 
No  person  owed  service  to  more  than  one  feudal  superior ; 
his  10  labor-services  might  go  to  either  a  vassal  or  the 
damyOf  but  not  to  each.  Now  the  demesne  land  and  the 
stipendiary  laud  of  course  lay  intermixed  throughout  the  fief : 
and  it  constantly  happened  that  an  undertakiug  involved  the 
peasants  of  both  kinds  of  land.  Moreover,  as  the  regular 
number  of  labor-services  might  happen  not  to  be  needed 
in  a  given  year,  there  was  frequently  an  unused  remainder 
out  of  the  whole  20  rightly  demandable.  These,  however^ 
the  peasants  did  not  escupe ;  if  they  did  not  labor,  they 
must  pay  the  equivalent  in  money  at  the  rate  of  60  mon 
for  a  day's  labor.  Hence  arose  the  rule  that  the  order  of 
requisition  of  services,  where  the  district  liable  to  be  called 
on  included  both  demesne  and  stipendiary  land,  should  be^ 
first,  the  residents  of  the  stipendiary  land,  and  next,  those 
of  the  demesne  land ;  for  in  this  way  the  daimyo^s  treasury^ 
if  the  labor  limit  was  uot  reached,  obtained  what  it  much 
preferred,  a  casb  pa3rment. 

The  total  number  of  labor-services  exacted  at  the  end 
of  the  century  was  upwards  of  one  miUion,— common  labor, 
210,000  ;  irrigation-labor,  480,000 ;  public-hibor,  400,000 
(demesne  land,  240,000,  stipendiary  land,  160,000).  But 
these  were  the  regular  services  only.  There  were  also 
precarious  services,  demandable  as  occasion  required — Utdcai' 
sute-ninsoku  (intermittent  labors).    These  seem  originally 
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to  have  been  snbstitntee  for  the  regular  serviees,  bat 
afterwards  were  demandable  additionally.  About  the 
beginning  of  tbe  last  century  the  rale  obtaining  was  that 
these  additional  serviees  were  to  bear  the  proportion  of 
one-third  to  the  whole  labor  needed  for  the  extra  works. 
Thnsy  assaming  that  a  pieee  of  land  was  assessed  at  1 
kwan  5  tnon,  and  that  850  services  were  needed,  the 
apportionment  would  be  as  follows : 

Irrigation  and  common  labors 15 

PabUc  labors t..  15 

Extra  labor  820 

Of  which  y 

a)  The  land-owoer  sent  106f ,  and 

6)  The  lord  paid  for    218} 

Total  85 

Ouly  class  a)  was  reckoned  as  services  due  from  the 
people  ;  the  labor  paid  for  by  the  lord  was  apparently  hired 
outside  by  him. 

It  must  be  noted  in  passing  that  the  apportionment  was 
not  always  based  on  the  regular  assessed  value  of  the  land. 
For  the  purposes  of  the  niruoku  a  portion  only  of  this  value 
might  be  taken.  Thus,  suppose  a  dike  was  to  be  repaired, 
and  the  maintenance  of  the  dike  was  charged  upon  10  villages, 
a  portion  at  least  of  each  of  them  being  served  by  the  aque- 
duct in  question.  Supposing  that  each  village  was  assessed 
at  100  kwan,  aud  that  f  only  of  each  village  was  served  by 
the  dike,  the  total  valuation  upon  which  the  labor  was  to  be 
assessed  was  only  600  kwan,  or  60  kwan  for  a  given  village.^ 
As  iu  tact  the  total  valuations  of  the  villages  were  far  from 
being  in  any  degree  equal,  and  as  a  given  undertaking  might 
affect  one  or  another  village  in  very  different  measare,  such 
a  system  of  equalization  was  essential. 

There,  were,  of  course,  numerous  complicatious  not 
foond  in  these  simple  principles,  and  perhaps  in  no  one  case 

1.  Nevertheless,  when  the  taz-notioe  eame  to  the  Tillage,  the 
•moimt  was  assessed  among  all  the  land-owners,  that  is,  on  the 
basis  of  100  kwan  valoation. 
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did  ihey  find  application  iu  the  above  form.     One  or  two 
examples  will  illustrate  their  practical  working. 

In  1786  an  nndertaking  came  up  which  afiected  the 
interest  of  a  district  assessed  at  8  kwan  655  mon,  of  which 
710  mon  was  demesne  land  and  2  kwan  945  mon  was 
stipendiary  land,  and  of  the  latter  a  portion,  1  kwan  985 
mon,  was  land  reclaimed  b3^he  yassals  themselves  and  there- 
fore specially  treated.  The  whole  number  of  labor-services 
needed  was  117,  and  the  apportionment  was  as  follows  : 

a)  Public-labor  demandable   at  the 

regular   rate  of   10  services 

per  1  kwan 86 

Of  which  were  furnished, 

b)  By  residents  of  demesne  land  ...     7\ 
o)     £y  residents  of  stipendiary  land 

(according   to   the  above  re- 
lative amounts,  710  mon  and 

2,945  mon) 29> 

ff)     Remainder     81 

Of  which  were  furnished 
e)     By  the  1 ,985  mon  of  reclaimed  land 

its  proportion  (to  8,655  mon)A  44 
/)     By  the  other  1,670  mon  of  liind  87^ 
g)         And  of  these  87  were  furnished, 
according  to  the  rale,  one- 
third  at  the  expense  of  the 

feudal  lord 13 

h)         One-third   by  the   people    as 

precarious  service 12^ 

t)  One  third  more :  ^  by  demesne 

land  (710  mon),  5  ;  by  sti- 
pendiary land  (9&>moH),  7.  12, 

m 


1.  TbtB  reclaimed  land  bad  less  rice-tax  than  others  and  henoe 
received  no  assistance  from  the  lord.  2.  It  is  not  clear  why  this 
second  third  fell  on  the  people. 
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In  1781  there  were  repairs  to  be  made  on  a  dam 
and  river-banks  in  Aramaki  village,  Kokabun  kori.  An 
order  was  issued  calling  for  24,880  labor-servioes,  and  the 
apportionment  was  as  follows  : 

a)    One-third  by  the  feudal  lord 8,110 

h)    Oue-third  by  the  residents  of  the  castle- 
town  (Seudai) 8,110 

Of  the  remaining  third : 

c)    One-third  by  the  residents  of  the  village 

inKokubun  8,407 

Of  the  remainder : 

<Q    Pablic  labor  by  the  residents  of  demesne 

knds   2,888 

#)    Public-labor  by  the  residents  of  stipendiary 

land    2,170 

f)    Irrigatiun-labor 901 

Of  the  historical  changes  in  methods  and  amounts  it  is 
impossible  here  to  speiik.  If  we  look  at  the  other  regions 
we  shall  find  the  complications  even  greater ;  for  the  fief  of 
Bendai  was  administered  with  the  greatest  ability  and 
system,  and  that  which  is  simple  in  this  fief  would  be  full 
of  confusion  and  irregularity  in  most  others.  One  may  at 
at  any  rate  gather  from  this  brief  description  of  the  methods 
of  a  single  epoch  and  a  single  fief  the  general  trend  of 
the  whole. 

The  same  apology  must  be  made  in  turning  to 
the  tax  on  cultivated  land,  or,  as  it  was  in  substanoe, 
the  rice-tax.  A  bulky  volume  might  be  written  on 
the  rice-tax  of  Japan,  with  its  history  in  the  differ- 
ent  fiefs. ^     It    must    suffice    here    to    touch    briefly    on 


1.  One  cannot  help  wishing  that  some  indostrioas  Qerman 
sefaolar,  searching  for  an  onoecopied  nook  of  learning  in  which  to 
prapan  the  book  or  thesis  that  is  to  win  his  professorate,  could  find 
his  way  to  the  treasores  of  material  bearing  on  the  taxation^ 
agnooltnre,  land  tenure,  and  commeroe  of  Old  Japan. 
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those  features  of  it  most  eBsential  to  an  nuderatandiDg  of 
land  tenure  and  the  other  topics  of  the  ensoing  parts. 
The  methods  employed  in  the  Tokngawa  domlmons  will 
he  taken  as  the  standard  ones,  and  a  few  important 
variations  will  be  notioed. 

The  ehiei  classes  of  land,  for  taxation  parposes, 
were  two,— dry  and  wet,  or  upland  and  rice-land,  as 
they  will  be  here  termed.  Not  all  rice,  bat  substantially 
all,  was  grown  in  wet  land.  The  distinction  between 
the  two  was  not  merely  a  matter  of  cultivHtion  or  crops ; 
the  upland  was  usually  regarded  as  less  valuable,  in  the 
ratio  of  6  to  10,  or,  in  some  places,  5  to  10.  Neverthe- 
less these  two,  which  were  intermingled  throughout  the 
country,  were  constantly  grouped  together  in  speech  as 
ta^-JuUa^  or  dem-pata,  for  they  stood  by  themselves  as  the 
cultivated  land  of  the  country.  In  Part  11  the  terms 
tahatOt  dempataf  are  used  interchangeably  with  koehi 
(cultivated  land).  It  was  with  those  that  the  land-tax 
'Chiefly  dealt.  There  were  of  course  other  sorts  upon 
which  the  land-tax  or  an  analogous  substitute  fell.  Even 
fishing-villages  had  their  taka  or  assessed  production  from 
the  sea ;  and  residence- land  often  was  assessed  in  koku. 
But  these  were  minor  sources  of  revenue,  and  in  most 
of  them  the  term  taka  had  been  extended  to  them  by 
anslogy  only. 

The  theory  of  the  tax  was  simple.  Find  the  total 
production  of  each  plot  of  land,  fix  on  this  busis  an  assess- 
ment for  an  indefinite  time,  and  collect  as  a  tax  a  certain 
proportion  of  this  assessed  product.  In  all  three  of  these 
steps,  however,  came  complications  and  variations  of 
practice.  Moreover,  in  all  three  Japanese  scholars 
are  found  to  disagree  among  themselves  and  to  make 
general  statements  which  are  not  correct. 


1.  Bice-land.    2.  Upland. 
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The  nnit  of  area  was  1  tan  or  about  ^  of  an  acre. 
Of  these  Utn  10  made  a  chn,  while  enbdivisions  were  made 
into  8e  (80  for  1  tan)  and  bu  (10  for  1  se).  The  bn 
was  eqiiivnleut  to  the  tsubo^  about  6  feet  square;  thus 
800  bu  made  1  tan,  the  tan  measuring  80  X 10  bu.  From 
1  tan  of  first-qunlity  rioe-land  (jo-den)  it  was  estimated 
that  8  kokn  of  unbniled  riee  would  be  produced;  or 
puttiug  it  differently,  from  1  bu  the  product  would  be  1 
aho  (jijj  of  a  koku).  From  this  were  to  be  subtracted  6 
to  for  cost  of  production,  seed,  etc.;  1  to  for  seed  (1  to 
18  ^  of  a  koku)f  7^  sho  for  wnges  to  laborers,  4  to  2^  »ho 
for  manure  ;  or,  as  another  calculation  (but  less  probable) 
hae  it,  1^  to  for  seed,  1^  to  for  brokeu  grain,  and  8  to 
for  loss  in  harvesting.  The  remainder,  2  koku  4  to,  was 
halved  to  get  the  hulled  rice,  one-half  being  lost  in  thresh- 
ing. Thus  the  net  product  was  1  kofni  2  to.  This  seems 
to  have  beeu  the  calculation  on  which  the  tax  wns  based; 
for  after  the  1  koku  2  to  was  found,  the  Government 
proceeded  to  take  half  as  the  tax  {ton-mat ^  tnken-rice), 
and  leave  half  to  the  land-owner.  But  it  will  be  seen  that 
8  koku,  the  total  product,  would  give  1  koku  5  to  of  hulled 
rice,  out  of  which  the  cost  of  production  would  take  8 
to  more  of  hulled  rice.  Now  the  figures  taken  as  the  assess- 
ment seem  to  have  been  this  1  kukn  6  to ;  for  we  always 
find  this  amount  given  as  the  typical  assessment  of  first 
quality  rice-land ;  in  fact  in  many  places  the  assessment 
reached  2  htku^  and  it  usually  erred  on  the  side  of 
leniency.  But  the  same  result  as  that  attained  in  the 
above  calculation  was  reached  by  altering  the  proportion 
of  the  tftx ;  for  the  Government  took  ^  of  this  1  koku  6 
to,  or  6  to,  the  same  as  before.  The  common  expression 
among  the  people  was  ahi-ko  roka-min^  '*  four  [to  the]  Govern- 
ment, six  [to  the]  people.*'  Thus  the  difference 
between  the  policies  of  various  fiefs  seems  to  have  arisen 
from  the  Hllowanee  by  some  of  this  cost  of  production,  etc., 
and  the  nou-allowance  by  others.       The    proportion    of 
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prodact  taken  by  the  feudal  lord  varied  in  different  places  ; 
but  it  does  not  appear  that  there  were  any  other  general  rQ]e8> 
than  these  two,  ue.  by  one,  half  to  the  lord,  by  the  other^ 
four-tenths  to  the  lord.  If  other  proportions  existed,  they 
probably  arose  from  unjust  assessments  or  arbitrary^ 
application  of  one  of  these  rules.  In  the  Tokugawa  dominions 
the  latter  is  always  given  as  the  rule.  The  term  implied  to 
this  1  kokn  6  to  per  tan  was  kokumori  or  rate  of  koku- 
production ;  while  the  total  assessed  production  of  a  given 
piece  of  land  was  knows  as  htkwlaka,  or  amount  of  koku* 
production.  Simple  as  the  use  of  these  terms  would  seem 
to  be,  the  historical  variations  in  the  modes  of  taxation 
before  the  Tokugawa  times,  with  the  differences  of  local 
practice,  have  cansed  the  most  misleading  errors.  In 
most  of  the  works  by  foreign  authors  describing  Japan 
it  will  be  found  that  the  taka,  or  assessed  amount,  so 
frequently  nsed  to  indicate  the  size  of  a  tlaimyo^n  or  vassal's 
estate,  is  taken  as  the  amount  of  income  received  by  him. 
as  land-tax.  That  it  should  be  so,  however,  is  quite 
impossible.  In  the  first  place,  the  assessed  taka  was 
always  substantially  the  same,  the  lust  great  settlement 
having  taken  place  at  the  end  of  the  16th  century; 
while  the  tax-amonnt  varied  constantly  through  rebates 
on  Account  of  crop-failures,  and  differed  in  different 
fiefs  according  to  the  customary  rate  of  taxation.  The 
tax-amount  would  never  have  served  as  the  basis  of  rank- 
gradations,  for  there  would  have  been  no  fair  standard  of 
comparison.  Furthermore,  tlie  documents  of  the  period 
clearly  prove  that  the  taka  of  n  plot  of  land  or  a  village  or  a 
fief  was  the  total  assessed  production,  not  the  total  tax- 
amount.  I  reproduce  the  first  lines  of  a  property-schedule 
handed  in  by  a  village  in  Eai  /runt,  (the  one  already  mentioned): 

"  Inspectors  :  the  daikxcan  Eameda 

Sabnrobei  and  Hida  Gorobei. 
Kai  Atim,  Koma  koH^ 

Gokaraki:gi  village* 
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Taka;  680  koku,  4  to,     7  sho,  8  go  : 

Area :  40  eho,     6  m,     S  bu : 

Of  this : 

Bioe-laud  iaka  is  820  koku^  S  to,    i  $ho, 

<<         area  "  28  cho^    4  tan,  6  te,  29  6i», 

Upland      ea/M  <<  200  koku,  6  to,     8  </io,  8  go, 

«          area  '<  16  eho,    6  tafi,  28  6t«. 

Of  this  the  rice-land  is  : 

Assessment 

Area  per  tan. 

First  quality 5  cho,  8  ton,  0  m,  24  bu,  1  ftoApu,  9  to. 

Second   "     6    "     6    "     2  "   18  "  1     "     8  " 

Third     "     4    '*     6    "     2  "   18  "  1     "      4  " 

Poorth    "     6    «*    1    "     4  "   22  "  9  •• 

Fifth       "     1    "    8   "     8  "   29  **  6  " 

and  the  upland  is  Assessment 

Area  per  tan. 

First  qnality 8  elio,  9  tan,  2  ee,  19  bu,  1  koku,  5  to. 

Second "     %.4    "     6   "     8  "  9  "  1     "     8 " 

Third    "     8    "     0   "     1  "  4  "  1     "      1  " 

Fourth"     2    "     2  "     4"  18"  8** 

Fifth     "     8   "     9  "  6  "  4 " 

together  with 

Besidance-land 2    «     8  "     5"      6''       1     ''     2" 

Now  the  host  average  production  of  rioe-Iand  is  not  more 
than  2  koku  per  to  or  20  koku  per  cho ;  Mr.  Eiuch  has  stated  the 
ordinary  average  at  the  present  dny  as  1  koku  6  to  per  tan  or 
16  koka  per  cho,  ^  Hence  it  will  he  seen  that  the  term  taka  as 
here  used  must  necessarily  refer  to  the  assessed  production, 
and  not  to  the  proportion  taken  as  tax ;  and  there  are 
certaiuly  no  two  senses  in  which  taka  is  generally  used. 


1.  Traas.  Asiat.  8oc.,  Jap.,  Tin,  896. 
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It  would  seem  thai  ibe  farmer  never  thonght  of  hia  tax  aa 
a  fixed  amouit  or  aa  a  baaia  of  oompariaon.  He  kept  in 
mind  his  taka  or  aasessed  valoatioDy  and  from  this  a 
mental  oalcolation  easily  gave  him  the  normal  amount  of 
tax  he  might  expect  to  pay. 

As  will  be  seen  above,  each  plot  of  land  was  placed 
in  one  of  several  classes,  according  to  the  sample  of  ita 
rice  examined  by  the  daikwan.  There  were  three  regolar 
classes  {jOt  chu,  and  ge,  higher,  middle,  and  lower),  but 
other  intermediate  or  additional  grades  were  usnally  made. 
It  will  also  be  seen  that  upland  was  assessed  at  less  than 
rice-lnnd ;  this  was  because  the  product  of  a  given  area 
was  less  valuable  than  rice-land.  The  assessment,  however, 
was  made  in  terms  of  rice-product,  and  the  ratio  obtaining 
in  the  Tokugawa  dominious  was  6  parts  in  10  {roku-bu* 
chitjai). 

Sometimes,  instead,  it  is  said  that  first-quality  upland 
was  equivalent  to  second-quality  rice-land.  In  the 
above  schedule  neither  of  these  rules  is  carried  out ;  but 
probably  the  region  was  an  unusually  fertile  one. 
The  truth  in  regard  to  the  regular  rule  seems  to  be 
(though  it  is  almost  impossible  to  find  the  real  clue  amidat 
the  inconsequential  and  confusing  statements  of  the 
Japanese  antiquarians)  that  the  rule  was  a  compound 
of  the  two ;  that  is,  the  kokamori^  or  rate,  of  upland  waa 
sometimes  made  equal  to  that  of  the  same  area  of  second- 
quality  rice-land,  and  in  this  case  the  rate  of  taxation  was 
the  same  as  for  rice-land ;  while  sometimes  the  kokumori 
(and  hence  the  taka)  was  fixed  at  -f^  that  of  second- 
quality  rice-land,  but  in  this  case  the  tax-proportion 
was  f ,  instead  of  •j^.  The  result  was  the  same  iu  either 
case.  Thus,  the  kokununi  of  a  piece  of  first-quality 
upland  might  be  reckoned  at  10  to,  the  kokumori  of 
second-quality  rice-land,  in  which  case  the  tax  would  be 
^  or  4  to ;  or  it  might  be  reckoned  at  ^f^  of  that  amounty 
or  6  to,  in  which  case  the  tax  would  be  }  or  4  to. 
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Bat  the  tax  was  sometimes  coQeoted  in  money,  and 
this  necessitated  a  money-assessment.  Money  payments 
seem  to  have  mled  everywhere  for  upland ;  the  differenoe 
between  the  staple  rice  and  the  variable  minor  upland  products 
(vegetables,  barley,  etc.)  easily  accounting  for  this.  In 
certain  regions,  moreover,  even  the  rice-land  tax  was 
paid  in  pai-t  or  entirely  with  money.  In  Sendai  the  latter 
was  the  ease ;  in  Eai  kuni  and  in  the  region  around  Kyoto 
one-third  was  payable  in  money.  The  rate  of  exchange 
ID  Sendai  was  100  koku  =  10  ktcan  (i.e.,  kwammon,  1000 
mon).  In  Eai  kuni  the  rate  was  100  koku  ^=20  kwan. 
It  is  not  clear  Low  rice  came  to  be  so  much  cheaper  in 
Sendai,  unless  it  was  the  distance  of  the  fief  from  Yedo  and 
the  necessity  for  a  long  sea  voyage.  In  Eai  kuni  this  equation 
of  100  Icoku  =  20  kwan  gave  rise  to  a  formula  by  which  the 
farmer  could  find  the  equivalent  tax  in  mouey.  This  was 
"ni'koku  go- to  ehigai;'*  which  meant  that  for  every  2  koku 
5  to  due  as  rice-tax  he  must  pay  1  kwan  iu  money.^ 
Thus,  in  the  above  example  of  an  upland-tax  of  4  to,  the 
money-payment  would  be  found  by  the  proportion  2  koku^ 
B  to:  1  kwan  or  1000  mon :  4  to :  ?  mon,  and  the  tax 
would  be  160  mon. 

The  rice  was  not  delivered  in  the  above  measures, 
but  in  bales  (hyo).  The  normal  amouut  in  the  bales 
delivered  at  Yedo  to  the  Tokugawa  samurai  was  8  to,  5 
$ho.  This  was  known  as  the  Si  {mitsu-hanf  mitsu-gobu) 
bale.  But  in  Nagasaki,  Osaka,  Eofu,  aud  other  interior 
and  western  districts  the  bale  contained  4  to;  while  iu 
Owari  a  peculiar  bale  of  5  to  was  used.  Thus  we  find 
the  lower  samurai  paid  by  a  fixed  number  of  bales  of  rice ; 
while  the  production  of  a  given  fief  was  always  estimated 
in  koku.  But  even  the  hyo  was  in  a  certain  sense  a 
nominal,  not  an  actual  measure,  for  2  sho  were  required 

1.  This  was  the  kwan  of  the  money  known  as  yei  ox  yeiraku, 
and  was  worth  1  ryo;  while  the  ordinary  kwan  was  worth  only  J  ryo. 
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to  be  added  by  the  *  farmer  to  make  up  for  loes  in 
transport;  thia  tare  being  known  as  o-ttuki'mai  (added- 
riee)  or  kuela-mai  (moath-riee»  beeaose  it  was  regarded 
as  put  in  at  the  month  of  the  sack,  above  the  regnlar 
measure). 


The  story  of  the  tax-rice,  after  it  left  the  official 
storehouse  in  the  interior  and  started  on  its  journey 
to  the  markets  of  Yedo  or  of  Osaka,  is  the  story  of 
Japanese  commerce.  The  distribution  of  the  rice-product 
was  the  central  motive  of  commercial  life.  We  ought 
now  to  follow  the  path  of  the  tax-rice  and  trace  the 
various  classes  of  persons  with  whom  it  subsequently 
had  importance ;  but  in  order  to  do  this  understaudingly, 
we  must  first  look  briefly  at  the  conditions  of  commerce 
in  Old  Japan, — commercial  methods  in  general,  guilds, 
transportation,  money,  and  exchange.     And,  first,  of 


6.     Cowmercial  H<m$es.  ^ 


The  predominance  of  the  family  idea  is  the  key 
to  the  methods  of  Old  Japanese  commerce.  Long  before 
the  idea  of  a  guild  and  its  shares  (kabu)  came  the 
notion  of  a  family  as  an  entity  and  of  its  business  as  a 
kahii  belonging  to  that  family.  Since  every  individual 
existed  only  as    a    member    of   a  particular  family,   the 

1.  A  portion  of  this  section  is  founded  on  the  results  of  a 
Govei-nment  investigation  made  by  the  Department  of  Agricoltare 
and  Commerce,  and  published  in  abridged  form,  in  the  Kampo 
(Official  Gazette),  in  various  issues  of  February,  Mareh,  and  April, 
1885,  under  the  title  **  Shogyo  Kwanrei,*' 
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young  man  growing  np  and  desiring  to  beoome  inde- 
pendant  conld  do  one  of  two  things  only,  in  the 
social  order  of  the  times;  he  could  ask  to  be  set  np 
hy  his  father  (or  by  his  elder  brother,  if  the  latter 
had  become  head  of  the  family)  in  a  branch  family, 
or  he  conld  enter  some  other  family,  either  by  going 
to  it  as  a  younger  son  or  a  son-in-law,  or  by  receiving 
the  headship  immediately,  in  a  case  where  that  family 
was  on  the  point  of  dying  out.  But  as  the  notion  of  the 
£unily-entity  was  inseparably  associated  with  that  of  the 
business  carried  on  by  it,  the  same  modes  applied  to  the 
process  of  starting  in  business.  The  only  courses  which 
a  respectable  young  man  could  follow  were  to  succeed 
to  the  headship  of  the  business  of  his  own  family, 
or  to  have  his  father  establish  him  in  a  branch 
business  as  a  branch-house,  or  to  enter  another  house  as 
an  apprentice  or  in  some  higher  character.  He  was 
compelled  to  this  not  only  by  respectable  social  opinion, 
but  by  the  prospect  of  the  poor  success  which  he  was  likely 
to  have  in  gaining  custom  without  the  help  of  some  well 
established  name.  It  is  easy  to  see  how  these  ideas  aided 
in  the  restriction  of  the  number  of  business  houses. 
Whether  the  occupation  was  that  of  a  wholesaler,  a  penman- 
ship-master, a  priest,  or  even  a  street-watchman,  it  was 
conceived  of  as  a  kabu,  a  family  franchise  granted  by  social 
opinion ;  and  the  only  ordiuary  mode  of  enteriug  the 
occupation  was  in  some  way  to  obtain  a^  share  in  an  existing 
kabu.  Thus  in  every  shop,  however  humble,  the  family 
was  the  shaping  influence ;  the  reverence  for  the  honor  of 
its  ancestral  founders,  the  coherence  of  the  family  life,  the 
conservatism  of  the  merchants  as  a  class,  nil  combioed  to 
tbis  end. 

Outside  of  the  funily  circle  proper,  the  idea  of  a 
business  as  an  entity,  the  possesbion  of  a  family,  and  the 
constant  perpetuation  of  the  spirit  of  unity,  affected 
especially  the  apprentices  and  other  employees  of  a  com- 
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meroial  hoase.  These  were  taken  into  the  household  and 
formed  a  component  element  in  its  daily  life.  They  lived 
on  the  premises ;  for  the  residence  was  also  the  shop,  and 
back  of  the  shop-rooms,  whether  spacious  or  contracted, 
were  seen  (and  may  be  still)  rooms  and  vistas  of  rooms, 
forming  the  family  apartments,  with  greenery,  fountains, 
and  stone  lanterns,  the  miniatore  landscape  of  the  exquisite 
gardens  which  all  the  more  pretentious  houses  possessed. 
The  youth  usually  entered  on  his  apprenticeship  at 
about  10  years  of  age.  The  contract  of  apprenticeship  was 
set  forth  in  a  deed  bearing  the  signatures  of  the  boy's 
parents  aud  relations ;  the  term  was  limited  by  law  to  10 
years.  These  apprentices  came  chiefly  from  the  scions  of 
branch-houses  related  to  the  house  in  question  ;  but  some- 
times from  the  families  of  friends,  and,  where  special 
exigencies  arose,  from  outside  fiftmilies.  The  technical  term* 
however,  was  in  all  cases  the  same,  dsshi  (apprentice). 
The  ordinary  name  by  wbich  the  youth  went  was  perhaps 
<* child"  (kodomo)  ox  << parson'*  {bozu),'^  but  usually  kozo 
(''little  parson").  He  generally  received  from  the  master 
(Hhujin)  his  necessary  clothes  and  food,  and  was  besides 
taught  reading,  writing,  and  arithmetic.  While  he  was 
occupied  as  apprentice  he  was  obliged  to  demean  himself  as 
became  his  position,  and  was  not  allowed  to  wear  the 
tobacco-pouch,  the  outer  garment  (haori),  or  fine  shoes,  the 
customs  differing  more  or  less,  of  course,  in  each  house. 
In  some  these  restrictions  were  enforced  even  after  he  had 
reached  a  higher  grade  of  service.  Sometimes  a  special 
dress  was  worn  by  the  apprentices.  In  the  house  of 
Tennojiya  Gobei,  for  instance,  the  traditional  founder  of  the 
Osaka  banking  business,  they  were  required  to  wear  the 
long  sleeves  which  children's  garments  have.  In  another 
house  their  clothes  had  light-green  hnings  ;  the  customs  of 
each  house  differing.       As   apprentices  their    occupation 

1.  Because  a  child's  head  is  shayed,  like  a  priest's. 
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eonsisted  in  fetching  and  earrying,  rnnning  errands,, 
sweeping  and  dosting,  cleaning  the  garden,  and 
the  like.  Nor  was  any  exception  made  in  fiivor  of  tho8» 
yoaths  who  came  from  rich  or  inflnential  families ;  for 
this  experience  in  the  unpleasant  details  of  the  business- 
was  regarded  as  an  indispensable  part  of  the  fatnre  mer» 
chant's  experience. 

At  about  15  years  of  age  the  apprentice  became  what 
was  called  Jian-mn-niays  (half  man),  and  took  the 
name  which  he  was  to  bear  as  a  clerk  (tedai). 
Not  that  he  was  yet  a  full  clerk;  for,  as  the  name 
of  his  class  implies,  he  must  still  do  more  or  less  of  the- 
same  work  that  before  fell  to  him;  while  he  also  began 
to  receive  his  introduction  into  the  mysteries  of  ordering 
and  selling,  paying  out  and  taking  in  moneys.  At  18  or  1^ 
years  of  age,  the  hannin  became  a  foil  clerk  (tedat)^ 
and  on  this  occasion  a  new  contract-instrument  was  made 
out  by  the  parties.  Even  yet,  however,  he  was  for  a  while 
occupied  in  paii  with  the  duties  of  the  lower  grade* 
As  clerk  he  took  part  in  the  buying  and  selling  generally, 
and  even  had  a  measure  of  discretion  in  important  trans- 
actions. The  work  of  the  clerks,  however,  was  of  cOnrso 
differentiated.  Some  had  as  a  special  charge  the  book- 
keeping {cliobo) ;  others,  the  supervision  of  accounts 
(ehobo-kensa) ;  others,  the  transacting  of  sales  and 
purchases;  and  still  others,  the  affairs  of.  external 
management, — ^in  each  case  according  to  the  varying  habits 
of  different  houses. 

Next  to  the  tedai  were  the  hanto  or  chief  clerks* 
Originally  the  banto  seem  to  have  been  merely  the 
ebiefis  of  different  sections  of  clerks;  and  this  practico 
continued  to  obtain  in  banks,  the  different  hanto  being 
designated  as  1st,  2nd,  and  so  on.  In  others,  the  banto 
formed  a  separate  class,  different  from  and  superior  to 
the  clerks ;  while  in  some  houses  (presumably  the  smaller 
ones)  the  term  was  applied  only  to  the  general  manager 
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{ihihai-nin).  The  sldfuiunin  stood  at  the  head  of  the 
afiairs  of  the  hoose.  On  him  rested  the  heaviest  respon- 
sibility, and  for  him  was  all  the  prestige  and  privilege 
which  saccessfiil  management  might  bring.  He  held  the 
most  confidential  relations  with  the  head  of  the  house,  and 
his  advice  and  decision  might  be  looked  to  even  in  the 
intimate  a£fairs  of  family  life, — the  disposition  of  the 
yoanger  sons'  careers,  the  marriage  of  the  heir  or  the 
daughters,  the  settlement  of  a  family  dispute,  or  the  like. 
On  the  sMhai-nin  might  fall,  in  fact,  the  entire  control  of 
the  family  aud  business  affairs,  that  is,  where  the  heir  proved 
of  no  special  ability.  Whether  the  eldest  son  (who  was 
always  looked  on  as  the  heir  prospective,  tmless  special 
circumstances  intervened)  was  required  to  go  through  an 
apprenticeship  in  the  family  business  does  not  appear. 
Certain  it  is  that  he  was  seldom  put  out  at  apprenticeship 
elsewhere,  for  the  expressed  reason  that  another  house 
would  naturally  be  unwilling  to  train  him  for  their  business 
and  theu  to  see  him  taken  away  from  them  by  his  own  family 
when  the  succession  fell  to  him,  and  their  labor  of  years 
lost  to  them.  Owing  to  this  usual  succession  of  the  eldest 
son  as  heir,  it  seems  uot  unlikely  that,  just  as  the  actual  power 
in  the  daimyo  families  fell  in  most  cases  to  the  seneschals 
(kavo),  so  in  the  mercantile  houses  the  shihai-nin  was  not 
infrequently  the  real  head  of  the  business.^  He  might  be 
some  clerk  of  pronouuced  ability  whose  talents  had  secured 
this  recognition,  and  in  this  case  he  might  have  been 
Lonored  by  a  marriage  with  one  of  the  daughters  of  the 
family  or  with  some  near  relative.  Or  he  might  be  the  head 
of  one  of  the  branch-houses  who  had  gained  the  special 
coufidence  of  the  family-master.  Where  his  management 
had  brought  special  prosperity  or  honor  upon  the  house, 
he  was  treated  as  one  of  the  family  {shitwui'tiamt).     The 


1.  There  is  a  case  in  Part  YIII  which  points  very  strougly  to 
such  a  state  of  affairs. 
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respect  dae  to  a  gaest  was  accorded  to  him  and  his  fieuiiily, 
and  ou  festival  occasions  he  had  the  privilege  of  sitting 
among  the  members  of  the  master's  fiunily. 

The  son  of  a  faithful  manager  might  reasonably  expect 
to  succeed  him,  if  he  proved  himself  fairly  capable  daring 
his  years  of  preliminary  service.     Nevertheless  the  prize 
was    one    which     any    employee    of  the    honse    might 
legitimately  strive  for.     The  whole  system  of  employment, 
as  we  have  seen,  was  based  on  the  promotion  of  those  who 
served  faithfully  and   well.     The  young  clerks  were  not 
left   to    themselves   to    pick  np  knowledge   and  skill  as 
best  they  could ;  there  seems  to  have  been  a  more  or  less 
deliberate  effort  to  train  them  in  the  business  and  to  exercise 
a  pntemal  supervision.   If,  for  instance,  they  made  a  failure 
of  something  intrusted  to  them,   they  were  not  punished 
or  held  strictly  responsible  for  the  loss  ;  but  the  manager  or 
the  special  banto  iu  charge  would  explain  the  matter  more 
explicitly  to  them   and   perhaps  urge  greater  care.     This, 
it  was  thought,    was  much  better  tbau  puttiug  upon  them 
the  entire  responsibility  and  the   blame,   for  success  can 
only  come  tlirough  trials  and  failures,  and  discouragement 
ID  tbe  begiuning  would  only  destroy  their  self-reliance  and 
prevent  the  development  of  discretion  and  independence. 
Nevertheless    positive   misconduct  or  neglect  of  business 
was  not  overlooked.    Each  house   had  its   own  ways  of 
treating  such  cases, — forbiddiug  the  offender  to  leave  the 
premises,   reducing  him  to  a  lower  grade,  prolonging  the 
time    of    service    in    his      preseut    grade,     aud     even 
dissolving  the    relation,    if   it  came    to  extremes.     Such 
a     last    resort,     however,    was    of    course     not     come 
to     without      great      counselling      and     deliberation     of 
all  parties,   for  it  might  mean    the  ruin    of  the    young 
man.     When  a  clerk  absconded  or  was  dismissed,  he  had 
no  opportunity  of  securing  new  employment  in  the   same 
business.     It    was   a  strict  rule  of  every  guild  that  no 
honse  should  employ  a  man  coming  from  another  house 
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withoat  permisBion  of  his  fonner  master ;  and  wbere 
his  departare  had  come  aboat  throagh  miscoudQct,  the 
master  would  of  course  notify  the  other  members  of  the 
gnild  and  warn  them  against  employing  him.  The  rale  was 
after  all  not  an  uureasonable  one,  the  conditions  of 
commerce  being  what  they  were;  for  snch  a  person, 
knowing  as  he  did  the  secrets  of  the  hoose — ^its  capital , 
customers,  trade  methods,  and  the  like— could  do  the^ 
house  great  injury  if  he  betrayed  all  its  aflairs  to  other 
employers  in  the  same  trade.  Each  house  in  the  gnild 
simply  accorded  to  others  the  protection  which  it 
would  wish  to  have  in  its  own  turn.  Moreover  the 
bonds  of  the  commercial  family  were  so  strong  that 
their  dissolution  could  take  place  only  from  n  most 
weighty  cause,  and  the  invariable  resort  in  Japan  in 
such  cases  to  a  preliminary  deliberntiou  by  all  parties 
would  almost  always  be  a  safeguard  against  injustice 
on  the  part  of  the  employer. 

But  these  cases  of  course  were  the  exceptions.  The 
normal  destiny  of  the  employee  who  showed  himself 
willing  aud  faithful  was  his  establishment  as  a  branch- 
house  at  the  end  of  a  suitable  period  of  service.  This 
happened  usually  not  less  than  10  years  and  not  more 
than  20  years  from  the  time  of  his  entrance  into  the 
establishment ;  and  it  was  regarded  as  a  matter  of  course 
for  him  who  had  served  well.  Even  the  clerk  who  had 
been  dismissed  and  had  afterward  been  taken  back  and 
had  reformed  might  demand  this  favor  of  his  master. 
The  master  bestowed  on  the  new  merchant  a  certain 
amount  of  capital,  a  house  and  fittings,  and  the  privilege 
of  using  the  name  iya-go)  of  his  house.  A  number 
of  the  customers  might  perhaps  be  turned  over 
to  him,  and  sometimes  the  relations  between 
the  two  were  more  closely  cemented  by  the  master 
consenting  to  procure  for  the  new  merchant  a  wife. 
He  also    made  petition  on   the   new    merchant's    behalf 
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for  his  admission  to  the  gaild,  and  after  dae  investigation  a 
certificate  of  membership  in  the  guild  was  granted.  The 
new  hoose  was  known  as  a  '*  branch-honse "  (bek-ke)  or, 
sometimes,  merely  as  a  ''  new  hoase"  (sldn-ya)  ;  the  parent 
establishment  was  called  the  "  main  house "  {hon-kef 
hoH-ya),  The  connection  between  the  new  house  and 
the  maiu  house  was  thenceforward  more  or  less  close. 
At  one  extreme  one  finds  a  type  of  bekks  connected  with 
the  honks  in  little  more  than  name.  The  house-name 
ijfaffo)  was  the  same,  and  the  same  noren  (the  curtain 
sepnrating  the  shop  from  the  dwelling-rooms ;  it  bore  the 
trade-sigu  of  the  house)  was  kept;  perhaps  for  a  few 
years  there  was  more  or  less  of  a  business  connection, 
■and  certain  ceremonial  observances — stated  visits,  exchanging 
of  gifts,  and  the  like — ^were  kept  up  indefinitely.  But 
otherwise  the  new  house  was  independent.  Presumably 
this  was  what  happened  where  the  employee  had  been 
marked  by  no  special  ability,  and  had  rendered  no  notable 
service ;  he  had  received  his  bekke  as  a  matter  of  custom, 
the  relation  having  uever  become  a  confidential  or  intimate 
one.  At  the  other  extreme  we  see  a  bekke  closely  connected 
by  marriage  or  by  blood  with  the  main  house,  admitted 
more  or  less  iuto  the  confidence  of  the  house  (perhaps 
even  supplying  it,  as  already  mentioned,  with  a  manager), 
snd  eodperating  more  or  less  in  its  business  enterprises. 
Its  position,  to  be  sure,  was  that  of  a  subordinate  only,  a 
younger  branch,  and  the  main  house  had  a  certain  right  of 
interference  in  its  affairs  on  all  important  occasions, — 
especially  the  negotiation  of  its  alliances  by  marriage  or  by 
adoption.  The  benefits  and  privileges  were  mutual.  To 
bear  as  bekke  the  name  of  some  famous  commercial  house  was 
an  ambition  well  worth  striviug  for.  To  possess  a  cordon 
of  strong  and  flourishing  bekke  was  to  gain  honor  in 
the  commnrity  and  influence  in  the  guild.  To  excel  in  this 
respect  was  to  reach  the  pinnacle  of  commercial  eminence 
and  to  be  guaranteed  forever  against  the  vicissitudes  of 
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fortnne.  A  group  of  bouses,  united  in  ibis  manner 
under  a  single  main  house,  might  exercise  a  commanding 
commercial  power.  This  system  of  inter-connection  waa 
one  of  the  most  important  features  of  Japanese  commerce^ 
as  well  as  a  chief  element  in  the  extension  of  trade,  the- 
development  of  its  methods,  and  the  smoothness  of  its 
workings.  The  main  house,  with  its  related  branch 
bouses,  was  the  type  of  all  tbe  great  and  successful 
mercantile  establishments.  As  an  illustration  of  the  system 
aud  of  some  of  the  other  features  of  the  commercial  life 
of  the  times,  we  may  notice  briefly  the  history  of  oue  of 
the  greatest  of  the  mercantile  houses,  that  of  the  Mitsui 
family. 

The  Honse  of  Mitsui  was  founded  early  in  the  17th 
century  in  Kyoto  by  a  man  of  that  name  coming  from 
Echigo  kind  iu  the  West.  Contradictory  stones  are  told  as 
to  which  of  the  family's  masters  first  brought  it  inta 
prominence  by  his  energy  and  skill.  Bomonee  has  colored 
its  early  days ;  but  at  any  rate  no  long  time  elapsed  before 
prosperity  began  to  visit  the  house,  and  after  one  or 
two  generations  it  found  itself  with  branches  extending^ 
to  all  parts  of  the  country,  tbe  chief  stores  being  6  in 
number,  one  for  each  branch  of  the  fSamily.  The  house  had 
taken  the  name  of  '*  Echigo  House  *'  (Echiyo-ya) ;  aud  as 
early  as  the  last  decade  of  the  17th  century  its  fame  was 
such  that  Eaempfer  was  attracted  by  the  extent  of  its 
commercial  operations  to  moke  special  mention  of  its 
achievements. 

The  story  of  the  success  of  the  Echigo  House  seems  to 
have  been  what  is  the  story  of  commercial  success  everywhere,. 
— keenness  to  seize  the  opportunity,  large  operations  and 
small  profits,  with  thoroughness,  honesty,  and  fair  treatment 
of  subordinates.  One  of  the  worst  features  of  old  Japanese 
trade  was  the  excessive  use  of  credit.  No  sales,  except  of 
the  smallest  retail  amounts,  were  made  for  cash,  and 
naturally  the  sellers  recouped  themselves  for  bad  debts  b7 
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ehargiog  high  prioM.  The  Eebigo  branch  house  in  Surnga 
ward,  YedOy  was  one  of  the  first  to  adopt  the  policy  of 
cheap  sales  for  cash  {gen-gin  ya$H'Un),  The  shop  soon 
became  one  of  the  most  popular  in  the  city,  and  was 
thronged  with  customers.  It  wsh  60  feet  long,  and  260  feet 
deep,  and  there  were  40  clerks,  each  of  whom  liad  his  own 
specialty,  snch  as  collar-silk,  sleeve-silk,  etc.  An  attractive 
ieatore  of  the  shop  (which  is  maintained  to  this  day,  as 
all  foreigners  can  testify)  was  that  the  prices  were  fixed ; 
there  was  no  coming  down  (kake-ne)  or  bargaining;  and 
this  was  appreciated  even  in  a  community  where  the 
bargaining  habit  prevailed.  ^  Beginniug  with  the  sale  of 
cloth,  they  gradually  enlarged  their  business  and  included 
other  staples,  and  went  outside  the  three  emporiums  of  Osaka, 
Yedo,  and  Kyoto,  to  the  various  provincial  towns. 
At  a  Liter  period  they  had  three  shops  in  Yedo,  employing 
altogether  1,000  clerks.  These  were  under  6  chief 
clerks  {bimto)j  who  met  half  a  dozen  times  a  month 
to  settle  accounts  and  discuss  the  policy  of  the  House. 
On  any  day  when  the  sales  of  any  of  the  shops  reached 
200  ryo^  congratulations  were  exchanged  and  the  clerks 
were  feasted.  In  the  10th  month  a  general  meeting  was 
held,  to  which  every  employee  came ;  and  it  is  related 

1.  As  a  oompensatioQ  for  the  rigid  maintenance  of  prices- 
they  dispensed  huspitalitj  in  the  same  way  that  certain  of  the  old 
foreign  hoases  do  in  Yokohama  to-day.  Any  customer  who  was 
baying  at  the  noou  hoar  was  invited  to  dine  with  the  whole  company^ 
The  Yokohama  costom  of  keeping  open  hoase  in  this  way  may 
have  had  the  Japiineiie  oastom  for  its  model.  Under  the  new  regime 
the  Eebigo  hoose  has  giTen  up  its  old  oostom ;  bat  instead  of  it  a 
enstomer  bqying  goods  to  the  valoe  of  100  yen  is  given  a  special 
dinner.  2.  This  may  perhaps  be  compared  to  92000  at  the  present 
day  in  America.  It  mast  be  noted,  in  passing,  that  the  consenratiye 
Japanese  merchant  does  a  mach  smaller  basiness  than  a  Western 
merchant  woald  do  on  the  same  capital.  The  Japanese  merchant 
employs  from  one- tenth  to  one-qaarter  of  his  capital,  and  looks 
np  the  rest  in  the  bank. 
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that  on  these  occasions  50  casks  of  wiue  were  emptied, 
aud  the  dacks  for  the  soap  alone  cost  100  ryo.  Their 
mnstei-s  of  the  six  branches  of  the  family  served  an 
apprenticeship  in  the  shop  like  other  clerks,  and  lived 
without  ostentation.  There  was  bat  a  single  capital  slock 
for  the  whole  of  this  extensive  basiuess,  and  the  profit  and  loss 
of  the  concern  was  made  ou  a  single  accoont,  not  separately 
for  each  branch ;  so  that  the  House  easily  surmounted  the 
vicissitudes  of  trade  in  any  particular  quarter.  The  whole 
busiuess  was  of  course  under  the  joint  control  of  all, 
and  a  modest  sum  was  apportioned  to  each  branch  for  the 
living  expenses  of  the  family.  No  one  family-master 
had  the  power  to  dispose  of  the  family  property ;  and  if 
Any  one  of  them  forfeited  confidence  or  attempted  to  take 
matters  in  his  own  hand,  he  was  forced  to  retire  {inkyo) 
from  the  headship  of  the  family,  and  a  successor  was 
appointed.  Even  in  laler  generations  the  fiction  was  kept 
up  that  the  six  family-masters  were  brothers;  and  the 
original  names  were  religionsly  preserved  ;  for  the  eldest,  the 
head  of  the  main  family,  Hachiroyemon,  for  the  next, 
Hachirobei,  for  the  third,  Saburobei,  and  so  on.  When 
Hachiroyemon  died  or  retired,  Hnchirobei  took  his  place 
and  his  name,  and  each  one  below  moved  np  a  place  and 
took  the  name  left  by  the  predecessor.  The  result  was  a 
business  in  which  the  extreme  of  experience  and  solidarity 
was  attained. 

Late  in  the  17th  century  the  House  began  to  attract 
the  attention  of  the  Government.  The  Town  Magistrate  of 
Yedo  brought  the  family  master  before  the  Conncil  of  State ; 
and  he  was  thenceforth  enrolled  among  the  Government- 
merchants  (ffo-yo-tashi  cJtonin).  These  were  rich  houses  who 
advanced  money  and  furnished  supplies  to  the  Government, 
and  they  naturally  occupied  the  most  influential  position  and 
possessed  special  opportunities  of  increasing  their  wealth. 
In  the  early  days  of  foreign  settlement  in  Japan,  when  the 
Government    was   suspicious    of    the    intentions    of    the 
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foreigners,  and  wisLed  to  pnt  the  trade  into  re- 
sponsible hands  on  the  Japanese  side,  the  Mitsni 
House  was  told  to  go  to  Yokohama  and  take  charge. 
Bnt  the  Honse  did  what  every  other  conservative 
honse  had  decided  to  do ;  it  refosed  to  go.  Only  after 
peremptory  commands  did  it  establish  a  branch  in  Yokohama. 
This  reluctance  of  the  respectable  and  solid  bnsiness-honses 
to  take  part  in  the  trade  with  foreigners  is  at  once  a 
characteristic  of  old  Japanese  commercial  life  and  a  key  to 
mnch  of  the  anfortamite  misunderstanding  which  has 
siuce  given  rise  to  certain  generalizations  on  Japanese 
ebaraeter  peculiar  to  a  class  of  foreign  residents  in  Japan. 

The  story  of  this  House,  with  what  has  been  said 
of  the  membership  of  a  mercantile  household  and  of  the 
Sjrstem  of  branch-hoases,  will  perhaps  suffice  to  give  a 
general  notion  of  the  organizatiou  and  methods  of  the 
ordinary  commercial  house.  Of  the  differentiation  of  trades 
and  industries,  the  inter-oonnectton  of  the  different 
branches,  the  methods  of  distribution  and  exchange  peculiar 
to  each,  the  monopolies  and  privileges  enjoyed,  one  is 
tempted  to  write  more  at  length.  But  there  is  space  here 
for  only  a  few  words  upon  a  single  topic, — ^the  commercial 
guilds.  Before  proceeding  to  that,  however,  it  will  be 
worth  while  to  note  the  chief  classes  iuto  which  the 
various  commercial  houses  of  each  trade  were  divided. 

In  the  commercial  transactions  of  the  time  the 
figures  thatappearmostprominently  and  most  often  are  five, — 
the  producer,  the  carrier,  the  wholesaler,  the  broker,  and 
the  retailer.  With  the  first  (usually  called  ni-nushi  or  freighter) 
we  are  not  here  conoerued.  Of  the  second  something  will  be 
said  later.  The  wholesaler  {toitfa^  usually  pronounced  toii- 
ya)  was  perhaps  the  leading  figure  in  the  commercial  world. 
There  was  little  or  none  of  the  manulactnring  on  a  large 
seale  which  has  characterized  European  and  American  in* 
dnstry  since  the  end  of  the  last  century,  and  there  was  a 
large  class  of  wholesalers  who  acted  at  the  same  time  as 
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capitalists  or  nndertakers  for  the  farmer  and  the  artisan- 
Gastoin  required  that  the  toit/a  should  he  the  invariahle 
medium  of  distributioo,  and  that  next  to  him  the  broker 
{nakarfiii,  middleman)  should  interveue.  The  brokers  usually 
belonged  to  the  same  guild  as  the  toiya  though  they 
might  form  a  separate  division  of  it.  The  tohja^  however, 
seem  usually  to  have  acted  as  not  much  more  than  commis- 
sion merchants,  and  possibly  this  would  be  a  more  accurate- 
designation  for  their  class. 

A  brief  survey  of  the  operation  of  distribution  in  one 
or  two  of  the  trades  will  illustrate  more  dearly  the  func- 
tions of  the  different  members  of  the  commercial  circle  and 
the  operatious  of  trade.  The  toiya  of  Osaka  were  of  two 
sorts,  first  those  who  exported  to  Yedo,  the  great  consum* 
ing  market,  the  merchandise  that  poured  from  all  sidea 
into  Osaka,  the  great  distributing  centre.  These  were  known 
as  kimen-donya  (exporting  houses)  or  Yedo-gunn  (Yeda 
guilds),  and  seem  to  have  been  fewer  in  numbers  and  more 
clannish  than  the  second  class.  Something  will  be  said  of  their 
operatious  in  speaking  of  the  guilds.  The  others,  known  as- 
jthokoku-ffwni  (guilds  of  various  provinces)  were  the  receivers 
of  the  merchandise  from  the  various  producing  quarters. 
Theeo  guilds  were  larger,  and  new  houses  could  join  without 
difficulty.  Each  trade  of  course  had  its  special  regions 
from  which  the  bulk  of  the  production  came.  The  timber 
dealers,  for  instance,  looked  priucipiiUy  to  the  provinces 
of  Owari  and  Kii,  and  after  these,  to  the  island  of  Shikoku^ 
where  stood  the  forests  of  Tosa, — ^the  forests  whence^ 
bringing  true  a  popular  saying,  liberty  sprang  forth  in 
the  days  of  1876  and  later.  Goods  might  be  ordered  by 
an  agent  of  the  toiyu^  who  went  into  the  interior  and 
ordered  what  was  wanted.  Or  the  goods  might  be  made 
in  pursuance  to  a  written  order  received  from  the  toiyaf 
specifying  the  goods  according  to  quality,  trade-mark,  etc. 
In  these  cases  the  term  chnmon-ahina  (merchandise  to  order) 
was  employed,  and  the  wholesaler  usually  made  an  advance 
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payment  {zen-kiu)  or  payment  on  account  (uc/ii-Ain).  This 
advance  might  amonut  to  two-fifths  or  even  one-half,  accord- 
in  to  the  custom  of  the  trade.  There  miglit  or  might  not 
he  a  written  contract,  according  to  the  custom  of  the 
trade  and  the  complexity  of  the  stipulations.  The  time 
aOowed  was  a  fairly  long  one,  especially  wliere  the  goods 
were  to  be  brought  by  sea, — it  might  even  reach  6  mouths 
or  a  year.  Cousignments  were  often  made,  however, 
without  a  previous  order,  aud  in  some  trades — the  timber 
trade,  for  instance — the  bulk  of  the  business  was  done  in 
this  way.  Such  merchandise  was  known  as  *'  consigned 
goods  "  (okw'i'Ut),  in  distinctiou  from  *'  goods  to  order  " 
{ehumon'Shina), 

The  seller  himself  might  come  on  with  the  goods,, 
either  as  supercargo  (mca-nony  above-passenger),  or  as  his 
own  skipper  ;  but  more  generally  they  were  given  into  the 
hands  of  an  ordinary  carrier.  In  the  cotton  goods  trade,  at  least, 
and  very  likely  in  others,  the  risk  and  expense  of  trans- 
portation were  upon  the  seller.  The  mode  of  settlement 
varied  according  to  the  trade.  In  the  snlt  trade  payment 
was  made  by  tlie  toiya  in  the  month  succeeding  delivery  ;. 
in  the  timber  trade,  usnaUy  on  delivery  and  sale ;  in  the  cotton- 
goods  trade  the  settlement  was  sometimes  upon  delivery ;  but 
here  and  in  other  trades  it  was  not  usual  to  settle  until  after 
the  sale  of  the  goods  by  the  Unya,  because  the  toiya 
was  paid  by  a  commission  on  the  price  leseived. 

Arrived  at  the  wharf  or  river-bank,  the  consignee 
examiued  the  goods,  compared  tbem  with  the  bill  of  lading, 
and,  if  they  were  satisfactory,  set  his  seal  by  way  of  receipt 
in  the  pass-book  (hantori-cho)  of  the  captain,  and  took  de- 
livery. The  bill  of  lading  (okuri-jOy  letter  of  consignment),  of 
which  one  or  two  samples  appear  in  Part  III,  appears  usually 
to  have  been  sent  along  with  the  goods,  but  packed  iuside 
the  wrappings  so  as  not  to  be  taken  out  until  it  reached 
the  consignee.  It  was  in  form  a  letter  from  the  consignor, 
directing  the  captain  to  deliver  to  the  person  named  es 
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•consignee  the  goods  Bpecified.  Where  there  was  a  laud- 
route  aviiilable  as  well  as  the  sea-route,  it  is  probable 
that  a  copy  of  the  bill  of  lading  or  a  receipt  by  the  captain 
was  sent  independently  to  the  consignee,  bat  this  could 
hardly  have  been  usual. 

The  delivery  was  made,  in  the  case  of  cotton  goods 
and  the  like,  within  the  premises  of  the  toii/a:  for  the 
warehouses  of  t*nya  in  the  same  trade  usually  stood  close 
together,  near  the  bank  where  it  was  customary  to  laud 
the  merchandise  they  dealt  in.  But  timber  was 
merely  pliiced  on  the  bank  and  sold  fiom  that 
place;  while  salt  whs  sold  from  the  vessels, 
in  order  to  avoid  the  waste  consequent  upon  an  additional 
loadiug  and  unloading.  But  the  sale  must  iu  every  case, 
as  has  been  said,  pass  through  the  hnnds  of  the  appropriate 
tmya.  Where  the  goods  hud  been  specially  ordered,  the  tou/a, 
being  consignee,  of  course  had  a  claim  upon  them ;  but  even 
where  the  merchandise  was  okiiri-ni  (not  ordered),  tlie 
seller  was  subject  to  the  monopoly  of  the  toiya  guild.  This 
was  a  not  uncommou  source  of  controversy — the  right  of 
a  particular  house  to  act  as  Unya  or  the  prescriptive 
privilege  of  a  particular  consignor  to  sell  directly  to 
the  retailer,  and  a  number  of  cases  of  the  sort  will  be 
found  in  Part  IU.  The  vegetable  guild  in  Osaka,  for 
instance  (which  numbered  40  wholesale  houses  and  150 
brokers*  houses^)  had  the  control  of  the  12  leading 
vegetables,  which  could  not  be  sold  in  any  other  market 
than  theirs;  and  finy  secret  selling,  if  discovered,  was 
punitthed  by  the  town  authorities.  Within  the  trades 
tliere  might  be  a  division  of  monopolies, — salt  fish  and 
fresh  fish,  for  exiimple,  were  sold  at  difierent  markets. 
When  a  dispute  as  to  privilege  arose  over  a  sale  of 
perishable  goods  of  this  sort,   a    middleman    {chufai-niu) 


1.  The  number  of  brokers*  houBeii  seems  usually  to  have  been 
the  larger. 
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was  appointed,  who  sold  off  the  fish  and  deposited  the 
proceeds  with  some  reliable  person  nntil  the  controversy 
was  settled. 

The  sale  took  place,  as  has  been  indicated,  in  most 
cases  by  auction, — sometimes  by  written  bid,  bnt  nsaally 
in  an  open  air  market  with  oral  bidding.  The  purpose  of 
selling  by  auction,  of  course,  was  to  obtain  the  best 
possible  price  for  the  goods,  because  the  toiija,  as  has 
been  said,  was  usually  paid  by  a  commission.  In 
the  timber  trade  the  ttnifOy  when  a  timber-cargo  was 
expected,  announced  it  for  some  days  before  hand,  by 
hanging  out  a  paper  advertisement  stating  that  on  such 
a  day  timber  of  such  a  sort  from  such  a  province  and 
to  such  an  amount  would  be  auctioned  to  the  brokers.  At 
the  appointed  day  the  timber  is  unloaded  along  the  bank, 
tlie  wholesaler  aud  the  brokers  assemble,  with  a  '*  recorder 
of  sales"  {uri'katacho'tsvke),  and  the  sale  proceeds.  As 
each  lot  is  bid  off  the  recorder  enters  in  his  book  the  kind, 
number  of  pieces,  broker's  name,  and  price.  From  tbe 
momeut  of  this  entry  the  stock  is  the  broker's  and  at  his 
risk.  Delivery  is  usually  postponed  till  the  succeeding  day, 
when  a  memorandum  of  amounts  and  prices  is  given  to  each 
buyer  ;  but  if  desired,  the  timber  may  be  left  (by  the  well- 
known  transaction  of  kai-azuke^  buying  and  leaving  on 
deposit)  by  the  broker  on  the  premises  of  the  toiya. 

After  the  close  of  the  sale,  the  price  having  been  thus 
determined,  the  toiya  settles  with  the  consignor  or  his 
representative  (unless  by  the  custom  of  the  trade,  as  already 
mentioned,  the  settlement  is  made  at  a  later  date).  The 
broker,  as  we  shall  see,  has  not  yet  settled  with  the  toiya ; 
nevertheless  the  toiya  guarantees  the  obligation  of  the 
broker,  or  rather  takes  it  upon  himself,  and  pays  over  the 
price  bid  at  the  auction,  less  the  toiya* b  own  commission. 
This  commission  {kosen)  was,  in  the  timber  trade,  10 
per  cent.,  the  toiya  paying  the  expenses  of  unloading.  In 
the  salt  trade  the  commission  was  8}  per  eent.,  but  these 
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were  regarded  as  specially  high  raies.  If  the  toiya  had 
already  made  advances  (zenkiHf  uchikin)  at  the  time  of 
ordering  the  goods,  this  advance  was  of  coarse  deducted 
from  the  price,  and  only  the  balance  {shikin-kin,  final  sum) 
paid  ;  while  at  the  same  time  a  balance-sheet  {tlukiH-gaki) 
of  the  transaction  was  handed  to  the  consignor  and  the 
proper  receipts  taken  and  entries  made. 

There  were  apparently  greater  variations  of  custom  in 
the  modes  of  settlement  between  brokers   and  toiya  and 
between  retailers  {ho-uri-mn)  and  brokers.    lu  the  vegetable 
trade  both  settlements  were  to  be  made  at  the  end  of  60  days 
(the  retailer  handing  to  thebroker  and  the  latter  to  the  toiya). 
The  broker   was  the  guarantor   of  the    retailer's    credit ; 
for  if  payment  failed  at  the  time  appointed  and  subsequent 
demands  were  fruitless,  the  broker  might  be  posted  in  the 
market     for     non-payment     [fu-luirai-fuda,    non-payment 
placard),  and  so  long  as  the  claim  remained  unsettled  he 
could  not  bay  in  that  market.      In  the  fish  trade  the  trans- 
actions between  toiya  and  brokei-s  were  often  for  cash  {gen- 
kin  luif  ready- money  sales).     When  the  sale  was  on  credit 
(nobe-uri,  sale  with  postponement),  the  broker  must  obtain 
the  indorsement  of  a  fellow -broker  as  guanuitur,  who  was 
responsible  in  case  of  the  former's  defuult.    lu  the  sale  of 
Satsumti   sugar,  the  lots   were  bid  ofif  in  the  name  of  the 
division  of  the  brokers'   guild  (there  were  7  divisions)  to 
which  the  buyer  belonged  ;  and  the  division  was  responsible 
for  payment.      But  in   sales  of  Tosa  sugar  each   broker 
bouglit  on  his    individual  responsibility.     In  the   timber 
trade  the  brokers  settled  at  the  end  of  60  days.     In  the 
salt  trade  the  time  was  80  days ;  while  the  retailers  paid 
cash  to  the  brokers  on  the  spot,  or  at  the  most,  within  8 
days. 


We    are    now    able    to    turn    to    the    organizations 
which    controlled     the    monopolies    already    mentioned, 
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prescribed  the  methods    of  each    trade,  and  enforced  the 
rules  of  fair  dealing  between  merchaots, — that  is,  to  the 


?•     OuUds, 


The  earliest  legal  docament  relating  to  the  Yedo  gailds 
is  said  to  be  a  town-proclamation  of  1651  (Keian,  lY), 
concerning  transfers  of  shares  in  the  bath-house  (furo-ya) 
guild.  It  runs  :  '*  The  sale  and  purchase  of  bath-house 
trade-signs^  is  hereafter  forbidden,  except  between  relatives. 
Even  in  those  cases  the  transaction  must  be  acknowledged 
before  the  parties*  five-men  companies  and  the  householders 
of  their  wards  and  be  sanctioned  by  the  Three  Elders.*' 
The  early  history  of  the  guilds,  and  indeed  of  commerce  in 
general,  must  always  be  difficult  to  revive  completely,  for 
the  records  of  various  epochs  have  been  seriously  diminished 
by  the  great  conflagrations  which  visited  Osaka  and  Yedo 
from  time  to  time.  But  it  seems  clear  that  the  guilds 
received  little  official  sanction  until  the  18th  century.  Be- 
fore that  time  there  had  been  guilds,  and  they  had  restricted 
the  number  of  houses  possessing  shares  {kahu-nakam^i^ 
shares  in  the  guild),  that  is,  doing  business  of  that  sort ; 
but  the  restriction  seems  to  have  been  accomplished  chiefly 
by  the  methods  of  moral  compulsion  to  which  a  Japanese 
community  is  so  sensitive,  and  without  the  aid  of  a  franchise 
from  the  Government.  It  is  easy  to  see  that  the  persisteut 
notion  of  a  family  as  a  kahu^  a  commercial  entity,  must  have 


1.  Kamban  was  the  upright  wooden  sign  in  front  of  a  shop, 
liearing  the  name  of  the  house  or  of  a  special  article  sold  there. 
The  transfer  of  this  was  the  transfer  of  the  right  of  doing  business. 
The  uoren,  or  split  curtain  between  the  shop  and  the  liying-rooms, 
had  a  simUar  importance. 
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led  to  oertuin  restrictions  on  new  enterprises,  restrictions- 
resting  on  social  opinion,  not  official  intervention ;  and 
the  final  refasal  of  certain  venturesome  ones  to  sabmit  to 
those  restrictions  seems  to  have  led  the  majority  to  resort 
to  the  authorities  for  the  sanction  and  the  defence  of  their 
customary  privileges. 

The  term  for  guild  was  sometimes  nahama  (com- 
panions), but  usually  Arumt  or  kumiai  (company,  association).. 
Among  the  earliest  gailds  haviog  legal  monopolies  were 
those  of  the  retail  rice-houses  {komsya),  the  fish-stands,  ^ 
the  pougee-silk  stands,  the  cypress- article  stands,  the  sundry- 
merchandise  stands  and  the  peddlers'  stauds.  We  hear 
also  in  Yedo  of  the  bath-houses,  in  1651,  as  has  been  said. 
In  1659  a  town-proclamation  of  Yedo  declared  the  limita- 
tions upon  the  peddling  of  goods :  '*From  to-morrow  the  ped- 
dlers' business  shall  be  subject  to  official  inspectiou.  The  fol- 
lowing only  shall  be  allowed  to  peddle :  Disabled  persons  above 
50  or  below  15  years  of  age  ;^  sellers  of  silk  pongee,  of  hemp 
cloth,  of  cotton  cloth,  of  paper  articles,  of  musquito  netting, 
of  tea,  and  of  second-hand  clothes ;  and  hairdresserB,^  — all 
those  who  were  lately  recorded  in  the  register.*'  The  mouey- 
chaogers  {njo-gaye-ya)  virere  given  a  legal  monopoly  about  1720 
(at  that  time  they  numbered  some  600) ;  and  it  was  only 
towards  the  end  of  the  last  ceutury  that  in  Yedo  official 
sanction  was  given  to  the  minority  of  the  guilds.  Those 
of  most  importance,  of  course,  were  the  wholesalers  (toi-ya). 


1.  Za  means  "  seat,"  but  the  Japanese  sit  where  we  stand. 
Here  za  probably  indicates  ilie  place  where  a  man  spreads  out  his 
w^res ;  and  it  is  especially  appropriate  for  the  peddlers,  who  do  not 
go  about,  as  oars  do,  from  door  to  door,  bat  spread  their  wares, 
generally  by  night,  at  the  side  of  the  street,  and  sit  on  a  piece  of 
matting  waiting  for  purchasers.  2.  This  must  mean  that  such 
persons  could  peddle  any  articles.  8.  In  those  times  the  hair- 
dressers were  itinerant  and  plied  their  trade  in  open  spaces  along 
the  street. 
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Next  1o  these  were  the  rice-brokera  {fuda-ui^ki)^  the  bath- 
bonsee,  ftiid  the  bair^dreMera.  Then  came  the  guilds  of  the 
nrtisaasy  the  gailds  of  the  Goyernment-inerchantB,  and  the 
guilds  of  contractors  (f^ot-mn),— contractors  for  river-clean* 
ing,  for  garden-making,^  for  aqnednct-repairing,  for  road* 
repsiringy  and  for  bridge-bnilding ;  and  besides  these  there 
were  to  be  reckoned  gailds  of  merchandise-boats,  passenger 
boats,  water-boats,  and  even  mod-scows.  Altogefher  there 
were  in  Yedo  in  the  early  part  of  this  century  some  00 
gailds  of  all  sorts. 

Bnt  it  was  in  Osaka  that  the  guild  was  to  be  seen  at 
its  best.  Commercinlly,  as  weU  as  geographically,  Osaka 
WAS  the  central  point  of  Japan,  and  especially  in  manufactured 
articles  the  control  of  the  trade  was  in  the  hands  of  the  Osaka 
wholesale-houses.  Those  of  Yedo  were  largely  dependent 
upon  Osaka,  were  in  fact,  in  perhaps  a  majority  of  cases, 
either  originally  or  actually  mere  bmnches  of  great  Osaka 
houses  ;  for  Osaka  had  been  a  prosperous  city  while  Yedo 
WAS  yet  ouly  a  new  castle-town,  and  when  the  capital 
of  the  Tokugawas  came  to  have  dominant  political 
importance  and  to  be  thronged  every  year  by  the  multitude 
of  visiting  vassals,  the  thrifty  Osaka  merchants  sent  down 
their  agents,  and,  by  establishing  branch-houses  of  their 
own,  managed  still  to  keep  control  of  the  trade  of  the 
country.  Thus  the  original  source  of  distribution  was 
Osaka,  with  its  o-toiya  (chief  wholesalers),  and  from  there 
the  merchandise  found  its  way  to  the  intermediate  and 
smaller  centres.  The  Yedo  merchants  never  had  either 
the  capital  or  the  character  of  the  Osaka  merchants. 
The  constant  sight  of  the  Inxxury  and  prodigality  which 
long  years  of  peace  brought  about  in  the  Tokugawa  samurai 


1.  The  sight  of  the  huge  slabs  of  stone,  qoarried  in  the  interior, 
which  form  a  feature  in  all  large  Japanese  gardens,  woald  suggest 
how  it  was  that  the  fumishiog  of  garden-supplies  might  easily 
fill  into  the  hands  of  contractors. 
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indneed  similar  ambitions  in  the  merohants ;  and  the 
dependeuoe  of  the  Yedo  trade  on  the  patronage  of  the 
nobility  led  to  a  habit  of  flattery,  fawning,  and  bribery, 
which  ooald  not  bat  have  an  evil  effect  on  commercial 
mauners.  To  the  system  of  unlimited  credit  and  redupli- 
cated debt  which  began  with  the  nobility,  great  and  small, 
and  extended  to  the  dealings  with  other  classes,  was  due 
the  unnatural  and  inflated  condition  of  trade  which 
characterized  Yedo  in  the  first  half  uf  tbe  present  century. 
This  led  inevitably  to  tbe  Niilliflcation  Order  of  1848  (given  in 
Part  m),  which  swept  away  the  accumulation  of  debt  and 
euabled  the  merchants  to  start  again  upon  a  cash  footing. 
In  Osaka  the  manners  of  the  Court  had  never  exerted  such  an 
influence  on  commercial  habits ;  for  the  Castle  possessed 
a  comparatively  small  contingent  of  samurai,  and  the 
necessity  which  constroiued  tbe  great  daimyo  of  the  central 
and  western  regious  to  sell  their  rice  in  Ouaka  placed  them 
in  competition  with  each  other  for  the  favors  of  the 
capitalists  and  made  tbe  merchants  rather  than  the  nobles 
the  masters  of  the  situatiou.  In  wealth  and  standing  the 
Osaka  houses  far  outranked  those  of  Yedo.  Their 
names  and  their  pninperity  dated  back  two  centuries 
or  more,  and  the  heads  of  the  houses  carefully  cherished 
the  traditions  of  their  establishments.  The  managers, 
clerks,  and  apprentice-boys  were  geuerally  sent  at  au 
early  age  from  the  provinces  where  the  master  was  boru,  and 
the  employment  descended  from  father  to  son.  So  extensive 
was  the  business  of  some  houses  that  many  of  the  employees 
were  said  uever  to  have  seen  the  master's  face.  In- 
tegrity and  reliability  wore  the  characteristics  of  the  t3'^pical 
Osaka  house.  Credit  was  so  soUd  that  bills  and  notes 
passed  freely  from  baud  to  hand,  and  after  a  long  circulation 
come  back  to  the  drawer  or  maker  without  the  intervention 
of  banks. 

It  was   in  such   a  community  tbat  the  highest  com- 
mercial developmeut  of  the  country  was  reached,  and  the 
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goilds  mast  be  stadied  chiefly  in  Osaka.^  Here,  as  in  Yedo, 
they  existed  loug  before  they  received  official  sanction 
and  legal  monopoly.  Some  of  the  privileges  were 
given  (or  sold)  as  a  reward  for  particular  services 
performed.  Thas  in  the  middle  of  the  last  century 
the  drog-sellers  were  so  honored  for  their  services  to 
mediciual  science.  The  oil-sellers  were  similarly  treated  as 
a  reward  for  supplying  the  Emperor's  palace  with  oil.  The 
imis  of  Osaka  were  given  a  monopoly  in  return  for  the 
large  amouut  of  money  which  they  gave  for  the  repair  of 
certain  city  bridges,  aud  the  builders  for  their  services  in 
repairing  the  great  temple  of  tbe  Empeiur.  But  it  was  not 
tmtil  afler  the  periods  Meiwa  aud  Anyei  (1764-1780)  that 
the  guilds  were  generaUy  recoguized.  During  those  periods 
the  increase  of  trade  was  such  that  the  old  guilds  found 
themselves  unable  to  control  the  new  men,  and  they  applied 
to  the  Government  to  sanction  the  monopoly  which  the 
guilds  claimed.  This  was  done,  and  thenceforward  ench 
guild  was  accustomed  to  pay  annually  to  the  Guverament  a 
sum  called  *'  thank-money  '*  {fdi/oga-Hn),  in  effect  a  fee,  and 
to  make  gifts  {mu-dai-nionOf  things  without  a  price)  of  the 
articles  in  which  it  dealt.  The  guilds  at  that  time 
nambcred  about  100,  and  included  the  wholesalers  and 
brokers  ^  for  rice,  vegetables,  oil,  fresh  fish,  drugs,  dried 
fish,  timber,  aud  so  forth.  Of  these  some  had  several 
thousands  of  members,   others  less    than   a  score.      For 


1.  There  is  bat  one  scholar  who  has  given  special  study  to 
Japanese  guilds,  Mr.  Matsozaki  Earanosake,  lately  lectnrer  at  the 
Imperial  University,  and  now  studying  in  Germany.  He  has  made 
a  nnique  collection  of .  the  Osaka  goild-constitations.  Bat  among 
the  scholars  of  the  older  generation  Professor  Eomiyama  Yasusake 
has  the  widest  aoqoaintance  with  the  details  of  the  old  commercial 
life.  2.  The  wholesalers  (toiyn)  and  brokers  {nakagai,  go-betweens) 
for  the  same  article  were  often  in  different  guilds  or  divisions  of  the 
same  guild. 
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nearly  two  oentories  the  guilds  as  a  whole  seem  to 
have  been  dominated  by  a  combination  of  the  most 
powerful  of  them,  including  the  trades  concerned  with 
the  great  staples  of  commerce,— cotton,  dry  goods,  iron- 
ware, paper,  oil,  drugs,  earthenware,  matting,  lacqnered 
ware,  and  wine.  This  was  known  as  the  ''  ten  knmi  **  (ten 
companies  or  guilds) ;  and  late  in  the  17lh  century  a  similar 
combination  was  made  in  Yedo.  The  two  acted  together 
and  seem  to  have  cooperated  with  the  shipping  guild  to 
control  the  whole  trade  between  Osaka  and  Yedo.  As 
time  went  od,  mnny  of  the  original  10  kumi  divided  into 
two  or  moi*e,  each  taking  a  special  variety  of  merchandise, 
and  it  is  difficult  to  trace  the  original  organizattou. 
Early  in  the  17th  century  the  wine  guild  broke  away 
completely,  and  the  term  used  thenceforth  was  often  **  nine 
kuuii,"  But  we  find  the  enumeration  and  the  names  of 
the  trades  changing  at  different  times.  In  the  present 
century,  however,  the  combination  appeal's  to  have  revived 
the  original  name,  though  witli  constituent  trades  differ- 
ing Boaiewhnt;  and  the  increase  of  its  power  helped  to 
bring  about  the  popular  dissatisfaction  which  culminated 
in  the  severe  measures  of  1841-2. 

One  of  the  difficulties  in  examining  the  organization 
of  the  guilds  is  to  distinguish  between  the  guild  proper 
and  combinations  such  as  the  above.  The  term  kumiai^ 
sometimes  kimii  (company),  is  applied  to  the  guild  as  a 
whole ;  and  tbus  the  combination  was  known  as  the  ''  ten 
h'unii,''  But  each  guild  might  be  subdivided  again  into 
administrative  groups,  and  these  were  also  known  as 
huiiH.  Thus,  the  tiin^er  guild  was  divided  (in  later 
times)  into  7  kuinit — cypress,  cedar,  ship-timber,  shingle 
nnd  a  brokers*  ktimi  being  among  them.  The  seven 
kumi  of  the  cotton  guild  were  named  from  the  wards 
in  which  they  had  their  places  of  business.  There 
was  a  large  guild  of  wholesale  houses  in  Osaka  importing 
from   various  quarters,  and  the  three  kumi  were  divided 
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aeeordiiig  as  their  merchandise  came  from  the  north 
«oasty  from  Satsama,  or  from  Tosa.  Thus  there  seems  to 
have  been  no  fixed  rule  for  the  formation  of  kumL  It  wonld 
seem  that  each  group  termed  kumi  did  have  a  certain 
coherence  and  independeuee  of  its  owu  while  m  larger 
^oestions  of  policy  it  was  nnder  the  control  of  the  highei 
body.  Another  obscmre  point  is  the  relations  between  the 
brokers,  wholesalers,  and  retailers  of  each  trade.  Still 
another  is  the  guild-relation,  if  any,  between  the  houses 
respectively  importing  into  Osaka  from  the  interior, 
retailing  in  Osaka,  and  exporting  to  Yedo  the  goods  of  any 
particular  liue.  The  10  kwni  above  spoken  of  were  known 
as  the  '^  Yedo-exportiog  houses,**  and  they  appear  to  have 
had  a  different  organization  from  the  houses  who  dealt 
directly  with  the  producers  by  advancing  capital  and 
securing  their  product. 

Premising  these  difficulties  and  obscurities,  we  may 
look  briefly  at  some  of  the  general  features  of  individual 
guilds.  The  organization  was  that  of  a  number  of 
shareholders  {kabuMkt)  united  into  an  associatiou  (Arumi). 
There  were  managers  of  various  grades, — a  so-gycji 
(general  director),  a  tathi-yyoji  (director  for  the  year),  and  a 
tiuki'ban  (inspector  for  the  mouth).  The  tozhi-gyoji  seems  to 
have  been  set  over  the  lowest  group  known  as  kwnn ;  the  so- 
if^i  probably  officiated  over  the  larger  kumi ;  and  there  was 
sometimes  a  still  higher  officer,  the  o-ggriji  (chief  director). 
The  number  of  shares  was  fixed  by  the  (Government,  but 
could  apparently  be  increased  on  request  of  the  kumu 
Each  shareholder  had  a  share-certificate  {kabvfuda^  kahu- 
ckomm).  The  numbers  of  shares  in  the  diffarent  kumi 
di£fered  greatly,  as  has  been  said.  A  few  of  the  numbers 
are:^ 

Rice  (wholesale) 1,851 

yegetab]es(      "       )    40 

1.  The  periods  of  most  of    tliese  are  not   known,   but  they 
miist  have  been  before  the  end  of  the  last  century. 
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Vegetables  (brokers)  20 

Wax(       •*      ) 120 

Oil  (wholesale)    9 

Oil-lees  (       "       ) 278 

Drugs    (       •*        ) 278 

Books  50 

Pawnbrokers   618 

Balh-hoasoB    2,004 

Money-changers 52 

Wine    707 

The  roles  of  the  guild  {woshi-awase  jomohi,  nakama 
jvlio)  were  made  by  themselves,  and  were  entered  iu  a  large 
book,  iu  which  the  members  of  the  guild  set  their  seals.  A 
glance  at  the  rules  of  the  company  of  salt  fish  and  dried 
sardine  wholesalers  will  give  au  idea  of  the  general  features 
of  the  management. 

"  Instrumeut  of  Anyei,  X,  4  (May  1781). 

''  The  regulations  recently  agreed  upon  between  the 
five  himi  of  salt-fish,  dried-fish,  and  dried  honito  will  of 
course  be  obeyed  by  this  kximiai  (association).  But  we 
have  also  agreed  upon  the  following  articles  to  be  observed 
by  us  : 

*'  1.  No  member  of  this  kumiai  may  employ  oue  who 
has  come  from  employment  under  another  member  without 
learning  whether  he  was  faithful  to  his  former  employer  and 
left  him  rightly  or  not ;  for  this  purpose  inquiries  should  be 
made  of  the  former  employer  as  to  whether  there  is  any 
reason  why  the  person  should  not  be  employed ;  and  if 
there  is  he  must  be  rejected. 

<*  2.  When  a  new  branch-house  is  founded  by  one  of 
the  wholesale  houses  belonging  to  this  kumiai,  or  when  a 
clerk  after  serving  a  wholesale  house  several  years  and 
becoming  thoroughly  acquainted  with  the  business,  has  left 
his  employment  without  fault  on  his  part,  an  application 
from  such  an  employer  or  bnmch -house  for  a  share  in  the 
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guild  may  be  made  to  the  director  for  the  year,  and  if  a 
reeommendation  ib  brought  from  the  former  employer  or  the 
main-honsei  the  share  may  after  earefol  inyestigation  be 
granted.    No  recommeDdation  of  any  other  sort  shall  suffice, 

"  8.  The  same  mle  shall  spply  to  clerks  engaged  for 
six  months  only,  if  they  have  served  for  several  years.  But 
in  no  case  shall  a  share  be  given  to  one  coming  from  another 
kwnitU. 

**  4.  When  any  shareholder  wishes  to  assign  his 
share  he  must  report  to  the  director  for  the  year  and 
await  the  permission  of  the  gnild.  This  obtained,  he  must 
file  with  the  director  for  the  year  an  instrument  reciting 
thnt  there  is  no  one  who  has  any  right  to  oppose  the 
assignment.^  Private  assignments  will  not  be  valid  as  agninst 
the  kiimiai. 

*'5.  When  tin  investigation  has  been  made  as  to 
the  person  who  desires  to  receive  the  share,  and  the 
assignment  has  been  allowed  and  miide,  the  assignee  must 
file  an  instrument  engaging  to  ptiy  without  fail  the 
annual  thimk-money  to  the  Qovernmeut  and  to  obey 
the  rules  of  the  kuwiai. 

"6.  If  any  member  of  any  of  the  guilds  defaults 
in  a  debt  owed  to  any  member  of  this  guild,  and  the 
latter  wishes  to  bring  suit  for  its  recovery,  he  must  first 
give  notice  to  all  the  members  of  the  guild,  and  those 
houses  who  also  have  credits  against  the  debtor  must 
consult  and  determine  whether  to  bring  suit  at  the  same 
time  or  to  wait.  In  such  cases  consideration  must  always 
be  shown  for  the  interests  of  others. 

"  7.  No  member  may  adopt  a  ronin  (masterless  person) 
who  has  once  been  adopted  by  another  member  and  after- 
wards divorced,^  if  the  first  adopting  family  objects,  nor  may 


1.  That  is,  tliere  is  no  inenmbrance  on  the  share.  2.  The  same 
word  (ri-yen )  is  nsed  for  the  divorce  of  a  wife  or  husband  and  the 
sending  away  of  an  adopted  ehild. 
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«ny  reeommend  Lim  to  anofher.       The  vioUtioii  of  this 
role  would  cause  dilieeiuiion  among  ue. 

"8.  All  regulatiouB  made  by  the  kumiai  at  a  general 
meetiug  shall  be  observed  by  eaeh  member,  even  though 
he  was  prevented  by  business  from  attending  the  meeting. 

"9.  All  members  must,  on  notice  from  the  director 
for  the  year,  atteud  the  meetings  of  the  kutidai  and  the 
joint-meetings  with  other  kuiuiau  Absence  from  the 
meeting  is  no  excuse  for  not  obeying  its  decisions. 

*'  10.  The  office  of  director  for  the  year  shall  be  filled 
by  eacb  member  in  turn.  But  if  the  one  whose  turn  has 
arrived  is  ill  or  too  young  or  too  old,  the  director  for  the 
expiring  year  shall  name  another  person  for  the  office,  and, 
this  decisiou  shall  be  final.  The  person  acting  as  director 
must  conduct  himself  with  honesty,  ciirefuhiess,  and 
diligence. 

We  have  all  agreed  as  above;  auy  one  violating 
these  rules  shall  be  treated  as  the  guild  shtill  upou 
deliberation  decide.  In  testimouy  whereof  we 
bereunder  set  our  seals.*' 

The  entrance  of  a  new  member  or  the  assignment  of  an 
old  share  was  not  a  simple  matter  of  pajriiig  the  money 
aud  getting  the  certificate.  It  was  made  a  formal  occasion, 
and  there  were  certain  birgesses  to  be  paid  (as  in  the 
case  of  land-trauBfor  already  noted)  to  the  various  parties 
interested.  The  fees,  in  addition  to  the  price,  payalue  by 
the  receiver  of  a  share  of  the  cottou  guild  during  the 
Bunkwa  period  (1804-18)  were : 

1.    Where  a  new  share  was  created : 

To  the  guild,  as  entrance-fee 60  rtfit,  gold, 

"    <'  chief  derk^   8  ryo,    •«  , 


1.  It  woald  seem  that  this  tranMetion  was  looked  on  as  a  grant 
or  priWlege  from  the  old  honse  ur  master ;  the  original  docameni 
meDtioHB  merdj  the  wife,  clerk,  etc.,  bat  we  must  iuppose  that  it 
was  those  of  the  head  of  the  tamilj  or  house  jost  left. 


» 
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To  the  wife 8  6w,    "    . 

"    «    son  2   ",    "    , 

"    "    pareuts 2   '•  ,    ** 

"    "    servants  ad.  lib.; 

besides  the  cost  of  the  new  seal,  of  a 
geueral  feast,  etc. 
2.    Where  a  share  was  assigned  to  another  member : 

To  the  gaild,  as  entriince-fee 80  9*2^0  guld, 

"     •*   chief  clerki 8   "      **  , 

**     •*   parents 2  bu      ", 

"     *•   wife  2  **       '•  , 


"     "  son 2 


((       «( 


f 


etc.,  etc. 

8.    Where  the  assignee  was  a  relative  of  the  assignor : 

To  the  guild 5  njo  gold, 

"     "   chief  clerk 2   hit       «•  , 

*'     **   wife 2  r I/O  silver, 

•«     "   son 1    *'        **  , 

Expense  of  the  feast 6   "     guld. 

4.    Where  the  assignee  was  a  relative  of  auothor  member : 

To  the  guild 20  n/o  gold, 

"     "   chiefclerk 2   "      "  , 

"     *•   wife  2hu      "  , 

•«     **   son    1  *'       "  , 

and  the  expense  of  a  feast. 

Where  a  sou  succeeded  to  the   family  headship,   a   fee 

of  one  or   two  ryo  was  paid  ;  and  a  change  of  name  or  of 

seal  or  of  residence  was  also  accompanied  by   the  payment 

of  a  fee. 

Abont  1840,  or  just  before  the  abolition  of  the  guilds 

(to  which  refereuce  will  be  made),  the  prices  of  the  shares 

of  some  of  the  guilds  ^  were  as  follows  : 


1.  Here  the  reference  seems  to  be  to  the  olerk,  etc.,  of  the  as- 
signor.   9.  In  Yedo. 
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Traih 
Salt-importing  (wholesalers) 
Salt  (brokers) 

Wine -importing  ( wholesalers 
Rape- seed  oil 
Paper 

Dried  sardines 
Earthenware 
Salt  fish 
Dyes 
Matting 
Iron  and  copper 

ware  ( 

Wax  ( 

Cotton  cloth  1     ( 
Timber  ( 

Stone  ( 

Bath-houses 
Hairdressers 


(( 


II 


i« 


(i 


i( 


i< 


II 


11 


14 


(I 


II 


II 


No  of  Shares 
4 
21 
88 
21 
47 
16 
86 
84 
88 
87 


65 

20 

22 

275 

516 
800 


Price 
2000-4000  ryo. 

500 

II 

II 
II 

800 

II 

200 
i< 

100 


II 


1000 


(I 


20-100 

200 

200-1100 

50-1000 


Of  the  successive  prices  at  different  periods  the  only 
table  that  has  been  obtainable  is  oue  for  the  fiida-eaehi 
shtires, — the  rice-brokers  who  bought  directly  from  the 
mmurai.     These  were ; 

In  1788 500  ryo, 

•*   1789 great  depreciation  ou 

account  of  reorgani- 
zation of  the  guild. 

•'   1791 IQOryo, 

*'  1800 150  •*  , 

*'  1810 500  "  , 

"  1817 570  •'  , 

"  1840 1000  "  . 

Needless  to  say,  the  share- certificate,  representing  as 
it    did    a   combination    of    good-will    and    francliise,   was 


1.  Down  to  here  the  trades  were  included  in  tbe  **  ten  guilds.' 
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freqaently  used  by  its  owner  for  raising  money  temporarily 
Here  Lb  a  document  of  pledge,  given  by  one  who  has  borrow- 
ed  money  on  his  certificate  : 

"  Instrnmeut  of  Pledge  of  a  Share 

of  the  Salt-fish  Wholesalers. 

"  I,  the  nndersignedy  have  borrowed  of  yon ryo  in 

silver,  and  ns  security  my  wholesaler's  share-certificate  has 
been  handed  to  you.    I  shall  without  fail  repay  you  within  the 

next months  ;  but  if  I  am  unable  to  do  so  in  that  time, 

I  shall  transfer  the  share-certificate  to  you,  after  reporting 
to  the  director  for  the  year.      For    future    tedtimony  I 

make  out  this   instrument,   on  the day  of  the 

montb. 

A.  B. 
of  the  13- men  company, 
salt-fish  wholesalers. 

To    CD. 

I  have  examined  the  above  and  in  token  set  my  seal 
below. 

E.  F. 

director  for  the  year  of 
the  18-men  company, 
salt-fish    wholesalers.'* 

If  the  borrower  found  himself  unable  to  pay,  he  gave  to 
the  director  for  the  year  an  instrument  of  the  following 
tenor : 

''In  this  month  falls  due  the  loao  from  C.  D.  for 
which  my  share  has  been  pledged,  but  as  I  cannot  pay,  my 
share  is  likely  to  pass  to  C.  D.  Will  the  /mwi  be  kind  enough 
to  pay  for  me  and  get  back  the  share,  or  will  it  transfer 
the  share  to  him  ?  Do  as  you  think  best  after  hearing  the 
opinion  of  nil  the  members.  I  have  notified  you  because^ 
the  time  for  payment  is  near.  I  shall  have  no  objection 
to  interpose,   no  matter  to   whom  you  may  transfer  the 
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share;    and  I  eertify  that  there  is  no  other  person   who 

has  nny  claim  to  the  share. 

A.  B. 

of  the  18-meu  company. 
To 

the  Director  for  the  year 

of  the  18-men  company.'* 

About  the  middle  of  this  centary  the  gailds  met  with 
ft  sudden  disaster.  They  hnd  been  growing  more  and 
more  powerful  for  50  years,  and,  as  the  Ab<»ye  series  of 
prices  indicates,  their  privileges  had  been  bringing  in 
profits  constantly  greater.  It  was  almost  impossible 
for  new  shops  to  be  opened,  aud  prices  reached  an 
exorbitant  level.  The  gnildH  had  resorted  to  the  world-old 
expedient  of  cornering  the  market, ^  by  buying  up  the 
whole  of  a  product  and  selling  it  when  the  price  had  risen 
to  snit  them.  The  people  complained  loudly  and  the 
Oovernment(the  moving  spirit  being  Mizuno,lord  of  Echizen, 
presiding  Councillor  of  State)  abolished  the  whole  system  of 
guilds  and  shares,  in  a  series  of  proclamations  issued  between 
1841  and  1842,  two  of  which  lie  before  me.  The  prime 
objects  of  the  measure  were  to  secure  lower  prices 
and  freedom  of  industry,  and  the  most  radical  rules 
were  laid  down.  The  terms  h(miat\  nakama,  toii/a^  fuda, 
naJcaffai,  etc.,  were  to  he  given  up ;  the  payment  of  yearly 
**  thnuk-money  **  aud  of  all  other  guild-burdeus  was 
ftbolinhed;  no  merchant  should  be  merely  a  wholesaler, 
but  all  should  also  sell  at  retail ;  wholesale  and  retail  prices 
should  be  the  same ;  there  whs  to  be  no  buying  up  of  large 
quantities  and  holding  for  a  rise,  and  retail  selling  was 
in  no  case  to  be  stopped ;  and  finaUy  all  prices  were  to  be 
lowered  20  per  cent,  and  a  schedule  of  the  reduction 
be  posted  in  front  of  every  merchant's  shop  for  official 
inspection.   But  these  legislators  soon  found  that  the  evil  they 

1.  Shime  (squeeze,  Bhxxi)-1tai  (buy),  $hime-url  (sell). 
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had  created  was  greater  thau  the  evil  they  had  abolished. 
The  guilds  were  gone  and  their  rigid  control  of  trade 
was  gone;  but  with  this  had  disappeared  also  the  very 
foundation  of  trade, — commerciai  confidence.  The  guilds 
had  worked  to  build  up  their  own  interests,  but  they 
had  also,  in  so  doing,  served  the  interests  of  general 
prosperity  by  establishing  wholesome  i-ules  of  commercial 
honor,  by  creating  central  tribunals  enforcing  public 
commercial  opinion,  and  by  placing  each  nnd  every  branch 
of  trade  on  the  firm  footing  which  concerted  action  could 
uot  fail  to  give.  When  this  framework  of  guilds  was 
withdrawn,  there  was  a  melting  away  of  the  commercinl 
structure.  Mutual  confidence  disappeared ;  the  value  of  the 
sliares  shrunk  to  nothing, — ^a  result  nvhich  crippled  every 
possessor  and  destroyed  at  once  the  merchant  whose  honesty 
had  beeu  his  chief  capital.  It  was  no  longer  possible  to 
borrow  mt)ney  on  the  shares,  tiiid  there  was  a  general 
contruc-tiou  of  business  on  all  sides,  which  naturally  had  a 
disastrous  efiect  on  the  producers  aud  ultimately  on  prices. 
Tbe  people  (for  the  step  seems  to  have  been  the  result  of 
popular  clamor)  found  that  after  all  they  had  not  been 
so  unfortunate  when  the  guilds  were  flourishing;  and 
before  ten  years  had  passed  the  elders  of  Yedo  were  laying 
before  the  Goveriiment  a  petition  for  the  re-estiiblishment 
of  the  old  order.  It  was  conceded  on  nil  hands  that  the 
abolition -measure  had  been  a  failure ;  and  in  April,  1851, 
the  guilds  were  re-established.  Not,  however,  with  all 
their  power  to  oppress  the  people ;  for  while  the  yearly  fees 
were  no  longer  required,  the  limitation  of  shares,  and  indeed 
the  share-certificates  themselves,  were  no  longer  allowed. 
The  guild-members  were  registered  at  the  town  ofiice,  and 
their  ancient  regulations  were  restored ;  but  all  new-comers 
were  to  be  freely  admitted  as  members,  unless  special 
exigencies,  approved  by  the  Government,  required  restric- 
tions. Thus  it  was  sought  to  retain  all  the  influence  for 
good  which  the  guilds  were  capable  of  exerting,  and  at  the 
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same  time  to  take  away  from  them  the  power  to  restrain 
by  artificial  modes  the  natural  coarse?  of  trade.  The 
whole  operation  of  abolition  and  restoration  is  one  which 
wonld  well  repay  the  fmrther  stndy  of  the  economist. 


Such,  in  outline,  was  the  guild  system.^  We  have 
seen  what  interconnection  there  was  between  the 
guilds  of  Osaka  and  Yedo  and  how  those  two  great 
centres  were  bound  together  in  commercial  relations. 
Some  explanation  is  now  necessai'y  of  the  methods  by 
which  this  connection  was  effected, — of  transportation, 
money,  banks,  and  negotiable  instruments.      And  first  of 


8. — Transportation, 

The  physical  conformation  of  the  country,  as  has  been 
•nore  than  once  pointed  out,  is  decidedly  unfavorable  in  natural 
facilities    for    transportation;    f«>r  the  chain  of  mountains 
which    divides   its    narrow  length   from  one   end   to    the 
other  not  only    makes  difficulties   for   the    passage    from 
one  coast  to  the  other  by  rouds,  but  also    prevents  the 
formation     of    natural     water- ways.      But    these    hind- 
rances nhme  do    not   account  for  the  backward  condition 
of   laud-transportation    under    the    Tokugawas.      Nor    is 
it  enough  to  say,  as  many  have  said,  tliat  there  were  few 
good    roads ;    there    were  enough  to    show    that    others 
would     have     been   forthcoming   had  they  been    desired. 
Nor  yet  is  the  lack  of  horses    a  sufficient  explanation; 
for  the  condition  was  httle  better  where  horses  were  best 
and     plentiful.      The    reasons    why    there    was    nothing 


1.  It  has  been  impossible  to  learn  anytbing  of  the  artisans, 
guilds ;  bat  these  are  fortuuately  not  so  important  for  our  present 
purpose. 
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better  as  a  nsiial  means  of  land-transport  than  pack-horses, 
bearers,  and  a  few  bnllock-wagons,  seem  to  be  the  same 
that  account  for  the  antiquated  janks  aud  the  tedions 
Yoyages  of  sea-transportation, — ^first,  a  disregard  for  the 
value  of  time,  and,  second,  a  lack  of  inventivenesR  No 
people  that  had  possessed  in  a  strong  degree  the  commer- 
cial energy  which  prizes  time  and  seeks  to  couqner  nature 
for  mercantile  oi^es  could  have  put  np  with  either  the 
jnnks  or  the  pack-horses  as  long  as  Japan  did.  There  was 
natoral  material  in  abnudance,  and  there  lacked  only  the 
pnttiugof  the  baud  to  the  work.  No  doubt  the  repressive  inter- 
teence  of  the  Government  contributed  greatly  both  to 
diminish  the  size  of  the  mercantile  marine,  aud  to  intimidate 
the  spirit  of  invention,  by  preventing  that  free  and  constant 
interconrse  with  foreign  nations  which  is  more  the  source 
of  general  progress  than  Europeaus  usually  reslize.  There 
are  many  reasons  why  the  Tokugawa  Goverumeut  must 
stand  high  among  the  dynasties  of  the  world ;  for  while 
Europe  was  engaged  in  peruistent,  if  intermittent,  mutual 
slaughter,  the  Tokugawa  Shogunate  brought  a  nation  of 
20  millions  out  of  a  state  of  incessant  bloody  war  and 
maiutained  an  eflfective  peace  for  250  years  among  scores 
of  petty  principalities  which  had  for  several  centuries 
known  nothiug  but  dynastic  discord.  But  one  thing  we  can 
never  forgive  the  Tokugawa  Shogunate, — tbe  proclamatious 
by  which  it  not  only  closed  the  country  to  foreigners,  but 
forbade  the  departure  abroad  of  its  owu  subjects.  In  1686 
the  third  Shogun,  lyemitsu,  ordered  the  destruction  of  all 
ships  of  Western  build  and  restricted  the  Japanese  junks  to 
sizes  saitable*  fur  coasting  only,  and  by  this  measure  the 
nation  was  for  two  centuries  shut  out  from  one  of  the 
greatest  opportunities  for  commercial  progress. 

The  sea-ways,  however,  always  remained  the  chief 
paths  of  iutemal  commerce.  The  hind-roads  were  used  by  the 
couriers  (who,  on  horse  or  on  foot,  were  in  general  use)  and 
by  the  packhorses  and  bearers,  whose  business  was  chiefly 
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the  transportation  to  aud  from  interior  towns.  Tho 
greater  popularity  of  sea-transport  was  of  coarse  due  to 
its  chenpness.  It  is  not  easy  to  find  the  figures  for  au  accurate 
estimate  of  the  difference  iu  the  cost  of  the  two  modes^ 
and  the  rates  changed  from  time  to  time  ;  hut  the  trip  between 
Osaka  and  Yedo  must  have  cost  at  least  twice,  and  probably 
five  or  ten  times,  as  much  by  land  as  by  sea,  for  bulky 
staples  like  rice,  cloth,  etc.  The  consequence  was  thai 
the  grent  rice  traffic,  and  the  bulk  of  all  the  Osaka- Yedo 
trade,  sought  the  sea.  There  were  three  principal  rice- 
producing  districts  from  which  that  staple  was  exported 
to  other  parts  of  the  country, — the  provinces  of  Hyaga  in 
Kyushu,  the  northwestern  provinces  of  Echizen,  Echigo^ 
Kaga,  aud  Noto,  and  the  north-eastern  provinces  of  Oshu 
and  Dewa  (the  old  names  for  a  number  of  provinces  since 
carved  out  of  these).  From  the  first  two  the  export  was 
all  to  Osaka;  from  the  Inst  to  Yedo.  The  port  of  the 
first  district  was  Kumamoto,  and  the  journey  to  Osaka 
(going  around  north  of  Kpishu  and  stopping  nt  Shimono- 
seki)  in  favorable  weather  took  about  20  days, — a  distance  of 
less  than  400  miles.^  Niigata  was  the  main  port  of  the 
second  (Ustiict,  and  the  voynge  to  Osaka  was  some  800 
miles  in  length.  The  custom  was  to  start  from  Niigata 
in  the  late  spring,  and,  sailing  around  by  the  south,  to 
reach  Osaka  in  the  summer  or  autumn,  the  time  being 
from  8  to  6  months.  Then  the  vessels  lay  up  in  Osaka 
during  the  winter  and  returned  in  the  early  spring,  a  full 
year  being  the  allowance  for  the  entire  trip.  Both  the 
Kumnmoto  and  the  Niigata  vessels  called  at  Shimouoseki 
ou  the  way,  and  continued  or  not  to  Osaka  according  as 
the  latest  rice  quotations  were  favorable  or  not.  The  port 
of  the  third  district  was   Seudai,   and  the  rice  from  this 


1.  These  figures  are  based  ou  the  reports  of  H.  B.  M.'s  Consuls 
on  internal  transportation,  in  the  Blue  Book  for  Japan,  1878, 
No.  2. 
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qoarier  went  to  Tokyo.  The  difficulty  and  expensiveness- 
of  this  roate  of  200  miles  may  be  seen  from  the  difference 
of  rice-prices  in  Sendai  aud  Tokyo  in  the  seventies  of  this- 
century :  rice  was  selling  at  5  y€n  per  koku  in  Tokyo  and 
at  only  S^  yen  in  the  Sendai  region. 

Bat  the  roate  of  greatest  importance  in  shipping  was 
that  between  Osaka  and  Yedo,  the  two  great  commercial 
centres, — a  distance  of  something  less  than  400  miles.  ^ 
This  did  not  begin  to  be  of  any  importance  until    th» 
middle  of  the  17th  centory ;  hot  by  the  end  of  that  centary 
it  had    practically  engrossed  the   whole   of    the    throogh 
freight    traffic    between    those    two    ports,  much  to  the 
dismay  of  the  Tokaido  towus,  which  strove  in  vain  to  have 
sea-traffic      restricted.      The     chief    vessels     were     the 
huhtgaki'hnne  or  red-railed  ships,  so  called  from  the  red 
railiug   which   sorroanded  the  deck,    and    the    taru-bune 
or  cask-ships,  which  were  of  lighter  capacity*  and  greater 
speed,  and  were  osed  chiefly  for  wine-trausportation.     The 
larger  vessels  above  1000  hoku^  capacity  were  divided  into 
8  classes,  according  to  speed,  aud  were  known  as  <*nambered 
ships  *'    {bam-hiifu).     In  the  11th  month  of  every  year 
there  was   a  race  from  Osaka  to  Yedo,   by    which    the 
ekss    of    the    vessel  for    the  ensoing  year    was    deter- 
mined.    The  total  number  is  variously  stated,  but  about 
1810,     when     the    neglect    to    make    necessary     repairs 
had  caused  numerous  wrecks  and  the  freighters  had  lost 
the  (in  Japan)   vast  sum  of  neariy  400,000  ryo^  it  is  said 
that  the  number  of  ships  feU  to  88.     lu  the  present  century 
the  number  seems  to  have  reached  600.     The  management 
was  in  the  combined  hands  of  the  10  exporting  kumi  of 
Osaka,  the  10  importing  kumi  of  Yedo,  and  the  shipping 


1.  The  followlDg  BtatementB  are  founded  chiefly  on  records  of  the 
Town  Magistrate's  Office  and  in  particular  on  the  relation  of  an  old 
merchant  consulted  by  the  MagLstrate  in  1829  as  to  the  customs  of 
the  trade.    2. 1  kokn^^  bnshelss about  one-sixth  ton. 

T«l.  u.  Sap.  Pt.  i^ll. 
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guilds.    In  fact  the  origin  of  these  Yedo  kumi  is  ascribed  to 
the  disputes  which  constantly  arose   between    the    Osaka 
freighters  and    ship-owners  on  one  hand  and  the    Yedo 
importers  on  the  other;  for  the  latter  had  always  acted  each 
for  himself,   there  being  no  central    organization   to    lay 
down  roles  of  average,  rebate,  and  payment,  and  to  remedy 
this  the  Ten  Companies  of  Yedo  were  formed.    The  organi- 
zation as  thus  completed  seems  to  have  consisted  of  four  corps 
of  inspectors  at  each  end,  under  the  control  of  the   general 
directors  and  chief  director  of  the  Ten  Companies.    These  in- 
spectors or  "  black-stamp  holders"   {koku-in  moto)  were  so 
called    from   the  branding-iron   (jfaki-in)   which  was  the 
mark  of  their  office.    There  was  a  central  assembly-office 
for  freight-shipping  (niawashi-bune-kwaisfia),  where  applica- 
tions were  made  for  the  registry  of  new  ships  and  for  the 
transfer  of  existing  ones.     The  settlement  of  all  this  was 
in  the  hands  of  the  inspectors,  who  gave  a  wooden  ticket 
bearing  their  brand  and  registered  the  speed,  sails,  capacity, 
etc.,  of  each  ship.     Every  ship-owner  had  to  pay  his  share 
towards  the  expenses  of  this  assembly-office.    Here  also 
was  kept  a  record  of  the  arrival   and  departure  of  each 
vessel  ;  for  notice  had  to  be   given  to  this  office  when  the 
ship  left  Osaka,   when  it  arrived   at  Yedo,   when  it  left 
agaiu,  and  when  it  reached  Osaka.     This  assembly-office 
was,  in  short,   the  Lloyd's  of  Japanese  shipping.     When 
the  lading  of  a  ship  was  finished,  an  itemized  bill  of  lading 
{mokurokn,  okuri-jo),  describing  separately  the  cargo  and  the 
ship's  stores,   was  made  out  and  was  countersealed   by 
an  inspector,  and  notice  (probably  with  a  copy  of  the  bill  of 
ladiog)  was  sent  to  the  consignee.    At  the  port  of  Uraga 
(in  early  days,  at  Shimoda)  all  ships  must  touch  and  obtain 
from  the  Govornmeut  official  a  ticket  permitting  them  to  go 
on  up  to  Yedo.  On  arrival  at  Yedo  aa  inspector  took  charge, 
examined  the  goods  aud  estimated  the  injuries  received, 
if  auy ;  and,  this  completed,  the  freight  could  be  paid.     On 
the  upward  journey  (it  was  "  up  "  from  Yedo,  and  **down" 
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from  Osaka)  a  seeond  ticket  was  taken  from  the  ahipping 
office  at  Yedo  and  left  with  the  Government  officer  at  Uraga, 
with  the  ticket  originally  received  from  him ;  and  on  the 
next  journey  down  the  second  ticket  was  received  again  at 
Uraga  aud  retamed  to  the  office  at  Yedo.  The  settle- 
ment of  averages  and  of  aU  other  claims  was  made 
at  the  assembly-office  after  investigation  by  the  gaild 
officiab. 

A  correspondent  in  the  Japan  Mail  a  number  of  years 
ago  declared  that  the  Japanese  in  the  old  days  knew  nothing 
of  marine  insurance.  On  the  contrary,  they  had  the  best 
kind  of  insurance, — ^the  mutual  system.  One  of  the  chief 
features  of  the  shipping  guild  and  its  combination  of  related 
hmni  was  the  provision  for  the  general  sharing  of  loss 
among  all  the  members  of  the  association.  When  a  ship  is 
lost,  it  was  said,  if  the  owner  alone  bears  the  loss,  his  whole 
estate  is  gone  and  his  family  rained.  Hence,  as  such  a 
disaster  may  in  the  course  of  time  fall  to  the  lot  of  any  fumily, 
it  is  for  the  interest  of  each  and  all  to  unite  and  share  the 
risks.  Thus,  though  each  year  there  will  be  for  every  one 
a  small  expense,  yet  no  one  will  suflfer  irretrievable  ruin. 
For  200  years  a  system  of  this  sort  prevailed  among  the 
ship-owners  and  freighters  of  Osaka  and  Tedo. 

We  may  also  rank  among  the  modes  of  transportation 
the  floating  of  timber  from  the  interior  to  Yedo  by  river 
aud  sea.  For  Government  timber  there  was  a  regular 
system  for  this  purpose.  The  logs  were  measured  and 
numbered  when  they  reached  the  river  nearest  to  the  forest, 
and  there  they  were  launched  singly.  At  intervals  along 
the  smaller  streams  were  dams ;  these  were  closed  until 
a  sufficient  head  of  water  hnd  accumulated,  aud  then  the 
opening  of  the  dam  let  loose  a  volume  of  water  large  enough 
to  carry  the  logs  down  to  the  next  one.  At  the  confluence 
of  the  main  river  another  inspection  took  place,  and  then 
the  logs  were  floated  down  to  a  similar  station  on  the  coast. 
A  circular  letter   (kai-jo)  was  sent  to  ^11  villages   along 
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the  met,  directing  them  to  assist  in  passing  the  timher 
fiiong.  At  the  mouth  of  the  river  the  logs  were  made  into 
rafts  and  taken  aronnd  to  Yedo. 


We  may  now  look  at  those  other  agencies  for  facilitat- 
ing commercial  intercourse, 


9.     Money f  Bmiks,  ami  Commercial  Paper, 


The  chief  difficulties  that  arise  in  studying  the  money 
of  Old  Japan  are  connected  with  the  exchange  values  of 
different  coinages;  hut  as  these  differed  constantly  and 
cannot  be  completely  understood  until  a  chronological  list 
of  values  has  been  compiled,  it  will  be  impossible  here  to 
do  more  than  note  the  general  approsdmate  values. 

First  came  the  gold  coinage,  in  which  the  ryo  was  the 
chief  unit.  This  was  worth,  as  coined  in  Tempo  and  Ausei 
(1885-1860),  from  8^  to  H  dollars  Mexican.  In 
the  last  century  it  was  worth  twice  as  much.  The  ryo 
was  divided  theoretically  into  4  6t/,  and  the  bu  into  4  ahu ; 
but  the  actual  worth  of  these  divisions  did  not  always 
correspond  to  this.  In  the  Tempo  period  and  later,  for 
instance,  the  &u  was  worth  less  than  a  quarter  of  a  ryo.  The 
silver  coinage  was  of  two  standards.  First,  the  lower 
gold-units  were  used ;  that  is,  bii  and  shu  were  coined  in 
silver  as  well  as  in  gold.  Here  again  there  was  not  an 
exact  correspondence,  even  between  the  relative  values  ot 
the  two  silver  coins.  For  instance,  the  2-</im  piece  of 
1824-80  was  only  a  little  less  valuable  than  the  1  bu  piece 
of  1887-54.     Second,  the  ryo  was  divided  into  a  number 
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of  momms  (originally  a  weight-measure),  and  silver  payments 
ware  asnally  calcolated  in  momtne.  The  only  coin,  however, 
aetnally  issued  in  that  denomination  seems  to  have  heen  a 
^•moinms  piece  in  1765-72.  The  unmher  of  tnomnu  to  a 
rtfo  was  at  first  50,  hnt  after  1765  (ahont)  it  was  made  60. 
Tbas  15  momme  oaght  to  equal  1  bii,  and  8f  inommSf  1 
$hu.  Yet  in  one  passage  in  Part  in  the  ahove  2-«7iu 
piece  is  said  to  he  a  little  more  than  12  momnte.  The 
copper  coinage  was  suhject  to  changes  even  more  frequent ; 
but  except  for  the  money-changers  the  effect  of  these 
was  seldom  important,  because  of  the  comparatively  small 
value  of  each  coin.  The  general  term  for  the  small  money 
of  iron  or  copper  was  zenL  The  ryo  was  divided  into 
several  thousand  mon  of  zeni.  Yet  it  is  hardly  correct 
to  say  that  it  was  **  divided ;"  the  two  coinages  seem  to  have 
&own  up  independently,  and  from  time  to  time  a  rate  of 
equivalence  was  determined  on.  The  kwan  or  string  of 
1,000  mon  had  its  origin  far  back  in  the  beginning  of 
feudalism,  when  each  land-owner  was  bound  to  send  a 
quota  of  armed  men  in  proportion  to  the  size  of  his  pos- 
sessions ;  the  unit  kwan  grew  out  of  these  military  services. 
Japanese  annalists  still  contradict  each  other  as  to  the 
true  origin  of  the  standard;  but  at  any  rate  it 
was  very  widely  used,  and  in  the  rural  districts,  in  the 
Tokugawa  times,  where  a  gold  coin  was  the  mark  of  a 
rich  man,  the  kwan  or  kwammon  was  the  chief  standard  of 
reckoning.  The  rate  of  equivalence  for  the  lyo  was  for 
a  long  time  nominally  4,000  mon ;  this  was  the  figure  at 
which  the  Tokugawa  Government  constantly  ordered  it 
to  be  taken.  But  there  were  various  issues  from  time  to 
time,  and  according  as  one  or  another  coin  predominated 
the  actual  value  fluctuated.  In  oue  passage  we  find  1 
momms  declnred  to  be  equal  to  100  mon,  which  would  give 
6,000  mon  as  the  equivalent  of  1  rt/o.  A  special  rate  was 
sanctioned  for  coin  known  as  yeiraka  sen,  or,  briefly,  the 
yei, — the  origin  of  which  again  is  the  subject  of  much  con* 
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tradieiioii.  It  probably  eame  from  China ;  and  it  was  maeh 
preferred  to  the  ordinary  monf  which  was  known  as  aku-tin 
or  bita-ten  (bad  money).  The  ratio  of  this  and  the  yei-ien 
was  fixed  at  1  to  4,  and  thas  1,000  man  of  yei  were  equal  to 
1  ryo.  In  certain  districts  this  was  the  ordinary  standard 
Qsed.     Thas  we  have  the  normal  scale  : 

1  ryo  =  60  momms=  1,000  ^n-iiian= 4,000  tnon  ; 
Ibu  =15       *'     =    250  "  «*     =1,000   "    . 

In  addition  to  these  terms,  there  was  a  decimal  series 
of  bu,  nn,  and  vio  ^  (lOths,  lOOths,  lOOOths),  which  coald 
be  applied  to  any  nnit,  and  was  ordinarily  used  with  the 
^nomfne  (silver)  and  the  nwn  (zeni). 

As  a  practical  exercise  in  the  use  of  these  terms,  let  as 
take  an  extract  from  the  tax-account  of  a  village  iu  Kai 
kunu  Each  family's  taxes  are  separately  reckoned,  with  the 
various  additions,  rebates,  and  payments.  The  following  is 
the  account  of  a  farmer  named  Tobei : 

<* Assessed  production:  16  koku,  8  to,  S$ho,  2  go,  4  sltaku,^ 
Tax-rice:  6    "    ,  8  ",  9  "  ,  8  ",  0     "     . 

Extra-rice:'  2  «*,  4  '*  ,  8  ",  6     "     . 

Items :  Yei  Money. 

a)  Extra-rice  175  mon,  9  bu, 

b)  Short-rate,^  1  koku,  7  to, 

dBJu),8go 484    ",   8", 

c)  Long-rate,5  1  koku,  1  to, 

9  sho,  8  go,  8  shaku 1  kwan,  198    "  ,  8  '*  ,  3  nn. 

1.  In  Japanese  the  stigma  of  worthlessness  is  <*  not  worth  a 
moJ*  3.  These  measures  are  from  a  decimal  series.  8.  JtMc/ii-mal ;  the 
ezlra-rice  added  to  compensate  for  leakage.  Here  it  was  leokoned  in 
money.  4.  Sho-giri,  5.  Dai-giri.  In  this  seolion  of  the  country  a 
portion  only  of  the  tax  was  paid  in  money,  the  process  of  calealation 
being  an  intricate  one.  The  books  say  that  one-third  should  be  in 
the  long-rate  and  one- third  in  the  short-rate ;  but  here  the  rice  paid 
in  money  is  about  five-ninths  of  the  whole,  and  this  is  again 
dirided  between  the  two  methods  in  the  proportion  of  thiee-fiflhe 
and  two-iifths. 
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Bemainder,  2  kokUf  4  to^  8 
9ho,dgo.  OfihiflTbalesi 
are  paid  in  all,  with  7  »ho 
of  eztra-riee ; '  remain- 
der due,  8  <Ao,  8  go, 
worth  in  silver,  1  fTiom- 
we,  2  ^,  1  rin. 

(1)  Advances* 8    "  ,  9  ",  8   ". 

t)  Cost  of  seed   4    "  ,  4  ",  8  "* 

f)  Expense  dae  for  break- 

water   589    ",8", 

Total  2  kwan,  856  mon,  1  bUyd  Hn. 

Of  this  amount  has  been  paid : 

Gold,  2  bu: 

"     1  ryo,  8  &u :  * 
Remainder,  in y^' money,  106  ntoit,  1  6if,  9rin* 

Equivalent,  in  silver,  to  4  momvie,  4  ^,  8  rtn. 

Also  due : 

g)  Forlabor  on  public  works,  56    "  ,  2  'S  ^   ''  • 
h)  For  advances  in  the  Dog  year  : 

Rice,  6  <Ao,  2  ^0 ;  worth  2    <<  ,  6  <<  . 

Total,«  in  sQver,  64    "  ,  6  "  ,  8  •* . 

Of  this,  a  deduction  for 
wages  paid  to  public 
laborers  8    "  ,  5  '«  ,  5   "  . 

Total  due 61    "  ,  0  «'  ,  8   "  , 

all  of  which  has  been  paid." 

1.  Hyo;  a  bale  was  8  to,  6  $ho;  thus,  if  7  bales  were  paid» 
there  ireie  8  $ko,  8  go  left  over,  to  be  carried  into  the  siWer 
SAoount.  2.  Kake-mai ;  an  obscure  term,  bat  probably  analogous  to 
hueki-maU  9Hpra.  8.  Bu-jiki ;  made  by  the  GoFemment  the  year 
before  and  now  to  be  repaid.  4.  This  total  of  2  ryo,  1  5m,  made  2,250 
mem  of  yei  money,  leaving  the  remainder  stated.  6.  To  make  this 
total  the  prerioQS  amount  of  1  momme,  2  5ii,  1  Wn,  due  on  the  rice- 
remainder  in  e,  must  be  added  in.  The  total,  however,  foots  up  4 
fin  only,  instead  of  8. 
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One  learoB  from  this  that  at  the  time  of  the  above 
document  (1808)  1  mowtne  was  worth  abont  24  yei-monj  and 
40  monuHs  would  nearly  buy  1,000  tnon  or  1  ryo.  This 
taz-acooont  will  illustrate  at  once  the  fluctuations  of  the 
currency  and  the  mode  in  which  the  people  employed 
the  different  coinages. 

There  was  also  more  or  less  paper  money  in  circulation. 
Paper  money  appears  to  have  been  known  previous  to  the 
Tokugiiwa  epochi  but  was  not  used  in  any  considerable 
amounts.  The  Tokugawa  Government  itself  never  once, 
during  its  long  regime,  put  into  circulation  a  Govern- 
ment issue ;  it  was  only  at  the  close  of  its  power,  in  1867 
(Keiwo,  III),  that  it  sanctioned  a  paper  money  for  the 
newlyopened  port  of  Hyogo,  and  this  was  withdrawn 
almost  as  soon  as  it  was  authorized.  Issues  of  paper 
money  by  private  persons  were  of  course  made  in  the 
shape  of  bnnk- notes,  and  of  these  something  will  be  said 
later  ;  but  they  had  a  circulation  mainly  in  the  large  ceutres 
of  trade.  Throughout  the  interior  the  chief  pa^er-money 
was  that  put  forth  by  the  ilnunyo,  The  issue  wus  kept 
strictly  under  the  control  of  the  Tokugawa  legislators,  and 
at  one  time  they  entirely  forbade  further  issues.  The  issue 
of  these  *'  clan -notes  "  (han-aatsn)  began  about  the  period 
Kambim  (1661-78),  and  by  Genroku  (1688-1704)  had  grown 
to  a  large  amount.  In  1707  (Hoyei,  IV)  the  Government 
prohibited  the  further  issue  of  all  such  money,  in  terms 
which  seem  to  include  also  even  the  subsequent  circulation 
of  what  had  been  already  put  forth.  In  1780  (Eyoho,  XY) 
it  was  found  necessary  to  repeal  this  prohibition,  the 
object  being  <o  bolster  up  the  price  of  rice.  The  permission 
applied  to  gold,  silver  aud  copper  bills  equally,  and  for  the 
daimyo  of  200,000  hoku  or  more  was  to  continue  for  25 
years,  but  for  those  of  smaller  estates  for  15  years  only. 
In  1755  (Horeki,  Y)  the  license  was  restricted  to  silver  bills 
only.  Subsequent  legislation  merely  declared  the  policy  o^ 
refusing  to  grant  it  to  daimiates  other  than  those  already 
possessing  the  privilege. 
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These  silver  notes  were  of  many  deoominations* 
In  Echizen,  for  instance  (where  the  earliest  issue  of ''  olan- 
notes  "  is  said  to  have  been  made),  the  denominstioiis  were 
momms  100,  50,  10,  5,  8,  2,  and  1.  It  would  seem  that 
noue  of  the  issaes  were  in  name  irredeemable ;  though  the 
actual  value  of  the  notes  was  more  or  less  aflfected  by  the 
pecuniary  circumstances  of  the  fief.  Some  of  the  more 
opulent  daimyo  established  at  Osaka  banks  for  the  re- 
demption (hiki'kaife-jv)  of  their  issues,  and  in  consequence 
their  notes  had  a  large  circulatiou  outside  their  own  fiefs. 
Various  artifices  were  resorted  to  for  inducing  the  accept- 
ance of  the  paper  money.  For  instance,  the  fief  of  Bizen 
ordered  that  fur  100  tnomme  of  silver  coin  101  momrne  of 
notes  would  be  given,  while  for  102  womme  of  notes  there 
would  be  given  only  100  womwe  of  silver.  It  will  easily  be 
understood  that,  from  the  scarcity  of  coined  money  in  Old 
Japnn,  the  daimyo  in  many  cases  felt  themselves  forced 
to  increase  the  circulating  medium  by  issuing  paper-money. 
In  other  eases  the  necessity  arose  to  defend  their  own 
fie&  from  the  paper-money  of  adjacent  fiefs  by  following 
the  example  of  their  neighbors  and  thus  preventing  a  drain 
of  their  own  coin.  But  there  were  mniiy  instances  in  which 
paper-money  Was  resorted  to  merely  as  n  means  of  escape 
from  pecuniary  embarrnssments  which  both  the  taxes  and 
the  official  money-lenders  were  powerless  to  relieve. 

At  the  close  of  the  Tokugawa  regime  there  were  28 
dauffyo  and  8  liatanwtn  whose  issues  of  paper-money 
were  extant.  The  total  number  of  notes  was  nearly 
411  million.  The  value  in  the  new  coinage  of  the  Meiji  era 
was  17*^  millions  of  yen.  For  this  entire  amount  the  now 
Qovemmeut  assumed  the  liability,  and  the  fief-notes  were 
taken  by  it  in  exchange  for  the  paper  of  the  new  era,  which 
has  since  (though  at  the  cost  of  much  suffering)  been 
placed  on  a  complete  equality  with  silver. 

The  term  applied  to  this  paper-money  was  generally 
MtM  (note,   piece)   or  kUte    (ticket),   these  words  being 
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used  in  eombinaiion  with  the  coin  represented, — gin-saUu 
(silver),  kin-saUu  (gold),  zem-saUu  (copper  and  iron), 
gin-kUte,  zeni-kiUe,  and  so  on.  Less  commonly  the  words 
Jufffaki  (written  slip),  and  teijata  (bill)  were  applied  to 
such  docameuts.  Kitte  nnd  Ugata  were  also  applied  to 
certificates  representiug  deposits  (azukari)  of  merchandise 
or  promises  to  pay  in  merchandise.  The  kome-kitte  (rice- 
ticket)  was  the  most  important,  and  something  will  be  said  of 
it  in  connection  with  the  rice-exchanges,  under  the  head  of 
the  Rice  Trade.  These  certificates  represented  (among  other 
things)  the  hire  of  packhorses  and  carriers  {jimba-dachin 
azukari-tetjata)^  the  deposit  of  manure  {koyashi  azukan'tetjata), 
the  hire  (apparently)  of  umbrellas  {kasa-nihon  tegata),  and 
so  ou.  Where  the  kitte  were  issued  by  wholesalers  in  a 
particular  trade,  they  were  known  as  kura  (warehouse) -a^tc- 
kari'kitte.  The  commonest  of  these  was  the  sugar 
deposit- certificate  {sato  aztikari-kitte).  It  recited  that  the 
price  had  been  received  and  promised  an  equivalent  amount 
of  sugar,  but,  if  the  bill  was  not  presented  within  a  certain 
period,  it  was  to  be  of  no  effect  and  void.  This  period  was 
8  years  and  3  months,  and,  as  no  storage  need  be 
paid,  the  merchandise  was  somelimes  not  called  for 
until  the  end  of  the  time.  Destruction  of  the  merchandise 
by  fire  or  fiood  was  no  excuse  for  non-delivery,  and 
this  naturally  gave  the  certificates  an  element  of 
stability. 

We  come  now  to  the  subject  of  commercial  paper 
properly  so  called, — bills  of  exchange,  bunk  notes,  checks, 
aud  other  instruments  resting  ou  the  credit  of  individuals 
aud  convertible  into  money.  But  all  these  commercial 
expedients  were  intimately  connected  in  their  operation 
and  history  with  the  banking  system ;  and  of  the  banks, 
with  their  predecessors  and  associates,  the  money-changers^ 
a  few  words  must  first  be  said. 

With  a  currency  as  complicated  and  changeable  as 
that  of  Old   Japan   the    money-changers  did    a    thriving 
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bnsiness.    In  Osaka  they  appear  to  have  been  organized 
into  a  gnild  about  1660,  and  were  at  that    time  afaread^r 
very  nomerons.    There  wore   in  Tedo  alone  at  the  close 
of  the  last   century  648  money-changers,   associated  in  a 
gaild  of  some  20  or  more  companies.    These  were  what 
had  been    formerly    known  as    '<  small-money-changers '" 
(zem-ryo-gaye-ya) ;   that  is,   they  made  it  their   basiness 
to  famish  small  coin  to  any  who  had  minor  gold  or  silver 
coins  to  change.     Each  sat  in  a  little  shop  behind  the 
railing  pecoliar  to  the  trade,  his   balance  stamped  on  the 
bottom  with  the  official  brand,   aud  his   trade-sign  in  the 
shape  of  a  weight.     la  the  beginning  the  exchange-shops 
had  all  been  sitaated  either  in  Suroga  ward,  in  the  Eanda 
district,  or  in   Chief  Exchange   ward,^  in  the  Nihonbashi 
district.     Bnt  in  Japan,   as  in  Venice,   banking    was    at 
first  associated  with  money-changing ;    and  when  smaller 
exchange  shops  started  in  different  quarters  of  the  city,  the 
larger  business  of  gold  aud  silver  exchange  and  of  banking- 
fell  into  the  hands  of  the  larger  hoases,  of  whom  hereafter. 
Subsequently  the  banking  business  seems  to  have  engrossed 
these    "chiefs  houses",    and   the     former    "small-money 
changers"     took    up     also    the     business  of    gold      and 
silver     exchange.      The    thoroughfare     known    to-day   as 
Ginza    (silver-shops)   was    one    of    their    chief   districts. 
In    1787     there     was    a    separation,     and   the    money* 
changers  proper  {ryo^gaye-ya)  were  placed  in  a   separate 
guild;  while  the  bunkers  (though  still  known  generally   aa 
hon-ryo-gays-yay      chief   exchange-houses)    also   formed   a 
guild  of  their  own. 

The  daily  market-price  was  determined  in  twor 
Exchaoges  (soba^  market), — one  for  «^,  the  other  for  gold  and 
silver.  The  zeni-toba  was  at  Old  Yokkaichi  ward  (just 
below  the  Yeitai  Bridge).      The    meeting  was     attended 


1.  Hon^ryo-gay^'Cko, 
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by  some  90  representttives  of  the  eompaniefl  of  the  siiuill 
noney-clumgers,  and  by  repreaouUtives  of  tbe  1wn-r^ 
gaye-ya,  or  bankers.  It  was  apparently  held  in  the  open 
air  near  the  highway,  and  was  sapposed  to  open  at  8 
o'clock  in  the  eveniug.  When  the  inspector  (meUuke) 
stepped  forth  and  placed  his  lantern  in  position,  the 
bidding  began ;  the  amonnts  of  the  sales  and  the  prices  were 
entered  by  a  director  in  a  book,  by  the  light  of  the  lantern, 
and  tbe  ruling  price  was  then  reported  to  the  two  Town 
Magistrates'  Offices  and  the  town  elders  for  publication 
tbe  next  morning. 

The  Exchange  for  gold  and  silver  was  in  the  Chief 
Exchange  ward,  and  was  daily  attended  by  representatives 
of  the  bankers'  houses  and  the  ordinary  money-changers. 
Here  the  buying  and  selling  went  on,  and  at  the  close  of  the 
day's  session  the  director  reported  the  ruling  prices  and 
the  amounts  bought  and  sold  to  the  bankers,  who  in  turn 
notified  the  Finance  Magistracy,  the  Palace,  and  a  few  other 
important  offices ;  a  note  being  made  in  the  same  report  of 
the  zetii  prices  of  the  previous  evening.  One  of  the  rules 
•of  this  Exchange  was  that  sales  of  less  than  1,000  ryo  could 
be  in  lots  of  400  ryo  or  800  ryo  only ;  no  intermediate 
amoimts  were  sold. 

We  come  now  to  the  business  of  those  houses  which 
have  been  termed  *'  bankers."  Another  common  name 
for  these  houses  (beside  fion-ryo-gaye-ya,  chief  exchange- 
houses) — was  katca^-kuwi,  Kattase,  meaning  literally 
*'make  exchange,"  conveyed  in  this  connection  the  idea  in 
our  **  bill  of  exchange  ", — that  is,  not  the  mere  exchange  of 
one  coinage  for  another,  but  the  transport  of  money  from 
one  place  to  auother  or  a  process  equivalent  to  it.  This 
epithet  will  indicate  at  once  the  origin  of  these  houses  and 
tlieir  chief  business.  There  are  various  stories  as  to  the 
first  house  to  enter  the  business ;  but  by  all  accounts  it 
would  seem  that  the  first  instances  of  sending  Government 
money  from  Osaka  to  Yedo  by  bill  occurred  about  the  period 
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Ganroka  (1688-1704),  and  that  the  bosiness  was  under- 
taken  abont  the  same  time  by  a  company  of  money-changers 
known  as  the  Ten  Men  Company ,  and  by  the  Mitsni  Hoose 
abready  described.  Bat  there  had  been  private  transactions 
of  exchange  by  bill  at  a  much  earlier  period.  When  the  guild 
of  money-changers  was  established  abont  1660  in  Osaka,  the 
various  sorts  of  commercial  paper  were  already  well  known, 
and  10  of  the  chief  houses  were  authorized  to  issue  what 
presumably  were  equivalent  to  bank-notes.  But  before  the 
Tokngawa  period  there  had  been  a  species  of  bill  of  exchange 
known  as  kay$'Ui^  (return  or  exchange  of  money),  as 
abundant  records  testify ;  and  there  is  even  an  enactment 
of  the  early  part  of  the  Kamakura  dynasty  (1297 ;  Yeinin,  Y ) 
forbidding  interest  to  be  allowed  on  sums  due  on  bills  of 
exchange.  These,  however,  are  records  brought  to  light  by 
antiquarians,  and  the  thread  of  succession  was  perhaps 
broken  by  the  wars  of  the  16tb  century,  for  in  the  Osaka 
traditions  the  name  associated  with  the  foundation  of  the 
banking  business  and  the  development  of  the  system  of 
negotiable  instruments  is  that  of  Tennojiya  Gohei,'the  head 
of  a  famous  exchange-house  of  (probably)  the  early  17th 
century. 

Moreover,  even  before  the  Government  enterprise  of 
Genroku  (1688-1708),  it  seems  that  private  moneys 
were  being  transferred  by  bills  between  Osaka  aud 
Tedo  as  early  as  G^nna  (1615-1624).  It  is  easy  to  see 
how  the  money-changers  had  discovered  the  expedient. 
The  Mitsui  house  accomplished  the  transaction  by  baying 
cloth  ihroui^  its  branch  in  Kyoto,  sending  it  to  Yedo,  and 
selling  it  through  its  branch  in  that  city.  As  the  sea-transport, 
then  coming  in  favor,  was  much  cheaper  than  the  old  mode  of 
pack-horses  and  couriers,  the  Mitsui  House  could  easily 
serve  the  Government  cheaply  and  yet  make  a  profit.  The 
period  required  by  the  Mitsui  house  seems  to  have  been 
160  days,  and  by  the  money-changers,  60  or  90  days. 
Merchants  so  trusted  by  the  Government  were  known  as  ka* 
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waae-kata-yotaM  (suppliers  of  exchange),  and  were  required 
to  deposit  money,  title-deeds,  or  other  good  security  with 
the  Government.  As  oonynerce  increased,  the  same  methods 
came  into  general  use  among  all  classes  of  merchants,  and 
the  whole  trade  between  Osaka  and  Yedo  was  settled  by 
bills  of  exchange.  Some  of  the  features  of  the  bill  system 
will  now  be  noted.  ^ 

The  ''  chief  exchange-houses,"  or  banks,  were  in  Yedo 
(some  25  years  ago)  146  in  number.  Among  these  there  was  a 
combination  of  the  richest,  known  as  the  Ten  Men  Exchange- 
Company,  the  successors  of  the  Ten  Men  Company  above 
mentioned ;  the  real  number  of  houses  in  it,  however,  was 
18.  These  with  a  few  others,  were  known  as  the  **  parent- 
houses*';  for  each  one  was  the  headquarters  of  the 
transactions  of  a  number  of  the  smaller  baukera. 
The  latter  drew  drafts  on  their  respective  parent-houses,  and 
in  other  ways  made  use  of  them  just  as  country  banks  in 
the  United  States  use  special  metropolitan  banks.  The 
commercial  paper  was  chiefly  bills  of  exchange,  checks, 
and  bank  notes.  Ordinary  promissory  notes  were 
used,  but  apparently  not  as  freely  ns  other  forms. 
The  check  system  was  in  its  elements  much  like  our 
own  Western  one.  Where  two  merchants,  A  and  B, 
both  dealt  with  the  same  bank  X,  and  A  owed  B,  A  drew 
a  check  on  X,  and  paid  it  to  B.  Where  A's  bank  was 
X  and  B's  was  Y,  A  drew  on  X,  as  before,  and  paid  it  to  B ; 
B  deposited  it  with  Y,  and  Y  settled  with  X  in  the  course 
of  business, — ^that  is,  if  X  and  Y  had  mutual  arrangements 
to  honor  each  other's  chocks,  as  aU  the  Yedo  bankers  had. 
Bat  if  X  and  Y  did  not  have  mutual  accoonts,  it  seems 


1.  The  following  statements  are  founded  chiefly  on  a  report  made 
about  1881  to  the  Finance  Department  at  the  instance  of  Mr.  Eaneko, 
when  the  draft  of  a  law  upon  Commercial  Paper  was  under  considera- 
tion ;  and  in  part  also  upon  the  report  of  the  Department  of  Agrical- 
tore  and  Commerce,  **  Shogyo  Kwanrei"  already  mentioned  on  p.  126. 
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that  X  would  send  the  cheek  to  have  it  accepted  by  Y»  and,  on 
reeeiving  it  again,  would  forward  it  to  Z,  hia  own  banker, 
and  Z  wonld  probably  have  a  mntoal  account  with  Y.  The 
form  of  the  check  was  as  follows : 

"  Memorandum, 

Silver, hcamme  ^ 

to  be  paid  to  Mr. 

year,— ^^month, day 

House. 


To  Mr.. 


of  the ^Hoase." 

This  instrument  was  known  as  /uri  (draw) -(fff«/tt  (send)- 
tegata.  The  last  transaction  above  would  usually  occur  where 
the  banks  Y  and  X  were  minor  ones  and  the  bank  Z  was  a 
"  parent-house.'*  Thus,  when  bank  Xreceived  from  a  merchant 
a  check  on  bank  Y  in  the  same  town,  he  would  take  the  check 
there  for  acceptance  (and,  in  accepting,  Y  would  renew  the 
"  address,"  as  it  was  cnllod,  to  Z,  much  in  the  wny  that 
we  iudorse),  and  then  send  it  to  the  '*pareut-hou8e  "  Z  ;  or, 
making  quicker  work,  X  might  send  directly  to  Z,  its  ''parent- 
house,"  though  Y  had  no  dealings  with  it,  and  Z  would  see  to 
the  further  settlement.  Where  a  bank  X  received  a  check  on 
bonk  Y  and  had  no  mutual  accounts  with  it,  X  might,  if  Y  was 
in  the  same  town,  send  the  check  over  directly  and  have 
it  cashed.  Y  would  do  this,  if  the  check  was  correct  on 
its  face,  without  examining  the  state  of  its  depositor's 
account.  But  in  case  of  an  unauthorized  over-draft 
(which,  it  is  said,  happened  rarely,  as  the  standard  of 
commercial  honor  was  bigh),  or  of  any  other  defect  in 
the  draft,  Y  might  return  the  bill  to  X  before  12  o'clock 
noon  of  the  same  day,  and  X  was  bound  to  return  the 
money.  At  12  o'clock  the  busiucss  of  the  bankers  closed 
(ordinary  money-changers  were  open  till  4),  and  it  is  said 

1.  A  measaro  of  weight. 
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thai  once  a  day  only  were  bills  exchanged, — ^which  probably 
refers  to  a  transaction  similar  to  tbat  performed  at  oar 
clearing-hoQses.^  A  bank  ofEered  a  doubtful  check  or  bill 
might  protect  itself  from  harm  by  obtaming  the  certification 
{hiki-aicase,  guaranty)  of  the  drawee  bank.  A  book  (called 
the  *' guarauty-booki'*  hiki-awate-cho)  was  taken,  with 
the  check,  to  the  drawee  bank,  and  the  latter  signed  in 
the  book.  The  draft  was  then  said  to  be  ''  guaranteed,*' 
and  the  signer  was  responsible  for  its  payment.  If 
the  signature  was  refused,  the  draft  was  returned  to 
the  person  offering  it.  The  form  of  guaranty  was  as 
follows : 

**  Memorandum, 

Silver, heamme 

drawn  by  * 


I 


We  guarantee  the  above, 
•montli,— day, 


-House.'*' 


Payment  by  check  seems  to  have  been  regarded  aa 
absolute,  not  conditional,  so  far  as  the  solvency  of  the  bank 
was  coucernedy  and  the  holder  bore  the  loss  in  case  of  the 
bank's  failure.  But  where  the  bauk  dishonored  the  check 
for  lack  of  funds  or  a  like  reason,  the  holder  had  recourse 
against  his  transferor.  It  would  seem  also  that  where 
the  holder  neglected  for  an  unreasonable  time  to  present  the 
check,  the  drawer  was  not  responsible  for  subsequent  lack 
of  funds. 


1.  This  proo688  of  balancing  up  the  aoooanta  was  managed  by 
the  booses  drawing  on  eaoh  other  every  daj  a  peoaliar  check  known 
tm  JUri'Mashigami  (draw-order),  whioh  appears  to  have  answered  the 
purpose  of  our  desring-honse  checks.  S.  In-moto  (signer).  8.  This 
appears  to  correspond  to  our  Western  process  of  certifying  checks. 
It  maj  perhaps  have  included  the  general  process  of  an  soceptance 
of  a  biU ;  but  this  is  doubtful. 


IMTBODUCTION:  MOMXYy  BANKS,  AMD  OOMMBBCXAL  PAPBB.  177 

A  pecaliar  form  of  cheek  was  known  as  o-tegaUtf 
end  was  employed  only  to  &eilitate  the  settlement  of  aecoants- 
at  the  half-yearly  settling  times  (7th  and  12th  months).  Where 
A  owed  B  bat  at  the  end  of  the  season  eonld  not  pay 
cash,  though  varions  moneys  were  due  him  from  X  and 
others,  he  drew  a  provisionnl  cheek  on  his  bank  and 
paid  it  over  to  B.  This  cheek  was  payable  on  the  2nd  of  the 
next  month.  By  the  81st  orthelst  A  would  have  collected 
all  that  was  due  him,  and  by  the  2nd  he  must  have  paid  it  in 
to  his  bank.  Meanwhife  B  placed  the  check  with  his 
own  bank,  and  on  the  8rd  the  two  (or  more)  banks  met 
and  wrote  off  the  balnnces.  If  A  had  not  provided  funds, 
his  check  was  thrown  out  and  returned  to  B 
who  must  then  recover  from  A  in  the  best  way  he 
could. 

Of  course  where  a  bill  was  transmitted,  in  the  course 
of  negotiation,  by  one  boase  to  another,  each  transferor  must 
indorse  it.  The  indorsement  consisted  in  an  abbreviation 
{ko-itif  short  name)  of  the  house-name,  similar  to  our 
initials,^  and  was  absolutely  essential  to  the  negotiability  of 
the  instrument.  Unless  a  proper  chain  of  indorsementa 
appeared,  the  drawee  would  not  pay. 

It  does  not  appear  that  blank  iodorsements  were  nsed^ 
m  that  ordinary  promissory  notes  to  bearer  were  in  vogue* 
But  there  was  an  instrument  which  was  equivalent  to  our 
regular  bank-note,  payable  to  bearer.  This  was  the  azuka^ 
ri'tegata  (deposit-note).  Where  a  man  had  no  bank  deposit 
and  received  a  bill  on  some  bank,  he  went  there  and 
presented  it,  and  got  in  exchange  a  document  or  documents 
in  the  following  form  : 


1.  It  should  be  added  that  the  drafts  of  the  '*  pares t-honses  " 
on  each  other  (furi-$a$kigami)  were  drawn  by  eertain  chief  clerks 
known  as  the  "  bill-tisnerB  **  (tegata-fiamaye-nln),  who  used  merely 
the  short-name  of  the  house  and  added  their  own  to  it;  thoa 
"  lehisoke,  of  M.**;    *•  To  Nisnke,  of  Ten." 

YmL  mm.  Brnm.  Ft.  I^DI. 
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*'  Memorandum, 

Silver,  [or  gold] kwamme  [or  ryo]  . 

We  promise  to  pay  the  above  amount  in  silver 
[or  gold] /in  exchange  for  this  doonment. 

— ^year, — month, — day, 

House." 

This  '<  deposit-note  "  was  passed  along  from  hand  to 
hand,  apparently  without  indorsement,  and  the  risk  of  the 
bank's  insolvency  fell  entirely  on  the  holder  of  the  note* 
These  notes  were  very  popular,  and  are  said  to  have 
circulated  as  freely  as  coin.  They  were  found  even 
in  the  interior  districts  (issuing,  of  course,  from  a 
Yedo  or  Osaka  bank),  and  the  traveler  on  the  Tokai- 
do  stuffed  his  wallet  with  them  as  we  do  with  our 
modern  bank-notes.  The  question  of  over-issue  seems 
to  have  been  left  entirely  in  the  hands  of  the  guild, 
and  the  members  would  not  allow  any  house  to  continue 
business  after  it  had  proved  itself  incapable  of  redeeming 
its  notes.  It  is  difficult  to  learn  what  the  exact  machinery  was 
by  which  the  issue  was  regulated  ;  but  the  amount  seems 
to  have  been  fixed  by  mutual  agreement.  Where  a  run  on  the 
bank  made  it  necessary  to  furnish  a  large  supply  of  coin,  the 
allied  houses  were  appealed  to,  and  finally  even  the 
"  parent-house "  might  have  to  lend  assistance.  What- 
ever the  regulations  were  as  to  over-issue,  it  is  certain 
that  the  amount  of  so-called  ku-ken  (empty  bills),  or  notes 
not  issued  against  cash,  was  large.  Early  in  the  Me^i 
period  there  were  large  failares  among  the  banks,  owing 
to  a  lack  of  coin  which  came  about  through  changes  in  the 
currency,  and  the  holders  of  these  notes  were  unable  to 
obtain  payment.  It  is  said  only  those  banks  that  had  made 
little  or  no  over-issue  were  able  to  survive ;  though  one 
bank  is  noted  as  remaining  whose  issue  had  been  at  the 
rate  of  6  ryo  of  notes  to  1  ryo  of  cash. 
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The  deposits  of  enstomers  were,  of  coarse,  the  basis  of 
the  banks'  transactionB.  The  depositor  took  with  him 
the  bill  or  the  cash  to  be  deposited,  and  the  amount  of  the 
deposit  (nyu-kifif  money  pnt  in)  was  entered  in  his  pass- 
book (kaffid'cho).  If  the  pass-book  was  not  brought,  a 
temporary  receipt  of  the  following  form  was  given  him : 

'*  MemoranduPH. 

Silver, kwamme. 

Received  the  above  amount,  this  receipt  to  be 
void  when  entry  is  made  in  the  pass-book. 

House. 

To  Mr. 

of ^House." 

The  deposits,  however,  were  never  placed  to  the 
customers'  credit  until  the  next  day  after  their  receipt. 
The  banks  paid  no  interest  on  these  deposits  on  current 
account,  and  they  charged  interest  on  over-drafts. 

Ordinary  promissory  notes,  as  has  been  said,  seem  not 
to  have  been  as  much  in  use  as  the  other  forms  oi 
commercial  paper.  They  Were  employed,  however,  and  it 
is  a  curious  coincidence  that  the  teim  applied  to  them  was 
one  which  is  rendered  exactly  by  ''promissory  note," — 
yakttsoku-teyata.  This  instrument  was  used,  as  we  use  it, 
to  evidence  a  debt  and  at  the  same  time  postpone  its 
payment  until  a  certain  date.  In  Osaka  the  note  usually 
promised  payment  at  the  end  of  the  current  month ;  and  there 
were  two  kinds,— one  in  form  a  promise  by  the  debtor,  like  our 
own  instrument,  the  other  in  form  an  order  upon  the  bauk 
to  pay  at  the  time  named.  These  yakusoku-tegata  appear 
to  have  passed  from  hand  to  hand  like  other  commercial 
paper.  In  some  of  the  centres  of  production  in  the  interior 
they  were  the  ordinary  instraments  of  credit.  Thus  the 
Kilk-brokers  in  Ashikaga  (in  the  present  Toohigi  ken)  wonld 
make  out  promissory  notes  and  give  them  in  payment  to  the 
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doth-Beller.  The  latter  passed  them  on  to  the  spinners 
and  dyers,  and  thus  the  whole  process  of  production,  mnna- 
&ctare,  and  distribntiou  rested  firmly  on  a  basis  of 
commercial  paper.  In  recent  times  these  notes  have  been, 
made  payable  at  5,  6,  20,  or  80  days,  and  have  included 
interest  for  that  period,  bat  in  former  days  they  appear  to 
have  been  payable  on  demand.  They  were  known  as  *'siik« 
purchase  notes  *'  (HnU'kai'fiula)^  and  were  made  of  a 
special  sort  of  paper  peculiar  to  the  region,  folded  eight 
times,  inscribed  in  large  characters,  and  bearing  the  full 
name  of  the  maker  and  tlie  short-name  of  the  payee. 

One  of  the  notable  conditions  having  great  a 
influence  od  tbe  conduct  of  trade  was  the  equilibrium 
which  the  facts  of  natioual  life  brought  about  between  the 
mutual  indebtedness  of  Osaka  and  Yedo,  the  chief  centrea 
of  commerce.  On  tbe  one  hand,  as  has  been  explained, 
Osaka  was  tbe  great  stronghold  of  the  wholesalers  dealing 
directly  with  the  producers,  and  Yedo  annually  came 
into  debt  to  an  enormous  sum  for  the  supplies  of  all  sorts 
sent  down  from  Osaka  for  distribution.  On  the  other 
hand,  the  great  daimyo  of  the  Centre,  West,  South- West^ 
aud  Northwest  sent  all  their  tax-rice  for  sale  to  Osaka, 
the  centre  of  the  rice-mai'ket  as  of  almost  every  other; 
but  these  same  daimyo  every  other  year  took  up  their 
residence  (as  required  by  law)  in  Yedo,  with  a  multitude  of 
atteudants,  and  even  during  their  absence  there  werci 
for  many  of  them,  three  vast  mansions  and  a  large  retinue 
to  be  kept  up  in  Yedo ;  so  that  the  sums  due  to  them  for 
the  millions  of  kokit  of  rice  which  tbey  had  sold  in  Osaka 
were  in  large  part  to  l>e  paid  to  them  iu  Yedo.  Thus,, 
with  the  Yedo  merchants  owing  Osaka,  and  with  Osaka 
owing  the  Yedo  daimyo^  the  accounts  could  be  settled 
almost  completely  by  bills  of  exchange.  When  an  Osaka 
merchant  drew  on  his  Yedo  debtor,  he  got  his  bill  discounted 
for  cash,  as  we  should  do ;  such  a  bill  was  known  as  </tita- 
kaicase  (immediate-payment),  or  uki  (float  lightly,   change 


XNTBODucnoN :  Momnr,  bamkb,  and  oommbboial  papkb.       181 

qnie}dy)-kaKa9e,  The  days  ending  in  2,  5»  and  6  were 
Bet  apart^  in  the  Exchange  for  the  sale  of  what  might  be 
ealled  '*  foreign  bills,"  that  is,  drawn  by  either  Osaka 
or  Yedo  on  the  other.  Gold  to  be  sent  from  Osaka  to 
Yedo  was  called  "  down  gold.*'  The  form  of  this  bill 
|[iyen  by  a  bank  was  as  follows : 

"Bill  for  cash  received. 

Gold, ryo  received. 

We  have  received  the  above    amoant   of   down 
gold;   yon  will  pay  the  equivalent  amount  at 

Yedo  to  Mr. ,  on ^month,— ^lay, 

without   fail.     In     witness    whereof  we  have 
given  this  bill  of  exchange. 

House. 

^year, month, day. 


To ^Honse." 

The  employment  of  a  system  of  commercial  paper  so 
varied  and  so  extensive  as  that  which  has  been  described^ 
indicates  the  extent  to  which  credit  entered  into  the 
commercial  operations  of  the  times,  and  the  degree  of 
mercantile  confidence  that  must  have  prevailed.  Probably 
one  of  the  reasons  fur  the  solidity  of  the  mercantile  credit 
system  was  the  special  protection  given  by  law  to  commercial 
paper.  A  claim  founded  on  such  an  instrument  was  given  a 
**  summary  action  *'  (cliu-baUn-saiban)  'fi  in  two  respects  this 
action  possessed  special  advantages, — ^it  was  tried  at  an  early 
date,  without  waiting  for  the  regular  Court-days,  and 
the  judgment  gave  the  creditor  a  right  of  priority  {taki-dori- 
tohi'ken)  in  the  distribution  of  the  debtor's  estate.  Moreovery 
the  procedure  for  the  enforcement  of  judgment  was 
somewhat  stricter  and  more  summary. 


1.  A  very  oommou  method  in  Japan  of  fixing  regular  periods ; 
thns,  the  above  days  in  each  month  would  be  2,  5,  8,  12, 15,  18,  22« 
25,  28.    2.  Or  naka-nnki;  picked  out  of  the  middle  (of  tbe  list  of 

i),  i^.  rammary. 
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We  may  now,  in  the  light  of  the  foregoing  explana- 
tions, look  briefly  at  the  proceBses  involved  in  that  chief 
of  all  mercantile  activities  in  Old  Japan,  the 


10.    Rice  Trade.  ^ 


If  we  begin  at  the  beginning,  taking  the  ric^  when  it 
reached  the  local  storehouses,  and  following  it  to  the  retail 
shops,  we  may  distinguish  three  stages  in  the  distribution, 
each  having  its  peculiar  methods  and  customs; — ^the 
transport  of  the  rice  to  the  metropolis,  its  apportioument 
(if  tax-rice)  among  the  retainers,  and  its  purchase  and 
sale  by  brokers  and  wholesalers. 

The  bulk  of  the  export  rice  was  tax-rice.  Where 
private  rice  was  shipped,  the  vessels  were  generally  owned 
by  rich  rice-merchants.  The  merchant  usually  loaded 
the  vessel  to  four-fifths  of  its  capacity,  and  left  the  re- 
mainder for  miscellaneous  cargo  procured  by  the  captain* 
The  freight  charges  on  the  latter  constituted  the  remu- 
neration for  the  captain,  out  of  which  the  crew  were  paid. 
The  captain  shared  the  risk  with  the  owner  to  the  extent  of 
his  interest  in  the  freight.  The  tax-rice  in  the  Shogunate 
dominions  was  usually  transported  by  contractors  {ukeoi- 
nin),  who  bid  {raku-satsu)  for  the  transportation  of  rice 
from  an  entire  province.  The  contractor  deposited  security 
money  (some  60  ryo  for  every  10,000  koku),  and  hired 
private  vessels  (which  might  be  owned  by  a  merchant  or 
by  the  captain),  subject  to  the  Goverumeut's  regulations. 


1.  The  caBtoms  dt£fered  in  different  regions.  Attention  will 
here  be  given  chiefly  to  those  prevailing  in  the  Shogunate 
dominions. 
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When  the  taz-rioe  in  a  certain  qoarter  was  almost  ready 
for  delivery,  notice  was  given  by  the  proper  official 
to  the  freighting-coutractor,  who  made  a  tender  specifying 
the  vessel,  owner  (whether  captain  or  another}^ 
captain  {pki-sendo  or  gendo),  capacity,  year  of  buildings 
eqoipmeDt,  and  number  of  crew.  If  this  tender  was 
satisfiEustory,  it  was  accepted.  If  for  some  reason  no  vessel 
could  be  got  in  this  way,  search  was  made  in  other  qnarters» 
and  sometimes  the  daikwan  of  the  region  where  the  rice  was 
made  the  selection.  After  selection  the  official  "  black-brand  '^ 
was  nailed  to  the  ship, — a  small  square  block  with  an  official 
brand.  The  place  of  loading  was  then  assigned,  or  perhaps 
the  vessel  sailed  to  a  given  port  to  receive  orders  from  an 
official  as  to  her  destination. 

Meanwhile  the  rice  was  being  prepared  for  trans- 
portation under  the  daikwan's  supervision.  The  farmers 
themselves  packed  the  rice,  each  bale  furnished  with  an 
inside  and  outside  tag  bearing  the  payor's  name  and  address, 
and  placed  them  in  the  village  storehouse.  When  all  was 
collected  the  farmers  transported  it  again  to  the  central 
official  warehouse,  where  official  inspection  was  made.  From 
there  to  the  shipping  port  the  risk  was  the  Government's, 
while  the  farmers,  as  a  labor  service,  effected  the 
transportation;  but  if  the  distance  exceeded  5  ri  they 
received  payment.  This  operation  of  getting  the  rice 
from  the  field  to  the  port  furnished  fully  one-half  of 
the  causes  for  petition  and  complaint  by  the  people  to 
the  daikwan^  and  was  a  subject  of  inexhaustible  interest 
and  endless  adjustment  in  the  life  of  the  rural  com> 
munity. 

The  ship  was  not  allowed  to  take  on  any  other  freight 
than  the  tax-rice  and  the  provisions ;  and  it  was  even 
required  that,  if  a  gale  arose  and  some  of  the  cargo  had 
to  be  jettisoned,  the  provision-rice  should  go  first.  The 
object  was  to  prevent  fraud  by  the  pretended  sacrifice  of 
the  tax-rice  to  other  goods.     A  bill  of  lading  {okuri-joy 
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was  given  by  the  oiBeer  in  charge  of  the  loading,  and  ran 
as  follows : 

"Bill  of  Lading  for  Official  Tax- Rice  to  be  sent  to 
Yedo. 

^Mwt,  port,  ship, 

Captnin,  , 


ktmif  koiif  port, 

Supercargo,^  faimer 


1.     Tiix-rice  in  bags  marked  year : 

Total  No.  of  bags  :  thoosand,  hnudred^ 

contiiining  hvkii  (or to). 

Freight-charges  :*  gold. 

Paid  at port, gold  (oue-tliird). 

To  be  paid  at  Yedo, '<     (two- thirds). 

Also: 

•2.    Provision-rice,^  .....».., bags  (oou- 

taining — to). 

8.     Ship  made  of timber,  years  ago. 

4.     Mast,    [pine] ;    yards,     [cypress] ;     radder,     [white 

oiik] ;  area  of  siiil, tan  ^  of  cotton. 

■5.     Iron  aucboru,  — ;  weighing  respectively kwamnu^ 

etc. 

6.  Small  boat,  — ; 

besides  other  appliances. 

7.  Draught, inches.^ 

8.  One  copy  of  the  Rules  of  Kwambnn  XIII. 

9.  One  ship's  log.^ 

10.  One  copy  of  Rules  for  coasting- villages. 

11.  One  red- ball  flag.? 


1.  Uwa  (above)-fiori  (riding,  going).  3.  Un^Mn,  8.  R^fo-mtU* 
4.  About  28  feet  in  length.  5.  This  wan  appareutlj  measured  from 
the  gnnwale,  after  loading,  so  a^  to  detect  anj  fraudulent  removal 
of  cargo.  ^,  Sen-eha  nikku  1.  Hi-no-mara;  indicating  the  offioial 
nature  of  the  voyage. 
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The  above  ship,  carrying  the  tax-rice  of  last-year  paid 

by kori,  AfMW,    and    starting    from   port, 

kwit,  was  examined  at  departure  and  the    draught 

noted.  The  above  details  are  correct.  On  receipt  of  this« 
please  pay  the  remainder  of  the  freight  cbarges.  In  testi- 
mony of  tbe  above,  this  bill  is  given. 

year,  month, day. 

To 

sub- manager, 

under officer, 

at  destination. 

from 

,  sub-manager  under  , 

at  the  Shipping- Office  of 

port, 

kuni,** 

With  the  ship  went  a  supercargo,  usually  one  of  the 
headmen  of  the  tnx-paying  district,^  who  had  a  general 
supervision  of  the  cargo,  and  was  bound  to  see  it  safely  into 
tlie  storehouse  at  Yedo  and  briug  back  a  receipt.  He  kept 
a  log  of  his  own  (U-cho),  in  which  he  was  to  record  all  uuusual 
happenings.  The  captain  also  kept  a  log,  in  which 
were  noted  injuries  to  cargo,  jettisons,  and  other  casualties, 
as  well  as  the  occasions,  if  any,  when  the  vessel  was  required 
to  pat  in  anywhere  through  stress  of  weather.  In  the  cabin 
were  posted  the  regulations  on  these  points,  all  being 
directed  towards  a  safe  landing  of  the  rice  undiminished  in 
quantity  or  quality.  As  was  customary  in  Japan,  all  those 
eoncemed  signed  documents  of  submission  {ukesJio,  accept- 
ance) engaging  faithfully  to  follow  these  regulations ;  one  was 
signed  by  the  captain,  the  mate  {kalco-gaBhira,  chief  of  sailors), 
and  the  cook  {^nakanai)\  the  other  by  the  supercargo.    As 


1.  Sometinies  called  atafiw-namfff/a'  (pajnient  headman),  as  he 
lisd  charge  of  paying  the  rioe  (o  the  authorities  at  Tedo. 
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soon  as  the  ship  loft  for  Yedo,  notice  was  sent  to  the  Finance 
Department  in  Yedo ;  and  on  the  vessel's  arrival  the  rioe 
was  unloaded  and  stored  in  the  Qovemment  storehouses  at 
Asaknsa,  Hoigo,  or  Takehashi.  Various  regulations  were 
made  for  the  payment  by  the  ship  of  damage  caused  by 
water,  rats,  etc.  The  freight  was  paid,  as  the  bill  of  lading 
shows,  one- third  at  the  port  of  lading,  and  two-thirds  on 
delivery  at  Yedo.  If  the  vessel  was  wrecked  on  the  waj 
from  Yedo  to  the  port  of  lading,  one-sixth  was  paid.  If 
the  loss  occurred  after  loading,  the  oue-ihird  was  retained 
by  the  freighter.  If  the  Osaka  market  was  more  favorable 
and  the  ship  was  ordered,  while  at  the  port  of  lading, 
to  change  and  proceed  to  Osaka,  the  second  third  was  paid 
at  Osaka  and  the  last  at  Yedo.  Where  jettison  occurred, 
no  freight  was  paid  on  the  amount  thrown  over. 

With  the  rice  safe  in  the  storehouse,  and  the  super- 
cargo on  his  way  home  with  a  receipt  to  show  to  his  fellow- 
provincials,  let  us  see  what  became  of  the  rice  sub- 
sequently. 

The  main  Government  storehouses  were  in  the 
districts  of  Asakusa  and  Honjo,  and  consisted  of  a 
hundred  or  more  separate  buildings.  The  chief  offices  were 
nt  Asnkusa,  where  the  distribution  to  the  retainers  took 
place.  Most  of  the  large  daimyo  had  storehouses  of  their 
own,  where  they  paid  their  retainers,  but  the  central 
point  was  the  o-kura  or  Government  Store-house.  In  pay- 
ing the  retainers  four  sets  of  officials  were  involved.  First 
there  was  the  Certificate  Bureau  {shrmon-gakari)  in  the 
office  of  the  Council  of  State,  which  kept  a  tally  of  the 
various  higher  retainers.  Next  there  was  the  Finance 
Department,  the  General  Bureau,  which  must  keep  account 
of  all  outgoes,  and  therefore  must  note  the  payment.  Then 
came  the  Kegistrars  [knkigaye-hnffyo),  who  were  immediately 
entrusted  with  the  duty  of  certifying  to  the  persons  entitled 
and  the  amounts  due ;  and,  last,  the  Stfirehonse-keepers, 
who  paid  out  the  salary-rice  on  the  certificate  of  the  Begis- 
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trars.  Of  the  latter  there  were  two,  one  appointed  from  the- 
Fmnnce  Department,  the  other  from  the  Shogan's  Castle 
Guard.     They    did    monthly    service  alternately  at  their 
offices  in  Asaknsa  near  the  store-honses,  and  received  200 
hyo  salary.     Their  clerks  {tedai)  received  80  hyo  and  '*  two- 
men's  rations,"  ^  and  were  appointed  hy  the  Fiuance  Magis- 
trate.    The  Storehouse-keepers  (okura-bugyo)  were  seven, 
and  had   the  same   salary  as  the  Registrars.     They  came 
some    under     the  Finance  Department,    some  under  the 
Cjistle- Guard.     Two  stayed  at    the    Asaknsa     storehouse, 
and    five    at  the   Hoigo    storehouses.     They    hnd    under 
them    various   clerks   and   guards.^      The   process   to   he 
observed  when  the  salnry  was  drawn  was  as  follows.     If 
the  retainer  was  occupying  an  office  under  the  direct  control 
(jiki'Shihai*  )  of  either  the  Council  of  State  or  the  Junior 
Council,     he     made     his     application    {fpran-sho)    to   the 
Certificate    Bureau     above-mentioned,    stating    his    name, 
office,   and  amount  of  stipend.     The  clerks  examined  the 
records,  got  the  couiiterseal  of  the  Council  of  State,  and 
sent  to  the  chief  of  the  department  to  which  the  applicant 
belonged    (kanhira-nhihai)    a    document    addressed   to    the 
Registrar,  directing  him  to  pay  the  instalment  due  for  such 
and   such  an  amount.     This  document  was  then  given  by 
the  chief  of  the  department  to  the  applicant,  who  sent  it 
to  the  Registrar.     The  latter  signed  it  and  forwarded  it  to 
the  Finance  Magistrate,  who  indorsed  it  as  satisfactory  and 
returned  it  to  the  Registrar.     The  latter  indorsed  an  order 

1.  This  was  an  extra  payment  often  added  to  make  an  office 
more  Iionomble.  "One  mnn*s  rations"  (ichi-nin-fuchi)  were  3^ 
hyo  or  balen.  8.  Ohtra-han,  tedai,  kumigiuhiray  te-koage,  koage* 
i$uyeUuki,  koage-kathira,  4.  This  meant,  as  already  explained,  that 
the  officer  was  appointed  by  either  of  those  Coancils.  Thns,  A 
might  be  appointed  by  the  Gonncil  of  State ;  his  assistant  would 
be  appointed  by  the  Junior  Gonndl,  and  B's  subordinate  C  by  A. 
Here  for  B  the  Junior  Couneil  is  Jiki-*hihai  and  A  is  koihira-thihai;: 
U/tC,AiBjiki-9hihai  and  Bis  ka$hira-$hihau 
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addressed  to  the  Storehonse  Keeper  directing  him  to  pay 
the  within  amount ;  and  the  Keeper,  going  solely  by  the 
Registrar's  indorsement,  woald  deliver  accordingly* 
Usually  the  retiiiner,  if  a  person  of  consequence,  did  not 
himself  go  to  draw  the  rice  bat  either  sent  a  broker  (Ma- 
$ashi)  instead  or  sold  the  rice  to  the  broker  and  allowed  him 
to  take  it  out.  In  this  case  another  document  was 
necessary,     llie  retainer  drew  up  a  receipt  in  this  form : 

<<  Receipt  for  Spring  Stipend-Rice. 

Total  stipend 200  hyo. 

Amount  now  due 60    ''. 

aiS  Ut  5  slio  for  the  hyo. 
This   18  to   certify  that  the  above  spring  stipend- 
rice  has  been  received. 

year, month. 


«»f Office. 

To  the  Registrars.'* 

The  chief  of  department  indorsed  this  nnd  the  broker 
then  took  it  to  the  Registrar ;  the  latter  compared  it  with 
the  document  already  mentioned,  aud  made  his  indorsement 
as  before,  which  enabled  the  broker  to  get  the  rice  from 
the  Storehouse- Keeper.  The  original  application  to  the 
Certificate  Bureau,  it  should  be  said,  was  made  by  the  chief 
of  department  himself  if  since  the  lust  payment  there  had 
been  a  chftnge  in  the  applicant's  office,  that  is,  if  a  son 
had  succeeded  a  father  who  had  retired  or  died,  or  if  the 
previous  incumbent  hR4  been  dismissed  or  removed  to 
another  department. 

The  certificates  (tfffata)  given  in  the  above  manner  were 
known  as  jiki-han  (direct  sealed,  •  or  self-sealed).  Whether 
the  jiki  refers  to  the  seal  of  the  Council  or  to  that  of 
the  applicant  is  not  dear.  But  the  term  was  used 
in  contradistinction  from  vra-han  Uyata^  or  certificates 
sealed   by     the     chief    of   department    with    his    urahan 
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or  iuferior  seal.  The  latter  method  wai  used  for  the 
lower  officiak.  The  chief  of  their  bureau  handed  in 
an  application  stating  tlie  total  nnmber  of  persons  (without 
names)  in  each  section  (kuvn)^  and  asked  for  the  salary  at  so 
much  per  man.  The  certificate  given  was  called  "  string- 
certificate,'*  O'fiawa  (8triug)-iMAi  (one  sheetyteyataf  because 
all  were  asked  for  on  one  list. 

The  stipends  were  paid  three  times  in  the  year.  The 
first  payment  was  in  the  2nd  mouth,  the  socoud  in  the 
5th  mouth,  aud  the  last  in  the  10th  month.  The  first  two 
were  kuown  as  on-ahaku-Mai  or  on-kan-wai  (official  loaued- 
rice) — ^probably  because  these  were  originally  regHrded  as 
advances  on  account — and  were  further  distinguished  by 
the  terms  '*  spring  '*  and  "  summer ."  The  last  was  known 
as  on-kiri-mai  (official  final-rice),  because  it  ended  the 
year's  payments.  Where  tlie  stipend  was  expressed  in 
koku  (as  in  the  higher  offices)  or  hyo  (the  offices  of  middle 
grade),  the  proportions  were  one-fOurth  in  spring  and  in 
summer  and  oue  half  iu  winter.  Where  it  was  measured 
in  ryo  (us  with  many  of  the  lower  offices),  it  was  divided 
into  three  equal  instahuents.  ^  If  a  man  was  newly 
appointed  to  office  before  the  end  of  the  9th  month,  he 
received  the  whole  year's  salary  ;  if  after  that  time,  one-half 
only, — ^provided  the  salary  was  measured  in  rice.  If  in 
money,  an  appointment  before  the  end  of  the  4th  month 
gave  the  year's  salary,  before  the  end  of  the  9th  month,  two- 
thirds  ;  after  that  time,  one-third.  The  rice  was  divided 
into  four  grades,  the  best  being  paid  out  to  the  higher 
officers,  and  the  poorest  to  the  laborers  on  the  public  works 
aud  the  dancers  (uaruyaku)  supported  at  the  public  expense. 
Even  where  the  salary  was  measured  in  rice,  a  portion 
might  be  paid  in  money,  according  to  the  state  of  the 
markets  or  other  considerations.     The  Registrar  drew  up 


1.  On-fuchi'mai  was  a  common  term  for  the  former ;  on-yaku-ryo 
lor  the  latter. 
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a  scbednle  of  the  amoonts  due  and  submitted  it  to  the 
Finance  Department,  and  the  latter  to  the  Conucil  of  State, 
and  when  the  proportions  of  money  and  rice  and  the  rate  of 
exchange  had  been  fixed,  a  proclamation  (harigami)  was 
posted  by  the  Palace  Attendants  at  the  entrance  of  the 
Castle.     It  read  something  liVe  this: 

"The    spring   pa3rments   shall  be  made  at  the    rate 
of  one-third    rice  and  two-thirds    money.      The 
value  of  rice  shall  be  reckoned  at  40  ryo  gold 
per  100  hyo.  i  '* 

But  this  proportion  varied,  as  the  following  record  of  a 
single  year's  account  will  show  : 

Spring  instalment :  ^ 

Rice,  60,934  koku,  0  to,  7  tfho,  o  go,  7  fhaJcu,  5  saL 
Money,  10,880  ryo,  8  hu. 

Summer  instalment : 

7?/c^,  76,858  koku,  7  10,4  sho,  4  yo,  2  shaku,  2  saL 
Money,  84,658  ryo,  8  bu. 

Winter  final  payment  :^ 

nice,  101,401  kohl,  5  to,  5  alia,  7  yo,  6  sJiaku. 
Money,  229,788  njo,  1  bu. 

When  the  salary-application  of  a  retainer  had  been 
approved,  he  usuuUy  sent  a  broker,  as  has  been  said,  to 
take  delivery  for  him.  The  proclamation  above  mentioned 
had  anuounced  the  days  on  which  delivery  would  be  made. 
The  stipends  were  divided  into  several  grades,  according  to 
the  rank  of  the  office  and  the  amouut  of  the  stipend,  and  for 
each  grade  was  appointed  from  two  to  five  days  for  delivering. 
Then  ou  small  tickets  (ko-yitte)  the  Storehouse-keepers 
wrote  the  names  cf  those  within  each  grade  (one  on  each 


1.  It  is  said  that  up  to  Ejoho  (1716-1735)  this  official  value  waa 
greater  than  the  market  value  of  rice ;  but  after  that  it  steadily 
declined  uutil  it  even  reached  60  %  of  the  market  value.  2.  On- 
shaku-uiaL    3.  On-kiri-ntai. 
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ticket),  with  the  amounts  dae ;  and  just  before  the  period 
allotted  to  that  grade  the  tickets  were  folded,  and  placed* 
in  a  basket,  which  was  so  shaken  that  a  suitable  proportion 
for  one  day  fell  oat.^  The  brokers,  who  attended  this 
process,  picked  ap  and  examined  the  tickets,^  and  those 
whose  employers  were  included  in  this  first  day's  appoint- 
ment sent  word  to  them  in  something  like  this  form: 
"  I  beg  to  inform  you  that,  if  to-morrow*s  weather  is 
good,  your  rice  will  be  delivered. 

month, day. 


of  the ^House. 

To 

^Esq..  Official." 

On  the  day  appointed  the  broker  took  delivery.  He 
might  then  send  the  rice  by  cart  or  canal-boat  to  the  samurai, 
but  the  usual  course  was  to  sell  it  for  the  stipendiary.  On 
a  later  day  the  latter  (if  he  was  of  high  rank)  sent  a  retainer  to 
the  broker  for  the  account ;  the  broker's  chief  clerk  (batito), 
however,  might  instead  take  it  to  the  samurai.  The 
account  would  read  as  follows  : 

"  Account      rendered      for     spring     instidment 
received : 

Rice  received 50/i//o, 

which,  at  8  to,   5   sho  per  hi/o, 
equals  17  koku,  6  to,  or,   in  money ,3 
20  r I/O  gold,  7  momme  silver. 


1.  The  days  of  deliyety  were  known  as  tama-wo-furu-bi  (days 
for  which  the  tickets  were  eb^en).  2.  The  name  given  to 
this  broker,  fuda  (ticket) -fof^i  (touch,  pick),  seems  to  have 
come  from  this  picking  ap  of  the  rice-tickets.  The  stipendiary 
was  called  fuda-danna  (master  of  the  ticket).  8.  This  account 
shows  the  mode  employed  where  no  pai-t  of  the  stipend  was 
paid  in  money. 
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I>edaet: 

For  capital  and  interest  of  advances, 

8  ryo  gold,  5  momme,  8  bu  silver* 

For  commission  ^  at  2  ^u  per  100  Ayo, 

16  motiune^  silver* 

Balance^ IG  rt/o^  2  bu  gold,  2  momms  silver; 

the  silver  equals  216  man  in  small  money.^ 

The  above  is  the  accoont  for  the  spring  instalment 
received  by  me.  If  tbere  is  any  error,  please 
notify  me  before  the  posting  of  the  proclamation 
fixing  the  official  price  for  the  summer  instalment,, 
and  I  will  send  you  a  corrected  account. 
^year, ^month. 


o  f House. 

To 

Esq.,  Official.''^ 


The  ftuloMshi  no  doubt  had  their  origin  in  the  dislike 
of  the  upper  samurai  to  lower  their  dignity  so  far  as  to  go 
personally  and  take  delivery  of  their  stipend-rice.  In  the 
older  days,  it  is  related,  the  simplicity  of  habits  was  such 
that  no  one  thought  it  beneath  his  dignity  to  go  to  the 

1.  Fudatathi  (ticket-getting) -i-yo  (oompeuMtion).  2.  1  6tt= 
J  r^o  =15  iHomine.  8.  Sashihiki-daka.  4.  The  rate  roliDg  at  the 
time  of  this  original  was  thus  6,480  mon  to  the  ryo;  for  avyo 
contained  60  momnitf,  and  1  momms  is  here  made  equivalent  to  lOS 
won,  5.  There  is  some  difference  of  opinion  as  to  the  rates  charged 
by  the  fuda-ioshL  One  authority  states  that  there  were  two  ohaigeSt 
the  fuda-8(uhi-ryo  or  fee  for  getting  delivery  of  the  rioe,  and  the 
uri'kawa  or  commission  on  its  sale,  the  former  being  reckoned  at  1  6ii 
per  100  hyo  of  the  stipend,  and  the  latter  at  2  fru  per  100  hyo  sold. 
As  both  operations  were  not  necessarily  undertaken  by  the  fttda-saiki^ 
it  is  probable  that  this  distinction  prevailed  in  the  beginning  and 
might  be  made  at  any  time.  But  it  seems  hkely  that  the  term 
/uda'$a$hi'ryo  would  be  loosely  applied  to  both  charges,  and  that,  where 
both  operations  were  given  into  the  hands  of  the  same  person,  there 
would  be  some  abatement  of  the  rate.  This  would  explain  the  rate 
in  the  illustration  above. 
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Btorehoose  and  sit  abont  in  the  tea-hooBes  waiting  for  his 
torn ;  even  the  greatest  vassals  sent  some  ehief  retainer. 
Bot  gradually  more  loxnrioos  ways  came  aboat.  Those 
whose  mansions  were  in  distant  wards  deputed  the  receiving 
of  the  rice  to  the  masters  of  these  tea-houses  where  they 
had  been  accostomed  to  wait  and  make  oat  their  receipts. 
Then  the  well-to-do  rsstauraUun  began  to  lend  money  to 
their  patrons  on  the  rice  due  them,  and  finally  were  trusted 
with  the  whole  business  of  receiving  and  selling  rice.  In 
Some  cases  the  ordinary  creditor  who  had  loaned  to  the 
vassal  was  allowed  to  go  and  take  deUvery  of  the  rice  and 
pay  himself  firom  the  proceeds.  In  these  ways  the 
fudasashi  houses  came  into  existence,  and  acted  regularly  as 
the  go-betweens  and  tlie  capitalists  of  the  vassals.  Their 
fiuniliarity  with  the  details  of  the  delivery,  and  their  position 
as  creditors,  made  them  the  masters  of  the  situation,  and 
put  the  nobles,  always  running  ahead  of  their  income  and 
always  in  need  of  money,  entirely  in  their  power.  There 
were  constant  attempts  by  the  Government  to  relieve  the 
iamurai ;  for  instance,  at  one  time  a  law  was  passed  allowing 
them  to  repay  their  arrears  without  interest  in  instalments 
covering  20  years.  The  number  of  fudcuashi  varied  from 
96  to  109  at  different  periods.  Their  guild  seems  to  have 
been  formed  in  1724,  when  the  celebrated  Oka  was  Town 
Magistrate  of  Yedo.  It  was  divided  into  8  kumi, — ^those  of 
Tenno  ward,  of  Upper  ward,  and  of  Morita  ward ;  and  each 
kumi  was  divided  into  6  ban  (watches),  of  nearly  6  hoases  each. 
There  were  monthly  directors  {Utiki  gycjt),  alternating  in 
their  office,  with  sundry  lower  officers.  The  shares  were 
assignable  as  in  other  guilds.  By  the  custom  of  the  guild 
no  member  could  accept  the  business  of  a  samurai  who  had 
broken  his  connection  with  another  member  unless  the 
consent  of  the  latter  was  obtained,  and  all  arrears  due  him 
from  the  samurai  were  repaid.^ 

1.  The  term  fitda-$athi,  it  should  be  added,  is  sometimes  used 
interchangeably  with  ftura-yodo  or  kitra-maye-yado  (hosts  or  hootes 
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But  the  fudoioshi  were  only  ou  the  oatskirts  of  the 
rioe-trade  proper.  They  seem  to  have  been  peculiar  to 
Yedo  and  a  few  smaller  towns  where  numbers  of  samurai 
were  constantly  to  be  found  in  attendance  on  their  lords. 
The  rice  delivered  from  the  Tokagawa  storehouses  in  Yedo 
was  by  no  meaus  the  largest  part  of  the  rice  that  reached 
Yedo  for  sale.  There  were,  besides,  the  large  stores  of  rice 
put  upon  the  market  by  the  great  lords  for  whose  dominions 
Yedo  was  the  natural  market,  as  well  as  tbe  importatious  of 
surplus  rice  from  the  people  of  the  interior  by  the  wholesale 
houses.  The  different  amounts,  for  instance,  sold  in  Yedo 
about  1860  were  as  follows  : 

Rice  from  the  West^ 99,000  hyo 

Bice  from    the     Ewanto^    and  the 

North    1,046,000    „ 

Rico  sold  by  the  daimyo  of  Sendai, 

Nambu,  and  others  8    582,000    „ 

Rice  sold  from  the  Government  store- 
house in  Yedo    490,000    „ 


Total 2.167,000 


)9 


in  front  of  the  storehouse).  But  kura-yado  or  kura-ycidO'thi  seems 
properly  to  have  applied,  in  later  times  at  least,  to  a  number  of  mumu- 
rai,  either  inkyo  (retired)  or  yakkai  (dependents,  that  is,  younger 
brothers,  nndcs,  etc.),  who  followed  privately  the  same  occupation 
in  the  same  place,  and  were  sometimes  sought  instead  of  the/uda- 
$a$hi  commouers. 

1.  Kuowu  as  kudari-mait  "  down-rice,"  because  it  came  from  the 
provinces  of  the  Kwansei  (west  of  the  Hakone  ktoan  or  pass),  not  the 
Kwanto,  or  Tokugawa  dominions,  east  of  the  Hakone  pass ;  see  ante, 
p.  26.  This  was  of  course  the  smallest  portion.  2.  The  eight 
provinces  east  of  the  Hakone  pass.  Of  course  this  rice  came 
from  the  farmers  themselves.  8.  In  the  northern  districts  which 
looked  to  Yedo  as  the  market. 
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The  Goverument  rice  was  thus  at  tbe  ahove  period 
less  than  a  quarter  of  the  whole.^  The  distribntion  of  the  rest 
was  effected  by  the  ordinary  brokers  (nakayat)  who  bought 
from  the  wholesale  importers  and  the  dnimyo  and  sold 
to  the  lesser  dealers.  Before  describing  the  operations  of 
the  rice-exchange  it  will  be  necessary  to  note  these  different 
classes  into  which  the  rice-dealers  were  divided. 

There  were  8  chief  guilds,  which  seem  to  have  taken 
definite  and  permanent  shape  in  the  same  period  (Eyoho» 
1716-1786)  that  saw  tbe  general  regulation  of  trades  under 
the  great  Shogun  Yoshimune  and  his  capable  assistant 
Oka,  the  Town  Mngistrate.  These  were  the  guilds  of 
the  Western-rice^  wholesalers,  the  Kwanto^  rice 
wholesalers,  and  the  brokers.  They  all  originally  plied 
their  trade  iu  the  Ise  ward,  near  the  banks  of  the 
river,  where  the  rice-vessels  were  moored.  The  quarter  is 
still  known  ns  the  koku-cho  (grain  wards)  or  kome-gathi 
(rice-banks).  The  Western-rice  wholesalers  were  com- 
paratively few, — some  half  dozen  in  all.  The  Ewanto 
dealers  were  known  as  the  '<  Three  Companies  of 
Kwanto-grain  Wholesalers."  They  numbered  20  or 
more,  aud  were  divided  iuto  8  kumi,  one  for  each 
of  8  wards.  The  brokers  (known  as  the  '<  Rice-brokers 
of  the  Eight  Wards  of  the  Biver-banks  ")  were  found  in  8 
wards  near  the  river.  They  bought  from  the  storehouse- 
keepers  of  the  daimyo  and  from  the  wholesale  importers, 
and  distributed  to  the  large  non-importing  houses.  Their 
operations  on  the  rice-exchange  equalized  the  prices  aud 
determined  the  market  quotations  for  Yedo  rice.  After 
these  three  classes,  who  enjoyed  the  greatest  considerution 
and  were  known  as  kome-gashi  (men  of  the  rice- banks), 
came  two  classes  intervening  between  the  ordinary  retailers 
and  the  brokers  and  large  wholesalers.    The  first  was  that  of 


1.  In  Osaka  this  item  would  not  be  worth  considering.    2.  For 
iheee  two  terms,  seet  he  preceding  Notes. 
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th«  "  IjOOftl  Gnin  WholoMlers  "  (ji-mawarfl  beikoku  toijfa). 
Theie  indeed  imported  direotly  to  some  Axtoit  Uie  rioe  of 
the  regions  neigbboriug  Kbont  Yedo,  whiob  came  by  river 
boats ;  bat  ttiey  sold  at  retail  as  well  as  at  wbolesaie.  Tbe 
number  was  npwards  of  800  bouses,  divided  into  11  kumi. 
Tbe  original  60  odd  kumi  bad  been  in  later  times  consoli- 
dated into  these  11,  bnt  tbe  original  nmnbers  of  tbe  kvmi 
absorbing  tlie  otbers  were  retained,  so  that  the  numbers 
remaining  were  the  Ist,  8rd,  IStb,  22nd,  2etb,  29lb,  40th, 
44tb,  47th,  48th,  and  setb.  The  second  oIub  was  that  of 
the  "  Eight  Companies  of  tbe  Lesaer  Rioe-dealers  "  {jfaki- 
mitt^  Itakkmho  komm/a).  Their  number  was  2fiO  odd,  and 
in  later  times  the  eompnuiei  were  11,  not  8.  Tbey  ob- 
tained some  of  their  riee  from  the  ioeal  grain  wholesalers 
and  some  from  the  brokers,  and,  with  the  former  olass, 
they  served  as  the  immediate  snppliers  of  tbe  petty  rioe- 
shops.  One  of  tbe  richest  of  their  companies  dealt  directly, 
it  seems,  with  the  daiuiyo*'  storeboase -keepers. 

These  greater  branches  of  the  trade  were  sometimes 
known  as  tbe  "  Five  Guilds,"  for  the  importing  aud  whole- 
sale baying  slopped  with  them,  and  the  farther  distribntion 
was  in  the  hands  of  the  petty  rioe-ebops.  These,  were  , 
of  two  sorts.  Tbe  ordinary  retailer  {ko-uii-komeya)  bought 
their  rice,  still  nucleaned,  of  one  of  the  above  houses, 
and  cleaned  it  by  pounding  in  mortars.  Hence  tbeir  name 
of  " ponnding-rice- dealers "  {ttuki-komei/ai.  These  num- 
bered perhaps  2,000.  There  was  also  a  "  highway  rice- 
pounder"  {daido-uuki),  who  sent  his  men  daily  about  to 
large  honsei,  to  pound  the  tioe  for  the  bonsebold.    Tbey 


1.  ilavari  means  "  brought  sroand,"  in  aUoaion  to  the  nsnal 
voysee  armind  the  coast  to  tedo )  tbe  tai-iioe  thus  brought  was 
kntnra  as  "  on-mairarf -maf."  Hare  tbe  ji  ma;  mean  that  it  was 
brought  b7  land,  thi  ,  is,  on  rivers,  not  on  tha  sea.  The  idea  inToWed 
is  eipreised  tj  tna  T'ord  "  local."  S.  Side  or  lesser  shop,  in  distinc- 
tion from  the  kamegi  lAi. 
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plaeed  their  mortara  on  the  Btreets  and  prepared  the  rice 
then  and  there.  They  are  reekoned  among  the  dealers, 
hut  8eem  rather  to  have  heen  workmen. 

To  go  hack  now  to  the  hrokere  and  the  operations 
of  riee-specolatiou.  Some  years  ago  (1880-81)  when  the 
inflation  of  prices  caused  hy  the  issning  of  paper  currency 
was  colminatiug,  the  press  and  the  townspeople  found 
fiiult  with  the  Bice  Exchange  then  recently  established 
by  the  6h>vernment|  attributing  to  its  pernicious  influence 
the  extraordinary  rise  in  the  price  of  rice ;  and  some  were 
found  who  extolled  the  old  days  when  there  was  no  Bice 
Exchange  to  injure  the  people  by  keeping  up  prices.  The 
incident  illustrates  how  little  is  known  by  the  Japanese 
ef  the  present  generation  regarding  the  conditions  of  life 
under  the  old  regime,  and.  how  little  credit  the  Tokugawa 
age  usually  gets,  even  among  the  people  of  this  country, 
for  the  measure  of  national  development  which  it  witnessed. 
The  truth  is  that  more  than  150  years  ago  a  rice  exchange 
was  officially  sanctioned  in  Osaka,  and  that  for  many 
decades  before,  in  all  probability,  the  rice-dealers  had 
privately  equalized  prices  by  a  system  similar  in  principle. 
There  was  never  in  Yedo  for  any  long  period  a  regular 
exchange  authorized  by  the  Government,  but  various 
substitutes  existed,  and  from  time  to  time  regular  exchanges 
had  had  a  brief  existence.  In  1725  the  rice-exchange  at 
Dojima  in  Osaka  was  sanctioned.  Four  years  later  permission 
was  given  to  five  kunn  or  sets  of  houses  to  establish  an 
exchange  in  Yedo,  and  soon  the  first  Yedo  rice-exchange 
(beithO'kwaiskOf  rice-traffic  assembly-office,  koms-ioba,  rice- 
market,)  had  10  seats  (za),  one  for  each  kumi.  The  members 
were  authorized  to  buy  and  sell  rice  for  future  delivery. 
Traffic  in  rice  bills  is  mentioned,  and  it  seems  that  a  part 
of  the  business  consisted  in  buying  and  selling  bills  drawn 
against  rice-cargoes.  But  the  exchange  Lad  a  short  life. 
At  this  time  the  price  of  rice  was  fitdling  &r  too  low  to 
suit  either  the  farmers  or  the  feudal  lords.    Within  10 
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years  the  price  had  fallen  from  6  to  per  ryo  to  2  koku  per 
ryo  ;^  and  the  exchange  at  Yedo  had  heen  permitted  only 
with  a  view  to  raising  the  price.  It  failed  to  accomplish 
this,  and  in  1781  was  abolished.  It  is  not  quite  clear 
what  reasons  the  Government  had  for  not  sanctioning  a 
general  exchange  in  Yedo  as  they  did  in  Osaka;  possibly 
they  wished  to  have  no  influence  which  coald  rival 
that  of  their  storehouses.  At  any  rate  their  fixed  policy 
was,  for  the  remainder  of  the  Tokugawa  regime,  to 
allow  no  general  rice-exchange.  Under  various  names, 
however,  the  buying  and  selling  of  rice  for  future  delivery 
was  carried  on  in  one  way  or  auother  on  a  small  scale. 
The  several  establishments  authorized  by  the  Government 
were: 

(1).  In  1785  a  ''selling-place  for  Osaka  bills  representing 
actual  rice ^  *';  this  was  nominaUy  a  brokerage  house 
for  the  Osaka  exchange,  but  in  reality  it  was  an 
exchange,  or  kome-soha  (rice-market),  as  the  name  then 
went.     It  lasted  only  one  year. 

(2).  In  1818  the  chief  of  the  hUhvjaki  shipping  guild 
established  a  rice  exchange  {kome-tate-1cwauho)j  in  the 
Ise  ward,  where  rice  was  sold  to  be  delivered  in  80 
or  60  days.  Tliis  came  to  an  end  iu  1819  through 
the  chiefs  misconduct. 

(8).  In  the  meantime  rice  exchanges  were  being  estab- 
lished by  the  Three  Families,  ^  the  dainty o  of  Owari, 
Eii,  and  Mito,  in  the  compounds  of  their  respective 
rice-storehouses  in  Tedo.  That  of  Mito  lasted  from 
1815  to  1880 ;  that  of  Owari  from  1828  to  abont 
1842 ;  that  of  Eii  from  1827  to  the  same  period. 


1.  The  rice  used  to  be  quoted  at  so  many  kohi  or  to  per  ryo. 
2.  Sho-mai,  8.  Oo-tan-ket  the  three  families  of  the  Tokugawa 
line  from  whom  the  Shogun  was  chosen  in  case  of  failure  of  dizeot 
heirs. 
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The  name  used  wns  *' place  for  the  disposition  of 

tax-rice  to  be  sold**,^  bat  the  business  was  that  of 

an  exchange. 

(4).    In    1880  one  Yamatoya  established    in  the  Shoami 

ward    a     "place    for    selling     and    buying      the 

tax -rice    of     feudal      lords.*' ^     This     prospered 

greatly,  and  the    name  of  "  three  exchnnges   («on- 

ffvcdttkoY*  or  ''  three  places  '*  (immbaslio)  was  given 

to  the  exchanges  of  Eii,  Owari,  and  Yamato.     The 

rules  of  all  three  were  modelled  after  those  of  the 

Osaka  exchange  at  Dojima. 

(5).     Id  1812  the  daimyo  of  Sendai  had  established  a  system 

of  selling   rice-bills  {Jcome-hUte)  at  an  office  ih  his 

storehouse-compound,  called  the  "  selling   place  for 

imported-rice  bills/'  this  plan  being  in  imitation  of 

the  bills  issued  by  the  daimi/o  of  Higo,  Chikuzen, 

Aki,  and  Enga  at  their  storehouses  in  Osaka. 

But  all  these  came  to  an  end  with  the  abolition  of 

guilds    in   1842,   nnd  no  public  authorization  was    again 

given  during  the  Tokugawa  regime. 

The  methods  of  the  Yedo  exchange  were,  as  has  been 
said,  the  same  as  those  of  Osaka.  The  unit  ^  or  lot  for  selling 
and  buying  wns  100  koku.  For  every  lot  of  100  koku  the 
buyer  mnnt  deposit  10  ri/o  with  the  exchange.  Bettlements 
were  made  and  balances  acfjusted  every  8  months ;  and  on 
these  occasions  a  fee  of  25  mmnme  was  paid  to  the  accountant 
{moiojime).  These  shares  were  reckoned  in  standard 
rice  {tatemono-mai), — ^that  is,  the  rice  of  the  province 
where  the  exchange  was.  Rice  from  other  provinces  was 
appraised  at  a  certain  percentage  (higher  or  lower)  with 
reference  to  this ;  and  if  at  a  settlement  the  payment  was 
made  by  handing  over  actual  rice,  the  equivalent  amount 


1.  Hartii'inai  iahaki  tokoro.    3.  Sho-ke  ihunomai  hikivke  tokoro*. 
Z.HiUhkuehi,  one  item. 
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of  oatside  rice  might  be  given  instead  of  the  etaiidard  riee. 
The  sessions  were  held  daily,  and  opened  at  10 
o'elook  a.m.  There  were  fonr  rooms, — the  tamari,  where 
the  brokers  waited  before  tbe  eiohange  opened;  the  ehoba 
(registry-room),  where  the  eho-ttuke  (registrar)  sat;  the  uehi" 
k$iki  (private-transactions),  where  the  tewakata  (manager) 
was ;  and  the  homba  (main  room),  where  the  accountant 
presided.  At  the  hour  appointed  the  cherry  blocks 
(hyashifft)  were  clapped,  on  the  order  of  the  miinagery 
in  the  registry-room,  and  then  the  brokers  came  in  on 
the  floor  {doma^  earthen  floor)  of  the  maiu  room  and 
began  their  bidding.^  The  descriptiou  of  this  occasion  by 
a  Japanese  antiqaarian  (who  has  never  stepped  inside  the 
Tokyo  Exchange  of  to-day,  and  has  gained  his  knowledge 
entirely  from  the  records  and  docnments  of  past  genera- 
tions) brings  before  us  a  scene  of  clamorous  activity 
tbe  very  counterpart  of  what  may  be  observed  daily 
at  the  sessions  of  modem  exchanges.  The  transactions 
were  noted  by  the  registrar  in  his  book ;  and  after 
a  short  time  this  first  selling  ceased.  The  same 
scene  was  repeated  several  times  during  the  day  until  4 
in  the  after iioou.  At  this  hour  the  cherry-dappers  were 
again  beaten,  by  order  of  the  manager,  and  merchants 
was  set  burning  in  the  registry-room.  The  bidding  might 
be  continued  while  the  match  lasted,  and  the  prices 
given  daring  this  interval  were  known  as  *'  rope-match 
prices  "  (hinawa'toba).  The  match  out,  the  clappers  were 
beaten,  and  tbe  brokers  withdrew  to  the  waiting-room. 
Those  who  wished  might  now  make  further  private 
bargains,  recording  them  in  the  private-transaction  room 
with  tlie  manager ;  but  these  were  reckoned  as  a  part  of 
the  regular  sales  of  the  next  day.  There  were,  of  coarse, 
several  variations  in  the  form  of  the  transactions.     The  koba^ 


1.  This  WM   known   as   yai€4$uk€    (aiaembling  aud   deter- 
mining). 


nraBomronov:  Biai  teasb.  SK)1 


fcr  instftnody  mMftMleiiiademttiAMito-rooiii,  tho  tnnsMtion 
to  te  registered  and  the  beletiee  eetiled  within  three  dftyv, 
•ad  no  margin  to  be  deporited.  Bat  theee  mnet  be  loft 
to  the  historiiin  of  Japaneee  eommeree.  What  remeine  is  to 
notioe  one  or  two  of  the  more  eommon  terms  spplied  to  the 
openttons  of  speooktion*  with  their  appliestion  in  the  rioe- 

One  of  these  terms  wss  toUm-iho  or  **eerth-snd-ehsreosl 
trtfle".  The  fbreosst  of  the  weether  was  obviously  a 
matter  of  the  highest  eonseqnenee  to  the  brokers*  In 
Japan  the  ftrmer  has  perhaps  gone  as  Cur  as  in  any  eoontry 
m  redneing  to  roles  the  resolts  of  long  observation  of  the 
weather.  The  greater  part  of  the  rise  erop,  for  instaaee, 
reaehes  in  September  a  stsge  whioh  pnts  it  beyond  danger 
from  any  bat  extraordinary  tempests ;  yet  in  the  same  month 
rains  and  typhoons  are  to  be  expeeted«  Aeoordingly 
experienee  has  ssttled  on  the  210th  and  2i0th  days 
of  the  year  (old  ealendar)  as  eroeial  stages  in  the 
developoMnt  of  the  erop,  the  890th  day  being  the  ontside 
limit  of  danger.  Thos  at  this  season  the  forecast  of  even 
a  single  day's  weather  is  of  eonseqnenee  to  the  rise 
speeolator.  The  direetioii  of  the  wind,  too,  was  an 
important  iaetor  in  determining  the  time  of  the  arrival  of 
ttie  riee-^argoes.  The  speoalators  of  the  old  days  did  not 
fidl  to  utilise  saeh  empirie  knowledge  as  they  possessed* 
Bvery  day,  mommg  and  evening,  they  made  observatories 
of  their  hooses,  and,  moonting  to  the  elotbee-diying  pkt- 
Cmibl  so  eommon  to  town*hoases,  thejr  sorveyed  the  sky 
fbr  weather  indieationB.  The  Bzehange  kept  a  '*  sky-book,'* 
in  whieh  nothing  was  written  bat  ihe  daily  ehanges  of 
weather.  One  of  the  chief  expedients  consisted  in  hanging 
halswined  qnantttiee  of  earth  (to)  and  charcoal  {tan)  in  small 
nets  from  opposite  ends  of  a  bamboo  pole  working  on  a 
fiderom.  Theyknewthatontbeapproachof  stormy  weather 
earth  becomes  damp  and  heavy,  while  on  a  dry  and  clear 
day  it  yields  its  moistore  abnndanUy.    Accordingly  abont  the 
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winter  solsiioe  the  pole  was  hang  and  the  balance  adjusted ; 
and  thereafter  the  advent  of  a  weather*change  in  either 
direction  was  announced  by  a  disturbance  of  equilibrium 
in  the  home-made  barometer.  Thus  it  was  that  the  epithet 
totan-sko  came  to  be  applied  to  the  traffic  at  the  rice* 
exchange. 

Another  term  often  applied  was  nobe-un,  **  sales  with 
delay/' — the  idea  being  the  same  as  that  expressed  in 
our  "futures.*'  The  rice  was  sold  for  delivery  at  the 
and  of  80  or  60  days  or  some  longer  period. 

A  term  frequently  met  with  and  related  to  the  more 
complicated  transactions  is  ku  (empty,  wanting)-ma^ 
in  opposition  to  «/ir)-(real,  actual)-wat» — ^thi(t  is,  rice  sold  in 
name,  without  any  intention  to  deliver.  On  the  Exchange  the 
term  cho-ai-sho  (sales  made  to  fit  the  register)  was  Bometimes 
employed,  because  the  law  forbad  such  sales,  and  they  had  to 
be  entered  on  the  register  as  if  they  were  borui  fide  sales  of 
rice  to  be  actually  delivered.  The  speculators  of  those  days 
appreciated  as  well  as  do  our  modern  ones  the  pleasures 
to  be  derived  from  wagers  on  future  prices,  and  they 
delivered  or  received  the  sum  staked  according  as  the 
market  turned.  But  the  storehouse-keepers  of  the  daiinyo 
were  even  more  inveterate  offenders,  and  were  often  found 
issuing  kti'wai  kitte,  or  bills  for  rice  which  did  not 
exist.  Of  these  and  other  transactions  due  explanation 
will  be  attempted  wherever  they  are  alluded  to  in  the 
ensuing  Parts. 


Enough  has  how  been  said,  it  is  hoped,  to  make 
dear  the  chief  features  of  the  manners  and  castomB 
most  frequently  touched  on  in  the  following  pages,  and  to 
set  the  scene  for  the  place  and  epoch  in  which  were 
displayed  the  events  and  institutions  recorded  in 
this  collection  of  legal  precedents.     The  interest  of  these 
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topics  is  BQch  that  it  is  eminontly  unsatisfactory  to  treat 
them  merely  as  appurtenant  to  a  stady  of  the  legal  ideas 
of  the  time.  They  deserve  independent  attention  from  an 
eeonomio  and  historical  standpoint.  Even  as  a  help  to 
the  stady  of  private  law,  what  has  here  been  set  forth  of 
commercial  methods  and  their  history  is  no  more  than 
saffices  to  make  clear  the  use  of  terms  and  phrases.  The 
larger  aspects  of  legal  development  and  methods  can  never 
be  thoroughly  anderstood  until  the  stages  of  commercial 
progress  and  the  history  of  social  and  political  institutions 
generally  have  been  investigated  for  their  own  sake.  In  the 
light  of  such  knowledge  we  may  some  day  expect  to  gain  a 
clearer  comprehension  of  the  legal  principles  worked  out  by 
the  people  of  Japan  in  that  attractive  period  of  insulated 
development  which  we  know  as  the  Tokugawa  era. 


r 
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The  yean  were  reckoned  ehiefly  by  two  eystemsi  both 
of  which  were  Bometimes  nsed  together  to  denote  a  given 
year.  The  first  was  that  of  nengo  or  year-periods.  The 
fixing  of  the  calendar  from  time  to  time,  together  with  the 
appointing  of  "  year-names "  has  ever  been  looked  on 
in  the  Far-East  as  among  the  inviolable  privileges  and 
signs  of  independent  sovereignty,  much  as  coining  money 
is  in  the  West.  China  has  its  own  year-names,  which 
it  proudly  imposes  on  such  vassal  estates  as  Korea  and 
Thibet.  Japan  has  other  year-names.  The  names  are 
chosen  arbitrarily.  In  China  each  year-name  coincides 
witii  the  reign  of  an  emperor.  This  has  not  hitherto 
been  the  case  in  Japan,  though  an  official  announcement 
has  now  been  made  to  the  effect  that  reigns  and  year-names 
shall  so  coincide  in  future.  Either  way,  the  confusion 
mtrodueed  into  the  study  of  history  may  be  easily  imagined. 
Hardly  any  Japanese  knows  all  the  year-names  even  of  his 
own  country.  The  most  salient  ones  are,  it  is  trucy 
employed  in  conversation,  much  in  the  same  way  as  we 
speak  of  the  sixteenth  century  or  the  Georgian  era. 
Such  are  Engi  (A.D«  901-928),  celebrated  for  the  legisla- 


1.  The  ensuing  explanation  is  reproduced,  with  a  lew  additions 
sad  sUcrations,  from  Mr.  Chamberlain's  handy  summaxy  fax 
(•TUngs  Japanese,"  «.  v.  "Tfane."  For  forttur  details,  lee  Mr. 
Brsmsen's  •*  Japsaese  Ohxonologieal  TaUes." 
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tioD  then  aDdertaken;  Genrokn  (1688-1701)  •  period 
of  greitt  activit7  iu  variooe  arts;  Eyobo  (1716-1786), 
an  era  of  administrative  reform,  stimnlated  by  the 
great  Shognn  Yoehimane  and  bie  Kagistrate  Oka, 
Lord  of  Echizen ;  Tempo  (1880-1844),  the  most  bril- 
liant time  of  the  present  centoiy.  Bnt  no  one  coold 
aa;  off-hand  bow  many  years  it  is  &om  one  of  these 
periods  to  auother.  The  nengo  &om  1661  to  1868,  with 
the  Western  date  for  the  first  day  of  ench  year,  are  given 
with  the  list  of  Magistrates  in  Appendix  III. 

The  second  method  was  that  of  the  zodiac.  Tears 
were  Recounted  ae  belonging  to  one  of  the  signs  of  the 
zodiac  (Jap.  jit-ni-thi),  whose  order  is  aa  follows  : — 

1.  .Y»,  the  Bat.  7.   fwa,  the  Horse. 

2.  Uihi,  the  Ball.  8.  Hitt„ji,  the  Goat. 
8.  3'Dia,  the  Tiger.  9.  Sacu,  the  Ape. 

4.   l\  the  Hare.  10.  Tori,  the  Cock. 

6.  ^'(ibiu,  tlie  Dragon.   11.  Inu,  the  Bog. 

6.  Ml,  the  Serpent.  12,  I,  tl:e  Boar. 
The  Japanese  have  also  borrowed  from  Chinese 
astrology  what  are  termed  the  jik-luin,  or  "  ten  celestial 
stems" — a  series  obtained  by  dividing  each  of  the  five 
elements  into  two  pai'ts,  termed  respectively  the  elder  and 
the  younger  brother  {e  and  to).  The  following  series  is 
thus  obtained : — 

1.  KinoE Wood— Elder  Brother. 

i.  Kino  To    Wood— Yomiger  Brother. 

8.  hinoE     Fire— Elder  Brother. 

4.  Hi  no  To,  Fire— Younger  Brother. 

6.  TtttchinoE  Earth — Elder  Brother. 

6.  Tsiuhi  no  To Earth- Younger  Brother. 

7.  Aa  no  E     Metal— Elder  Brother. 

8.  KanoTo  Metal — Younger  Brother. 

9.  JUmu  no  E Water— Elder  Brother. 

10.  UiittnoTo  Water — You uger  Brother. 
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The  two  series— eelestial  stems  and  signs  of  the 
zodiac — ^being  allowed  to  mn  on  together,  their  combina- 
tion produces  the  cycle  of  60  years,  as  60  is 
the  first  namber  divisible  both  by  ten  and  by  twelve. 
The  first  year  of  the  cycle  is  ki  no  e  ns^  "  Wood  Elder 
Brother,  Rat ;''  the  second  is  kino  to  uthi,  "  Wood  Younger 
Brother,  Boll ;"  and  so  on,  until  the  sixtieth,  Mizu  no  To 
J,  ''  Water  Younger  Brother,  Boar,''  is  reached,  and  the 
second  cycle  begins  again.  But  in  law  cases  the  usual 
reference  is  to  "  the  last  year  of  the  Bat,"  etc.,  the 
celestial  stems  not  being  employed.  Thus  ambiguity  now 
and  then  occurs.  Ordinarily  the  nengo  and  zodiac  designa- 
tions are  combined ;  thus,  Bunsei,  XII,  Ox. 

The  months  were  real  moons,  not  artificial  periods 
of  80  or  81  days,  and  succeeded  each  oihei*  in  regular 
alternation  of  29  aud  80  days.  They  were  numbered  one, 
two,  three,  four,  and  so  on,  and  the  days  in  each  mouth 
were  numbered  successively  in  the  same  way.  Only  in 
poetry  did  they  bear  proper  names,  such  as  are  January, 
Febmnry,  and  others  in  European  languages.  The  year 
eousibted  of  twelve  such  months,  with  an  intercalary  oue  of 
29  days  whenever  the  New  Year  would  otherwise  have  fallen 
a  whole  moon  too  early.  This  was  about  ouce  in  8  years. 
The  Japanese  New  Year  took  place  late  in  our  January 
or  in  the  first  half  of  February ;  and  that,  irrespective 
of  the  state  of  the  temperature,  was  uuiversally  regarded 
as  the  beginning  of  spring.  Old  Japan  had  no  miuutes; 
her  hours  were  worth  two  Western  hours,  and  they  were 
counted  thus,  crab-fashion : — 

9  o'clock  {JtokonoUU'dokCj  vox  12  o'clock, 

8  o'clock  iyaUu-dokC)  <•  2 

7  o'clock  (nanatsu-doki)  •'  4 

6  o'clock  {mutm-doki)  "  6          " 

5  o'clock  [iUvtm-doki)  «  8           " 

4  o'clock  (jifotsu-doki)  "  10           " 


CI 
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Half-pHt^nin*  {koionotM  kaa)  vm  eqnivMlaot  to  oor 
one  o'oloek)  and  similftriy  in  ths  ewe  of  kU  the  oUbtt 
mtarmedkte  honn,  down  to  half-pMi-fonr,  vhuh  wis 
eqnivmlent  to  oor  eleven  o'eloek.  Bat  the  honn  wen  narcr 
ftll  of  exMtlf  the  uune  length,  except  at  the  eqninoxM. 
Li  lommer  those  of  the  night  were  ihorter,  in  winter 
thoee  of  the  dsy.  Thia  wm  bee»nae  no  method  of  obtain- 
iDg  BD  avenge  wu  need,  ionriee  and  lonaet  bong  alwaja 
called  six  o'eloek  throoghont  the  year.  In  the  preeent  woA 
the  hoore  have  all  been  rendered  in  their  Weatem 
•qaiTklenta. 
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WEIGHTS  AND  MEASUHES-i 

1.  M&aswrm  of  Imigtk.  Its  imit  is  the  foot,  Shaku 
w  KanS'$haku=^M  meter.  1  Jo=lO  8hdku=lQ0  Sum 
Cinehee)=l,000  Btt=10,0(X)  Bm=100,000  Mo.  6  Shakm 
=1   Km=^1.82  meter^l  &thom  (about),  (1  meter=8'8^ 

Jh>.) 

2.  MjMsureB  of  dutanee.  The  unit  is  the  Japanese 
mile  or  1  12t=8,987.S7  meters,  (1  geogr.  mile=:1.886  Bi; 
S8.89  ^1=1  degree;  1  i2i=:S.44  English  miles).  The 
CSiinese  mile  or  Li  eontains  only  447.19  meter8=.06  geogr* 
miles.    Aceordingly  1  2&'=r8J8S  Id. 

1  Bi=M  cAo=2,ieO  ir#n=lS,960  Shakiu 
1   "  =      60    "  =      860      "    . 
1    «  =         6      "    . 
1  ShakusszUS  English  inehes. 

8.  Cloth  msoiure.  The  units  Shakuot  Evjira-skaku^ 
i.e.|  ilsh-bone  foot=l^  Kani'$haku=i.S19  meters ;  aeeord- 
ingly  1  m0ter=2.74  Kt^ira-Mkaku.  The  smaller  denomina* 
lions  are  the  same  as  in  the  eommon  measure  of  length. 

One  Tan  or  pieee  is  26  or  more  ShakH  long.  One 
flijbjs=2  tan  of  silk  stuff  or  Bi+8haku. 


1,  These  taUfls  an  adapted  from  Dr.  Bein'i  pnsentotion  (/ajNm, 
leL  n,  p.  007-8),  with  a  lew  addiiioftii  from  Mr.  Bxamien's  "  Japan- 
ess  Wei^ts."  Thej  giTS  of  oowie  the  standards  in  use  in  Old 
Ji^aa. 
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4.  Field  msasure.  The  unit  is  called  T$ubo  and  is 
equal  to  8.806  square  meters. 

1  CAo=10  Tan=100  50=8,000  Ttubo=llO,eM  sq.  ShalM. 

1    "  =  10  "  =   800      "    =  10,800  "       *'    • 

1  "  ==     80      "    ==    1,080  "       "    ^ 

1      "    ==         86  "       "    ^ 

1  CAo=9,917.855  sq.  m.=l  Hectare,  nearly  2^  acres. 

1  Tan=nearly  ^  acre. 

1  Tatami  or  Japanese  foot-mat=8  X  6  8haku=i  Ttuboi 

5.  Meaturea  of  Capacity,  For  the  unit  is  taken  the 
£Ao=1.804  Uters. 

1  Koku:=10  To=100  Sho==l,0O0  (?o=:10,000  Shaku. 

1   "  =  10    "  =    100   "  =  1,000     "    • 

1    "  =     10   "=     100     «'    . 

1    «=       10     «•    . 

Hence  5  Sho=:9  liters. 

The  Koku  (which  is  mostly  nsed  in  measuring  grain, 
while  Sho  and  Go  are  used  for  liquids),=180  bl.=:6 
bushels,  reckoning  the  bushel  at  86  liters.  The  Sho  was 
introduced  in  the  year  1628.  Its  inner  dimensions  are 
i^V  X  4"9'"  X  2"7"'  Japanese  measure. 

6.  Weight,  The  unit  of  weight  is  called  Momms 
(Monme),  i.e.  the  Mon-weight,  so  designated  because  the 
smallest  iron  coin,  Mon^  used  to  be  taken  as  the  basis 
of  weight.  One  Monme  (pronounced  AfomnM)=8.756 
grammes ;  hence  1  gr.=.265  momme.  The  Japanese  system 
of  weights  based  hereon  is  as  follows : — 

I     §      I        X         I  S  S 

1=    10=    100=    1,000=:    10,000=    100,000=  1,000,000. 

1=      10=       100=      1,000=      10,000=  100,000. 

1=         10=         100=        1,000=  10,000. 

1=           10=          100=  1,000. 

1=            10=  100. 

1=  10. 
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6}  Kin=l  fuMimfiM  =  8.757  1%<=^  Dw*  wdpu 
nearly. 

1  iirtii=160  Momme=e01Mi  gr.=li  lbs.  avdp. 
nearly;  so  thai  5  Japanese  ponnds  are  to  be  taken  to  equal 
6  German  ponnds. 
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LIST  OF  MAGISTRATES,  1651-1868. 

No  complete  list  exists  of  the  Tokogawa  judges.  U 
remains  to  be  made  from  the  mass  of  records,  year-books, 
etc.|  on  public  aflGeurs.  Professor  Eomijrama  has  published 
partial  lists  of  the  Town  Magistrates  of  Tedo  and  of  others 
and  he  has  kindly  made  up  for  this  work  some  deficiencies 
in  the  lists  published  in  the  antiquarian  magazines.  But 
the  record  for  tbe  last  years  of  the  fiance  and  Temple 
Magistracies  is,  unfortunately,  still  lacking.  There  are 
moreover  a  few  discrepancies  here  and  tbere, — a  Magistrate 
resigning  who  is  not  recorded  as  appointed,  or  appointed 
and  never  resigning.  The  abbreviation  App,  stands  for 
the  appointment,  and  Em.  for  the  resignation.  The  latter 
word  has  for  convenience'  sake  been  invariably  used; 
almost  all  vacating  of  oi&ce  would  in  form  at  least  have 
been  a  resignaticm,  except  death,  and  it  was  not  deemed 
worth  while  to  note  particularly  the  mode  in  which  the 
office  was  vacated.  It  would  have  been  desirable  to 
indicate  to  the  eye  more  clearly  the  length  of  time 
each  Magistrate  was  in  office;  but  this  could  only  be 
accomphshed  at  too  great  a  sacrifice  of  space.  The 
titles,  it  should  always  be  remembered,  are  purely 
honorary;  they  are  explained  in  the  early  part  of  this 
volume. 

The  Western    date  given  for  each  year  is  that  of 
tbe  first  day  of  the  Japanese  year. 
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Re*.  Umkodii, 
LoidotNtgsto. 

Ijemon. 

TO. 
1667. 

B».  loony*, 
Lordof  K»wB. 
ohi. 

VIII. 
1666. 
Feb.  13. 

perUlAUen^ 

Afwmnit  ni* 


Year. 


Tamm 
MofUtrmtet. 


Finance 
Magi$traU$» 


1669. 
Feb.    1. 


X. 

1670, 
IFeb.  90. 


Bei,  Kogatsmiie, 
Lotdof  Kai. 


IU§.  Okada, 

Lord  of  Bmaa. 
App,  Tokoyuna 
QobeL 


1671, 
Feb.  10. 


Aw,  Ho&da, 
Lord  of  Tuna- 


shiro. 


Am,  Toda, 
Loidof  Iga. 


xn. 

1672. 
Jan.  80. 


JBet.  Bngiara, 
Chief  of  Im- 
perial Attend* 
ants. 


I. 

1678, 

Feb.  17. 


Aw,  Miyazaki, 
Lord  of  Wa- 


App.  Eaikije- 


kasa. 


n. 

1674, 
Feb.  6. 


Res,  Matsoora 

lyenoii* 


UL 

1676. 

Jan.  96. 


App.  Okabe, 
Lord  of  Sorogpu 


IV. 

1676, 

Feb.  14. 


JU»,  Toda, 
Lord  of  Iga« 

Itet.  Hondia, 
Lord  of  Tama- 
ihiro. 

App,  Oda, 
Lord  of  Settaa. 


y.        App,  Itaknra, 
1677,    I    Steward  of  Im- 
Peb.  9.  I  perial  Sopplies. 


xTv 


▲FFBMDIX  in* 


s 

o 


rear. 


n. 

1689, 
Jan.  21. 


m. 

1690, 
Feb.  9. 


IV. 

1691, 

Jan.  29. 


V. 

1692, 
Feb.  17. 


VI. 

1698, 

Feb.  5. 


VII. 

1694. 

Jan.  25. 


vin. 

1695, 
Feb.  13. 


IX. 

1696, 

Feb.  8. 


Ten^le 
Magit£rate$» 


Ret. 

Sakai, 
Lord -of  Kawa- 
ohi. 
Avp,  Kato, 
Lord  of  Eoha. 


Re$.  Kato, 

Lord  of  Echo. 
Am,  Ogasawara, 

Lord  of  Sado. 


App.  BCaUoora. 
Lord  of  Iki. 


Ret.  Tonesawa, 
Lord  of  Dewa. 


Ret.  Matannra, 
Lord  of  Iki. 

App,  Nagai. 
Jjord  of  Idzo. 


Ret,  Honda, 
Lord  of  Kii. 
App.  Inooye, 
Lord  of  j[awa- 
ehi. 
App.  Matsodaira, 
Lord  of 

Shima. 


Town 
MagittraUt. 


Ret.  Eainochb. 

Lord  of  Hida. 
App,  Nose, 

Lord  of  Idsn* 


mo. 


Ret,  Hojo, 

Lord  of  Awa. 
App.  Kawagocbi, 

Lord  of 

SettsQ. 


Fimtmee 
Magittntm, 


Ret.  Toda, 

Lord  of  Ifino. 
App.  Inaba, 

Lord  of  Sbinio- 
dioka. 


App.  Ido, 
Lord  of  Tin- 


.ipp.  Hagiwara*- 
Lurdof  OmL 


APISHDIX  hl 


sv 


A« 

Fear. 

Traiplc 

TOWH 

Magittratet. 

Finance 
MoffittraUi* 

X. 

1607. 
Jan.SS. 

Am.  Ifatranaya, 
Lord  of  IdsQ. 

XL 

1698. 

Feb.  11. 

Ret.  Kawagnehi, 
Lord  ol  SettsQ. 

D 

xn. 

1699. 
Jan.  81. 

Ret.  Toda, 

Lord  ol  Noto. 
Ret.  Inoaye, 

Lord  of  Kawa- 
ohi. 
Am.  Abe, 

Lord  of  Hida. 

Am,  Aoyama, 
Lord  of  Hari> 
ma. 

Ret.  Inaba, 

Lord  of  Shimo- 
diake. 
Am.  Kngai, 

Lord  of  Inaba. 
Am.  ToRawa, 

Lord  of  Bisen. 

1 

xm. 

1700, 
Feb.  19. 

XIV. 

1701, 

Feb.  8. 

Am.  Aoyama, 
Lordof  Hari- 
ma. 

Ret.  Aojama. 
Lord  of  Hari- 
ma, 

- 

XV. 

1708, 

Jan.  88. 

Ret.  Aoyama, 
Lordof  Hari- 
ma. 
App.  Honda, 
Minuter  ol 
JoBtioe. 

Am.  Niwa, 
Lord  of  Toto- 
mi. 

• 

Ret.  Ido, 
Lord  of  Tea- 
shima. 
Am.  Nakayama* 
Lord  of  Idin- 
mok 

XVI. 

1708, 

Fab.  16. 

Ret.  Bfatsomaye, 
Lord  of  Idzn. 
Am,  Hayashi, 
Lord  of  Toea. 

1 

L 

1704, 

Feb.  6. 

Bet.  Magai, 

Lord  of  IdsQ. 
Ret.  Abe, 

Lord  of  Hida. 
Am.  Miyaki. 

Lord  of  Biien. 
Am.  Kose, 

Lord  of  Ta- 

mato. 

Am.  Matsodalra, 
Lordof  Iki. 

4PP8NDIZ  m. 


1 

Ytar. 

TempU 

Tom 
3tagiitrMt$. 

Finaxct 
Maffi.tr»M. 

n. 

1706. 
Jwi.  SB. 

Am.  Eoie, 
Lord  of  Ta- 

BUttO. 

^id  oligk. 
Cwd  of  Tango. 

L^rd  ol  Toal. 
App.  Tsnbonehi, 
SordoIKoto. 

Lord^lDkba. 
App.  lahivo, 
Loid  ol  Am. 

m. 

1706, 
Feb.  8. 

IV. 
1707. 
Feb.  S. 

^ 

V. 
1708, 
Jan.  28. 

Bt,.  Hon, 
Lord  of  Tango. 

Be:  Togawa. 

Lord  of  BiMD. 
Be:  lahiwo, 

LotdotAwa. 
App.  Hiraiwa, 

LordofWakaia. 
Jpp.  OLnbo. 

lird  of  0»(iini. 

VI. 
1709, 
Feb.  10. 

App.  AnJo, 
UoTernor  of 
Kjrolu. 

vn. 

1710, 
Jan.  80. 

Ba.  Miyaki, 
Lord  o(  Bisen. 

1^'cd  of  IdlQ. 

I. 

1711. 

Feb.  17. 

Bt'.  Turii. 

Lord  of  I«. 
Jpp.  Mataudaira, 

Xord  of  Saea. 
mi. 

Lord  of  OmL 
A^.  Hidinno, 
LordofTiu- 

■hima, 

n. 

1719, 
Feb.  7. 

APPSMDIX  m. 


xvii 


i 

Year. 

Temple 
MagUiraUs. 

Town 
MagittraUi, 

Finimee 
MagittraUt. 

m. 

1718, 
Jan.  26. 

Re$.  Honda* 
Minister   of 

Jnstioe. 
Re$.  Ando, 
Ooremor  of 
^  Kyoto. 
App,  Doi, 
Lord  of  lyo. 

Bet.  Hiraiwa, 
Lord  of  Waka- 
sa.- 

App.  Midznno, 
Lord  of  HokU 

• 

» 
OQ 

IV. 

1714, 
Feb.  15. 

Rei.  Morikawa, 
Lord  of  Idao- 
mo. 
App.  Tatebe, 
Minister  of 
Pnblio  Works. 
App.  Ishikawa, 
ijord  of  Omi. 

Ret,  Niwa, 

Lord  of  Totomi. 
App,  Nakayama, 

Lord  of  Idan- 
mo. 

Re*.  Nakayama, 
Lord  of  Idsn- 
mo. 

App.  Ise, 
Lord  of  Ise. 

V. 

1716, 
Feb.  4. 

Re$.  Tatebe, 
MiiiUter  of 
Pablio  Works. 
App.  loonye, 
Lord  of 

Totomi. 

I. 

1716. 

Jan.  25. 

Ret.  luonye, 
Lord  of  Totomi. 

Ret.  Oknbo, 
Lord  of  Omi. 

App.  Oknbo, 
Lord  of  Shimo- 
tsnke. 

1 

n. 

1717, 
Feb.  11. 

Re$.  Ishikawa, 
Lord  of  Omi. 

App.  Ando, 
Governor  of 

Kyoto. 

Ret,  Matsndaira, 
Lord  of  Iki. 

App.  Oka, 
Lord  of  Kohi- 
zen. 

ni. 

1718, 
Jan.  81. 

Ret.  Ando, 
Governor  of 

Kyoto. 
App.  Makino, 

Lord  of  Inaba. 
App.  Sakai, 
Minister  of  Pa- 
lace  Bepalrs. 

Se$.  Ih, 
LordollM. 
BftMii. 


fifp,  Bftka 


Tin. 

1T3S, 
Feb.S. 


Be*.  Uatndkii*, 
Lord  of  Sagami. 


An.  Km 


Rm.  Okabo, 

Loid  of  Bhimo- 

traka. 

App.  Hiuuuteti. 

Locdot  YuhkIo. 
Aff.  Inkb*. 

Loid  of  Shinio- 


Lard  ollnabft. 
App.  Honda, 
IiOidollTa. 


Ba.  Honda, 
Lord  ol  I70. 
.  App.  Eoide, 
Loid  of  Idia- 


A^.  OU 


AvmiDiz  HI. 


zix 


i 


Tear, 


XI. 

1796, 

Fab.  S. 


1728, 
9^.10. 


TempU 
MagiMir^tm* 


xm. 

1728, 
Pflli.10. 


XIV. 

1729, 

Jan.  29. 


Rei.  Ota, 

Lord  of  BiohiL 
Aw,  Inooja, 

liordolKai 


dvp.  Ton, 
jjoxd  of  Tango. 


Tomn 


FifuaiM 
Maginntm, 


Rei.  Hisamatiii, 
Lord  of  Ta- 

mato. 
Aw,  Ifateimami, 
Xord  of  Gbi- 

kngo. 


XV. 

1780, 

Fab.  17. 


JBef .  ToU, 
Lord  of  Tango. 


XVL 

1781, 

Fab.  7. 


B4$,  Snwa, 

Lordof  Ifino. 
App,  Inaba, 

iiord  of  Bhimo- 
tanka. 


R€$,  Inaba, 
Lord  of  Shimo- 
tonka. 
App,  Bogioka, 
Lord  of  Bado. 
App.  Hoaoda, 
Xiord  of 

Tamba. 


xvn. 

1782, 
Jan.  27. 


Bet.  Knroda, 
Lordof  Boaan. 

Jta.  Koida, 
Lord  of  IdsQ- 
mo. 

App.  Niahiwo, 
UwdofOki 


Ri$,  EomaUna, 
Lord  of  Higo. 
App,  Matondaira, 
Gaptain  of  tha 
Bodly. 
Ghiaid. 


▲PPBNDXX  m. 


• 

v. 

Year. 

Temple 
Magistrates. 

7*01011 
MagistnUs. 

Financ€ 
Magistratts. 

XVII. 

1782, 

Jan.  27. 

App.  Ifatondaiza, 
Minister  of 
Foreign 

Affairs. 

1 

xvm. 

1788, 
Feb.  14. 

Kyoho. 

XIX. 

1734. 

Feb.  4. 

Res.  Inonye, 

Lord  of  Kawa- 
Chi. 
Res.  Nishiwo, 

Lord  of  Old. 
Res.  Matsndaira, 

Minister  of 
Foreign  Affarirs. 
App.  Sengokn, 

Lord  of  Shina- 
no. 
App.  Hojo, 

Lord  of  Totomi. 

Res.  Kakehi, 
Lord  of  flari- 
ma. 
Res.  Matsndaira, 
Captain  of  ifaa 
Imperial  Body- 
Goara. 
App.  Kanyo, 

Lord  of  Shima. 
App,  Ishino, 
Lord  of  Chi- 

kogo. 

XX. 

1786, 
Jan.  24. 

Res.  Sengokn, 

Lord  of  Shina- 
no. 
Res.  Hojo, 

Lord  of  Totomi. 
App.  Makino, 

Lord  of  Eohi- 
zen. 
App,  Matsadaira, 

Lord  of  Kii. 

1 

• 

Vi 

D 

% 

o 

L 

1736, 
Feb.  12. 

App,  Oka, 
Lord  of  Echi- 
zcn. 

Res,  Oka, 

Lord  of  Eohi- 
aen. 
App.  Matsonami, 

Lord  of  Chikn- 

Res,  Matsnnami, 

Lord  of  Chikii« 

go* 

App,  Kawano, 
Lord  of  Basen. 

n. 

1787, 
Jan.  81. 

Res.  Hosoda, 
Lord  of  Tsmbat 

App.  Kamiwo, 
Lord  of  Waka- 
sa. 

APFSNDIX    m. 


■ 

Year. 

TempU 
Magiitntet, 

Toym 
MagUtratu. 

Finance 
Magistrates. 

Ill 

1738. 

Feb.  il*. 

Rei.  Inaba, 

Lord  of  Shimo- 
tsnke. 
App.  lahikawa, 

Lord  of  Tosa. 

Res.  Sugioka, 

Lord  of  Sado. 

App.  Midznno. 

Lord  of  Tbu- 

shinuu 
Aw.  Saknrai, 
Lord  of  Kawa- 
chi.- 

• 

P 

S 

» 

IV 

17:5'f, 
Feb.  V. 

..ef.  Matsndaixa, 
Lord  of  Kii. 

ifjp.  Yamano, 
Lord  of  Inaba. 

.i///f.  Honda, 
Lord  of  Hoki. 

Res.  Matsanami, 
Lord  of  Ghi. 

kngo. 

App.  Midzano, 
Lord  of  Bizen. 

Res.  Sakurai, 
Lord  of  Eawa- 
chi. 

App.  Einosbita, 
Lord  of  Iga. 

V 

174  •. 
Jan,  ";• 

Res.  Midzuno, 
Lord  of  Bizen. 

App.  Shima, 
Lordof 

Nagato. 

T. 

1741 

Feb.  :  '^ 

» 

S 

•4 

M 

n. 

1742, 
Feb.  6. 

Re$.  Makino, 
Lord  of  Ecbi- 
zen. 
App.  Hotta, 
Lordof 

Sagami. 

Res.  Eawano, 
Lord  of  Bozen. 

m. 

1743. 
Jan.  26. 

App.  Hagiwa, 
Lord  of  Hoki. 

• 

I. 

1744, 

Feb.  14. 

Re$.  Hotta, 
Lord  of  Sagami. 

App.  Matandaira, 
Under- Mini- 
ster of  the 

Interior. 

Res.  Isbikawa, 
Lord  of  Tosa. 

App.  Noze, 
Lord  of  Higo. 

Res.  Midzano, 
Lord  of  Tan- 

shima. 

App.  Hayami, 
Lord  of  Dewa. 

▼•I.  zv.  8«p.  Pt.  1.— 19. 


1 

Yw. 

UagUtraU*. 

UatUtrata. 

U. 
I7«, 
Feb.  1. 

Rtt.  Hattlwa, 
Lord  ot  RM. 

1 

DL 

i74e. 

Feb.  ». 

Rt'.  Honda. 

Lord  ol  Hoki. 
App.  Akimoto, 
Lord  ot  Betteu. 
App.  Koide, 

Eord  ot  Bhi- 

Ra.  Bhima. 
Lord  ot  Nagato. 

Sido'lSannki. 

B».  Kiuorfiita. 

Lordollga. 
Jpp.  Matanota, 

l^rd  ot  Eawa- 
Chi. 

IV. 
1747. 
Feb.  10. 

B"!.  Taniano. 

Lord  ot  Inaba. 
Ra.  Akimoto, 

LordofSetlra. 

Steward  o( 
Imperial  Sap- 

pliM. 

App.  In»b«, 
Lord  ot  Tango. 

I. 
1748, 
Jan,  SO. 

J?M.  Eoide. 
Lord  ot  Shi. 

Jpp.  Aoyama, 
Iiord  ol  Jmba. 

App.  Sakai. 
Lord  ot  Yama- 

Re,.  Hayaml. 
Lord  ot  IdiD- 

Lord  or  Bongo! 

£ 

n. 

1749. 
P«b.  17. 

B«.  Sakai. 
Lord  ot  Yama- 
Hbiro. 
App.  Honda, 
Chief  ot 
Imperial 

Uueasities. 

Ret.  Eamiwo, 
Lord  of  Waka- 

App.  UiUtU. 
Loi^  ol  KedM. 

III. 
1750. 
Feb.  7. 

Ila.  Inaba, 
Lord  o(  Tango. 

Itti.  Baba. 
Lord  »[  Sanuki. 

'  l!atA  Sl'lJ/!u. 

AFPSHDIX  in. 


Txm 


I 


Year. 


Tenuis 
MagiiSraies. 


I. 

1761, 

Jan.  27. 


IU$,  Oka, 
Lord  of 

Eehiaen. 
App.  Matendatra, 
Governor  of 

Kyoto. 


n. 

1762, 
Feb.  16. 


in. 

1768. 
Feb.    8. 


Re$>  Matondaira, 
Governor  of 

Kyoto. 

App.  Torii, 
Lord  of  Iga. 


VI. 

1764, 

Jan.  28. 


V. 

1766, 

Feb.  11. 


VL 

1766, 

Jan.  81. 


vn. 

1767, 
Feb.  18. 


App.  Abe, 
»rd  of  lyo. 


Town 
Magiitratei. 


Finamee 


Re$.  Tamada, 

Lord  of  Idzn. 
App.  Toda, 

Lord  of  Bnzen. 
App.  Tsacbiya, 
Lord  of 
Echiaen. 


Reim  Yendo, 

Lordof  Ise. 
Be$.  Mitini, 
Lordof 

KadiTiiai 


App.  Nagai, 

Lord  of  Tamba. 
App.  lasbiki, 

Lord  of  Sawo. 


lUi.  Matsnnra, 
Lordof 

Kawachi. 
JRef.  Kagai, 
Loid  of  Tamba. 
App.  Mateadaira, 
Minister  of 
Forei^  Affairs. 
App.  Oi, 

Lord  of  lee. 


Res.  Matsndaira, 
Minister  of 
Foreign  Affairs 

App.  ObiiBhi, 
Lord  of  Omi. 


App.   Naknyama, 
liord  of  Totomi. 


App.  Oi, 

Lord  of  Ise. 
App.  Hosoda, 

Lord  of 

Tamba. 


Be».  Nnkayama, 
Lord  of  Totomi. 

App.  Supsiinnma, 

Lord  of  Shimo- 

tsuke. 


vm. 

17S8, 
Fab.  8. 


Ra.  Aojuua, 
Lotd  ol  Inabft. 

Be*.  Houda, 
Cbiel  ot  Im- 
perial Ua^- 


JI<*.  Ohuh[, 
Iiord  of  Onu. 

Set.  BnguiDDift, 
Lord  of  Shimo- 

App.  Inaba, 
liord  ol  Shimo- 
taiik«. 
App.  ObaU, 
Lord  of  Tama- 
ahiro. 


A^.  Matiudain, 

Lord  of  Sawo. 

.  App.  MoTi, 

Lord  ol  SaiiDki. 


Rti.  Hotoda, 

Lord  of  Tamba. 
Am.  I-hiya, 

Lord  of  Bigo. 


Bti.  Torii, 

Lord  of  Iga. 
.   Bt$.  Ab«. 

Lord  o(  lyo. 
liei .  HataoduTa, 

Lord  of  Buwo. 
App.  Uatsudaira, 

Lord  of  Idztuni. 
App.   Kobori, 
Lord  of  Toaa. 


Ret.  ObaU. 
Lord  o(  Taroa- 

Ba.  TaoboQchl, 

Lord  of  Bornga. 
App.  Aodo, 
Impttiul  Official. 


mil, 

1763. 
Feb.  13, 


App.  Doi, 
Keeper  of 
Imperial 
Bice -lion 


A9FI1ID1X  in* 


• 

1 

Year, 

TemgU 
Magiitratei. 

Toym 
Magistrates, 

Fiwmee 
MagUtraUs* 

I. 

1764, 

Feb.    2. 

IU$.  Mori, 

Lord  of  Sannki. 
Rea.  Ifatondaira, 
Lord  of  Idznmi. 
App.  Matsa- 

daira, 
Lord  of  Iga. 
App.  Toki, 
liord  of  Mino. 

n. 

1765, 
Feb.  20. 

Res.  Sakai, 

Lord  of  Hida. 
App.  Kaze, 

Lord  of 

Idzomo. 

Res.  iBshiki, 

Lord  of  Snwo. 
App.  Ina, 
Lord  of  Bizen. 

1 

111. 

1766, 

Feb.    9. 

IV. 

1767, 

Jan.  80. 

V. 

1768, 
Feb.  18. 

Res.  Tsnehiya, 
Lord  of 
Echizen. 
App.  Makino, 
Lord  of  Osami. 

Re*.  Makino, 

Lord  of  Osnmi. 
App.  MaUndaira, 
Lord  of 
Tsnahima. 

VI. 

1769, 

Feb.    7. 

JR«f,  Doi. 

Keeper  of 

Imperial  Bice* 
Btorehoiiaes. 
Res.  Kaze, 
Lord  of  Idznmo. 
App.  Makino, 

Lord  of  Echa. 
App.  Tsnchiya, 

Lord  of  Noto. 

Res.  Toda, 

Lord  of  Bozen. 
App.  Magari- 

buehi, 

Lord  of  Kai. 

Res.  Ina, 
Lord  of  Bizen. 

VU. 

1770, 

Jao.  27. 

XXVI 


APPBMDIX  m. 


Year, 

Temple 
MagUtratee, 

Toum 
MagUtraUt, 

Finance 
Magittratet, 

g' 

Vlll. 

1771, 

Feb.  15. 

• 

Ret,  Ono. 

Lord  of  Hynga. 
App.  Kawai, 

Lord  of  Eohi- 
zen* 

I. 

1772. 

Feb.  4. 

IT. 

1773. 

Jan.  28. 

Bet,  Matan- 

daira. 
Lord  of  Tsn- 

ahima. 
App,  Oda, 
Lord  of  Harima. 

• 

m. 

1774, 
Feb.  11. 

M 

< 

IV. 

1776, 

Jan.  31. 

Bee,  Matsadaira. 

Lord  of  Iga. 
App,  Oda, 

Lord  of  Bigo. 

Ret.  Kawai. 

Lord  of  Eohi- 
zen, 
App,  Arami, 

Lord  of  Eaga. 

V. 

1776. 

Feb.  19. 

Ret.  Tsnohiya, 
Lord  of  Noto. 

App,  Toda, 
Lord  of  Inaba. 

Ret,  Arami. 

Lord  of 
Am}i  Knwabara, 

Lord  of  Noto. 

VI. 

1777, 

Feb.  8. 

Ret,  Makino, 
Lord  of  Eohn. 

App,  Makino. 
Lord  of  Bazen. 

Am,  Abe, 
Lord  of  Bichn. 

vn. 

1778, 
Jan.  28. 

Ret.  Oda. 
Lord  of  Hazi- 
ma. 

Lord  of  Shi- 

naao. 

ilFFBNDIX  m. 


ZX7U 


• 

1 

Year. 

Temple 
MagUtratee, 

Town 
Magiitratei. 

Finance 
ilagitsratee. 

• 

VIII. 

1779. 

Feb.  16. 

i 

Res.  Iflhiya. 

Lord  of  Bngo, 
App.  Maton- 

moto, 

Lord  of  Idsa. 

IX. 

1780, 

Feb.    5. 

I. 

1781. 
Jan.  24. 

Re$,  Toki, 

Lord  of  Mino. 
Rea,  Oda, 

Lord  of  Bigo. 
App.  Inoore, 

Lord  of  Eawa- 
chi, 
Aw9.  Ando, 

Lord  of  Ten- 

sbima. 

n. 

1782. 
Feb.  12. 

Re$.  Toda, 
Lord  of  Inaba. 

Res.  Ando. 
Imperial  Offi- 
ciaL 
App.  Akai, 
Lord  of  Echi- 
wn. 

^ 

m. 

1763. 
Feb.  2. 

Re«,  Makino, 
Lord  of  Bozen. 

App.  Hotta^ 
Lord  of  Saganri. 

IV. 

1784, 

Jan.  22. 

Res,  Ando. 
Lord  of  Tsn- 

shiroa. 
App.  Matsadaira. 
GoYemor  of 

Kyoto. 
App.  Iffatondaira, 
Lord  of  Hoki. 

Ret.  Makino, 
Lord  of  Osumi. 

App.  Yamamnra. 
Lord  of  Shiua- 
no. 

Res.  Tamamnra, 
Lord  of  Shima- 
no* 

App.  Enze. 
Lord  of  Tango. 

V. 

1785. 

Feb.  9. 

AITZNDIX  m. 


1 

Year. 

rw.pl* 

Town 

t<-:.ianet 

ifaffi.tr..  («. 

■i  !iiiir.<lei. 

\L 

Ita.  Inun>e, 

;..'-.    Akai. 

1786, 

Lord  ol  Kawa- 

.  ...i  ul  Eohi- 

Jan.  SO. 

ohi, 
Am.  loaba, 
Eord  of  Tango. 

J...    M^naurooto.' 

;..;,!  of  Tajim*. 

■.I'nf  N^gato. 

VII. 

Rei.  Magari- 

i..      Ao-ama, 

17H7, 

Lurd  <.t  Haki. 

buohi. 

'  .i  of  Tajimft. 

Feb.  18. 

Rti.  Uotta, 

Lord  of  Eiu. 

A   ,    N.-^..hi, 

Lordc.rsagiuni. 

App.  A  Rtt. 

t   ...lofHizen. 

H«.  Abe, 

lahihawR. 

i 

L..rd  ..f  Bichu. 

Lord  of  Tosa. 

App.  Makin.i, 

Ap«.  Yogyu, 
Under-Btewara 

J 

Lord  of  B.zen. 

ol  Imperial 

floppliee. 

vm. 

a--.  Inaba, 

Rt>.  Yagyn, 

;;.      Kuw^bara, 

1788, 

Lord  o(  Tango. 

Under.Steward 

rd  ol  Nolo, 

Feb.  7. 

App.  MatBmlaira, 

ol  Imperial 

It.      Tsuge, 

Lord  of  Kii. 

Suppliea. 

.irdutNagato. 

App.  Iiakuia, 

Aj  '•.   KubnU, 

Undet  Minister 

Lord  of  Eawa- 

.  .Old  of  Sado. 

of  llie  Interior. 

obi. 

A;  ...  Masati. 

bnobi. 
I    III  of  Kai. 
Aj      Yagju, 
1  iid-r  Ktevai'd 
of  Imperial 
Boppliea. 

I. 

App.  T.ida, 

1783, 

Lord  of 

JaD.  26, 

ol  P-.laoe 
UaidaervantB. 

Sbinano. 
App.  Iheda, 

t 

s 

& 

Lord  of 

Chihngo. 

11. 

Sw.  Toda, 

1790, 

Snperiiiteudent 

Feb.  14. 

•>{  Palace 
Uaidservauts. 

AFFBNDIZ   in. 


r«*ir. 

Temple 
Magietrates. 

Toirn 
MlagistraUg, 

Finance 
Magittratee, 

III. 

1791. 
Feb.    8. 

Rei.  Matsodaira, 

Lord  of  Kii, 
App.  Wakizaki, 
Minister  of  the 
Imperial 
Household.! 

Re$.  Hatsukawa, 
Lord  of 

Kawachi. 
App.  Odagiri, 
Lord  of  Tosa. 

■ 

IV. 

1792, 
Jau.  24. 

Re$.  Makino, 

Lord  of  Bizen. 
App.  Tachibana, 
Lord  of  Idzamo. 

Ret.  Kuhota, 
Lord  of  Sado. 

App.  Sabashi, 
Lord  of  Nagato. 

i 

V. 

1793, 

Feb.  11. 

Rei.  Tachibana, 

Lord  of 

Idzumo. 
.ipp,  Aoyama, 

Lord  of 

Shimotsuke. 

^ 

VI. 

1794. 

Jho.  ai. 

Ret.  Saba«hi, 

Lord  of  Nagato. 
App.  Mamiya, 
Lord  of 
Chikuzcn. 

VII. 

1796, 

Feb.  19. 

^ 

Re*.  Ikeda, 
Lord  of 

Chikugo. 
App.  Sakal>e, 
Lord  of  Noto. 

VIII. 

1796, 

Feb.    9. 

Ret,  Aoynma, 
Lord  of 
Shimotsuke. 
App,  Doi, 
Keeper  of 
Imperial  Rioe- 
storehousea-S 

Re*.  Sftkabe, 
Lord  of  Noto. 

App.  Murakami, 
Lord  of  Uigo. 

l.This  Magistrate  was  also  and  originally  Lord  of  Awaji  (see 
No.  8,  Part  III,  Section  I) ;  but  the  territorial  title  is  the  less  honora- 
ble, and  the  other  is  here  osed.  2.  Different  from  the  one  resigning 
in  1769. 


1 

Year. 

Temple 

rown 

PfMlW* 

_^ 

Uatittrattt. 

l/lVMtTdlM. 

IX. 

R<(.  Hagari- 

1797. 

bneU, 

Jan.  38. 

Lorf  o(  Kai. 
Jbi.  Kaaa, 

Lord  of  Tango. 
Re,.  MamiTK. 

Lord  of  Cbibn- 

Lord  of  Hida, 
Jra.  Ishikawa. 
Uider.Mim«ter 

of  the 

Interior. 

App.  Sogannioa, 

Lord  or  Bbimo- 

Uako. 

X. 

Ra.  UatBadain. 

Ret.  Unrakami, 

Re:  N4«i«lu, 

1798. 

GoTemor  of 

Lord  «1  HiRo. 

Lord  of  Hisen. 

Feb.  16. 

Kyoto. 

App.  Negiehi. 

Ret.  lUkiira. 

I.otd  ol  Hiien. 

Lord  of  Iwami. 

Uiider-Minister 

of  the 

Interior. 

App.  MataudBira, 

Lord  ul  Su«o. 

XI. 

Apj>.  Ujemnra, 

1799. 

llord  of 

Lord  ol  Hid*. 

Feb.  6. 

SurngB. 

xn. 

Re,.  Ujemura, 

App.  C^aaawara. 

1800. 

LordolSorug*. 

Lordotldxumo. 

JsD.  26. 

App.  Hotta, 
Lonl  of  Buzen. 

1. 

Re,.  D..i, 

1801. 

Keeper  of 

2 

Feb.  13. 

Im[»ri>l  BiM- 

s 

s 

App.  Ab«, 
Lonl  of  Hari- 

APPENDIX  m. 


XZXl 


1 

Year. 

Temple 
Magistrates, 

Town 
Maffittrates. 

Finance 
Magistrates. 

■ 

i 

>* 

IT. 

1802, 
Feb.  3. 

App.  Aoyama, 
Steward  of  Im- 
perial Sapplies. 

App,  Matsndaira, 
Qovemor  of 

Kyoto.  1 

Res.  Sngannma, 
Lord  of  Shimo- 
tsnke. 
App.  Matsudaira, 
Chief  of  Im- 
perial Maga- 
zines. 

TTI. 

1803, 

Jan.  23. 

Res.  Matsndaira, 
Lord  of  Suwo. 

App.  Mizono, 
Lord  of  Dewa. 

I. 

1804, 
Feb.  11. 

Res.  Abe, 

Lord  of  Hari- 
ma. 
App,  Oknbo, 

Lord  of  Aki. 

IT. 

1805, 

Jan.  31. 

• 

i 

m. 

1806, 
Feb.  18. 

Res.  Hotta. 

Lord  of  Bnzen. 
Ret.  Miznno, 

Lord  of  Dewa. 
App.  Abe, 

Minister  of 

Imperial 

Bevennef. 

Res.  Nakagawa, 
Lord  of  Hida. 
Res.  Ishikawa, 
Under- Mini- 
ster of  the 

Interior. 
App.  Mizano, 
Lord  of  Waka- 
sa. 

IV. 

1807, 

Feb.  7. 

V. 

1806, 
Jan.  28. 

Res.  Abe, 
Minister  of 
Imperial 

Bevennes. 

1.  Different  from  the  one  xesigning  in  1798. 
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▲PPBNDIX  m. 


I? 


p 


Year. 


m. 

1820, 
Feb.  14. 


IV. 

1821. 

Feb.    3. 


V. 

1822. 

Jan.  23. 


VI. 

1823, 

Feb.  11. 


Temple 
Magittratee, 


Res,  Matsadaira, 

Under-Minister 

of  theluterior. 

Ret.  Matsudaira, 

,  Itord  of  Sawo. 

App.  Honda, 
Lord  of  Buzen. 


App.  Oda, 
Lord  of  Settsu. 


VII. 

1824, 

Jan.  31. 


VIII. 

1825, 

Feb.  18. 


Town 
MagittrtUei, 


Ret.  Iwase, 
Lord  of  Kaga. 

App.  Arawo, 
Lord  of  Tajima. 


Ret.  Arawo, 
Lord  of 
Tajima. 
App.  Tautsui, 
Lord  of  Kii. 


Res.  Mizuno, 
Uuder-Minister 
of  the  Interior. 

Res.  Honda, 
Lord  of  Bazeu. 

App.  Matsu- 

daira. 

Lord  of  Idzamo. 

App.  Doi, 
Kee^ier  of 
Iiuperial  Bice- 
Btorehouses. 


Finance 
Magittfate$. 


Ret.  Fomkawa, 

Lord  of 

Tamaahiro. 
App.  Matsanra, 

Lord  of  Ise. 


Ret.  Matsunra, 
Lord  of  Ise. 

App.  Soga, 
Lord  of  Bugo. 


APPENDIX  m. 


• 

1 

Year. 

Temple 
MagUtraUa. 

Town 
IlagUtratet, 

Finance 
Magittratet. 

IX. 

1826. 

Feb,  7. 

Re$.  Matsudaira, 
Lord  of  Hoki. 

App.  Hori, 
Lord  of  Yama- 
to. 

X. 

1827, 
Jan.  27, 

[Beyond  here  no 
list  is  in  exist- 
ence.] 
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0 

B 

3 

XI. 

1828, 
Feb.  15. 

Ret.  Oda, 

Lord  of  Settsa. 
Rft.  Hori, 

Lord  of  Yama- 
to. 
App.  Tsachiya. 

LordofSagami. 
App.  Matsudaira, 

Lord  of  Tango. 

xn. 

1829, 
Feb.  4. 

Rf§,  Doi, 
Keeper  of 
Impeiial  Bice- 
storehoases. 
App.  Wakizaki, 
Minister  of 
the  Imperial 
UouEehold.i 

I. 

1830, 

Jan.  25. 

App.  Mabe, 
Lord  of  Shi- 

mosa. 

• 

II. 

1831, 
Feb.  18, 

Ret.  Matsudaira, 
Lord  of  Idzu- 
mo. 

Ret.  Matsudaira, 
Lord  of  Tango. 

in. 

1832, 
Feb,  2. 

1.  The  same  one  who  resigned  iu  1813. 


Bei.  TencliijB, 
Lurd  of 

App.  iDonje, 
Lord  of  KiiWft- 


Ra.  BtitkiUm, 
iuiatei  of 
Imperial 


Tin. 

1837, 
Feb.   6. 


Ret.  Hotia, 

Lord  ol  Biohn. 
App.  Aojams, 

Lord  ol  Inaba. 


Re*.  Oknu, 
Lord  ot  Awa. 

App,  Tojama, 
Warden  of  the 
Palace  Gate. 


APPBNDIZ  m. 


XZZ?U 


Year, 


1841, 
Jan.  S8. 


TempU 
Magi$trate$, 


xni. 

IMS, 
Feb.  10. 


XIV. 

1848, 

Jan.  80. 


t 

8 

M 


I. 

1844, 
Feb.  18. 


n. 

1846. 
Feb.  7. 


m. 

1846, 
Jan.  27. 


IV. 

1847, 

Feb.  15. 


Town 
MoffiHraUi. 


Re$.  Tsnteiii, 
Lord  of  Eii. 

App.  &  Res, 
Yabe, 
Lord  of  Snniga. 

Jpp.  Torii, 
Lord  of  Kai. 


Finance 
MagUtratee. 


Ret.  Toyama, 
Wardeu  of  the 
Palace  Gate. 
App.  A  Rei.  Abe, 
Lord  of 

Totomi. 
App.  Kabeshima. 
Minister  of 
Public  Works. 


Pet,  Torii. 

Lord  of  Kai. 
App.  Atobe, 

Lord  of  Noto. 


Ret,  Atobe, 
Lord  of  Noto. 

Aw,  Toyama, 
Warden  of  the 
Palace  Gate.i 


1.  The  lame  who  resigned  in  1843. 
T«L  3EZ.  mmp.  Ft.  i«-l«. 
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▲PPBMDIX  in. 


I 


Year, 


I. 

1848. 

Feb.  5. 


n. 

1849, 
Jau.  24. 


III. 

1850, 
Feb.  12. 


IV. 

1851, 

Feb.  1. 


V. 

1852, 

Jan.  21. 


VI. 

1858, 

Feb.  8. 


as 

< 


I. 

1854. 

Jan.  29. 


II. 

1855, 

Feb.  17. 


III. 

1856, 

Feb.  C. 


Temple 
MagUtratu. 


Town 
Magittratei, 


Re*.  Mabeshima, 
MiiiiBter  of 
Pablic  Works. 

Amf.  Makino, 
Lord  of  Sa- 

ruga. 


Ret.  Makino, 

Lord  of  Snniga. 
App.  Ido, 

Lord  of  Tsa- 
shima. 


Ret.  Tojrama, 
Warden  of  the 
Palace  Gate. 

App.  Ikeda, 
Lord  uf  Hari- 
ma. 


Rett.  Ido, 
Lord  of  Tsu- 
shima. 


Finance 
Magutratei, 


APPBNDIX  la. 


Year, 


< 


s 


m. 

1856, 
Feb.  6. 


IV. 

1867, 

Jan.  26. 


V. 

1858, 

Feb.  14. 


VI. 

1859, 

Feb.  8. 


I. 

1860, 
Jan.  28. 


I. 

1861. 

Feb.  10. 


n. 

1862, 
Jan.  80. 


Temple 
MagUitaiee. 


Town 
MagiMtratet* 


App.  Atobe, 
lird  ol  "  ' 


Kai. 


Re*,  Ikeda, 

Lord  of 

Harima. 
App.  Izawa, 

Lord  of  Mima- 


Bet,  Atobe, 

Lord  of  Kai. 
Ret,  Izawa, 

Lord  of  Mima- 
aaka. 
App.  Ishiya, 

Lord  of  Inaba. 
App,  Ikeda, 

Lord  of  Uari- 
ma. 


Res,  Ikeda, 
Lord  of  flari- 
ma. 

Am,  Karokawa, 
Lord  ol  Bicha. 


Ret,  Ishiya, 

Lord  of  Inaba. 
Re$,  Kurokawa, 

Lord  of  Bichu. 
App.  and  "Ret, 
Ogasawara, 

Lord  of  Nagato. 
App,  and  Re«. 

Ognri, 

Lord  of  Bingo. 


Finance 
MagietraUe, 


APPENDIX  m. 


1 


Year. 


D 


n. 

1862, 
Jan.  80. 


Temple 
MagUtratee. 


III. 

1863. 

Feb.  18. 


I. 

1864, 

Feb.  8. 


I 


I. 

1865, 

Jan.  27. 


n. 

1866, 
Feb.  15. 


Town 
Magittratee, 


App.  and  Ren. 

Inoaye, 
Lord  of  Shi- 

nano. 
App.  Asano, 

Lord  of  Bizeu. 
App.  Sakaki, 
Lord  of  Hida. 


Ret,  Aaano, 

Lord  of  Bizen. 
Res.  Sasaki, 

Lord  of  Hida. 
App.  Abe, 
Lord  of  Ifichizen 


Re».  Abe, 
Lord  of  Ecbi- 
zen. 
App.  and  Ret. 

Suzuki, 
Loid  of  Surnga. 
App.  and  Ret. 
Matsudaira, 
Lord  of  Awa. 
App.  and  Re^. 
Arima, 
Lord  of  Idzn- 
mo. 
App.  Ikeda, 
Lord  of  Harima 
App.  NegisUi, 
Lord  of  Hizen. 


Ret.  Negishi, 
Lord  of  Hizen. 

App.  Yaiuaguchi, 
LordofSuruga. 


Ret.  Ikeda, 
Lord  of  Hari- 
ma. 
Ret.  Yamagnobl, 
LordofSoraga. 
App.  and  Ret. 

Iiiouye, 
Lord  of  Shina- 
1  no. 


Fifumee 
Magittratet. 


APPBNDEL  m. 


ZU 


Year. 


n. 

1866, 
Feb.  16. 


Tew^le 
MoffUtraUi. 


m. 

1867, 
Feb.  5. 


IV. 

1868, 
Jan.  26. 


Town 
MagUtratei, 


App.  uid  Be*. 
Arima, 

Lord  of  Awa. 
App  Komai, 

Lord  of  Baga- 


mi. 


Amp,  Koide, 
Lord  of  Tama- 
to. 
App.  Asahina, 
Lord  of  Eai. 
App,  Snginra 

Baaabnro. 


Ret.  Komai, 

LordofSagami. 
Rei.  Koide, 
Lord  of  Tama- 
to. 
Jtef.  AsaLina, 
Lord  of  Kai. 
App,  and  Ret, 
Kaiokawa, 
Lord  of  Omi. 
Bet.  Bugiura 

Baaabnro, 
App,  and  Re». 

Saginra, 
Lord  of  Eofan. 
App.  and  Ree. 
Sakuma 
Bangoro, 
App,  and  Re$. 

lahikawa. 
Lord  of  Kawa- 
chi. 


Finance 
MagUtratei. 
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CHAPTER  I. 


CONTRACT-INSTBUMENTS. 

In  general,  iu  the  case  of  instroments  embodying  a 
eontraot  of  pledge,^  sale,^  or  conveyance^  of  lands ^  or 
houses,^  the  relations  and  companies  ^  of  the  parties  affix 
their  connter-seals,?  and  the  local  officials  add  a  public 
attestation  by  a  seal.^  If  a  dispute  arises  over  an  instru- 
ment not  bearing  the  official  attestation,  no  suit  thereon 
will  be  entertained.  But  ordinary  instruments  of  contract 
other  than  the  above  are  not  subject  to  any  official  regulation, 
and  the  practice  varies  widely  in  different  regions.  Special 
variations  are  as  follows. 

KiNAi.  In  Yamashiro  hunt,  Otagi  and  Eadono  kon, 
the  attestation  of  an  official  seal  is  required  for  an  in- 
strument of  pledge  of  realty.  In  towns  the  borrower  usually 
creates  a  lien  ^  by  placing  the  title-deeds  ^^  in  the  hands  of 
the  creditor,  so  that  the  official  seal  is  not  called  for.  In 
Euse  kari,  the  official  seal  is  not  used  for  pledges  of  realty ; 
but  the  attesting-seal  ^  of  the  companies  serves  as  public 
attestation. 

ToKAiDO.  In  Mikawa  kuni,  Atsumi  kori,  the  seal  of 
the  ward  or  village  headman^  or  the  company-chief^  is 
required  for  an  instrument  of  sale  or  hypothec  ^^  of  houses 

1.  Shiehi'ire.  2.  Baibai.  8.  Yusuri-watashi  (grant-transfer). 
4.  Toehi.  5.  Kaoku.  6.  Kumi-ai  (the  same  as  kumi).  These  were  the 
5-men-compame9,  into  which  every  ward  and  village  was  divided. 
See  Introduction.  7.  Ben-in.  8.  Oftu-tn.  9.  Teitd.  ]  10.  Koken. 
11.  Skd-in,    IS.  Shoya.    18.  Kumi-gashira.    14.  Kakiire-ikiehL 
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or  of  reflidenoe-Und.  If  the  headman  ohooBes  to  affix  hia 
seal  to  a  eeeond  hypotlieo  i  of  the  same  piece  of  land,  and 
the  second  creditor  anffers  a  losa,  there  is  an  obligation  to 
make  good  the  lose,  and  this  obligation  the  whole  Tillage  or 
ward  shares.* 

TosufDo.  In  Omi  kuni,  Shiga  kori,  in  oase  of  a 
pledge  of  enltiTated  land,  the  village  officers  make  a  pnblio 
attestation  by  affixing  a  seal  to  Uie  instrament  and  attaohmg 
a  paper  slip"  at  the  proper  place  in  the  land -register.*  In 
the  case  of  town  lands,  it  is  the  custom  to  pledge'  the  title 
deeds,  bo  that  the  official  seal  is  not  required.  In  Inngami 
kori,  the  method  of  pablic  attestation  is  the  same  for  villages. 
In  towns  it  is  the  custom  to  keep  a  regist«r  of  honse- 
pledges,*  and  a  pasted  shp  '  is  placed  over  the  name  of  the 
owner,  so  as  to  pi-eveot  a  second  mortgage.^. 

In  Iwasfairo  kum,  Aidzu  kori,  in  a  mortgage  of  honse- 
land  ID  a  town,  the  officials  examine  the  docnment,  and  affix 
a  slip  *  at  the  proper  place  in  the  house -register  to  prevest  a 
second  mortgage. 'o  In  a  pledge  of  cultivated  land,  the  public 
attestation  is  accomplished  by  an  indorsement"  by  the 
officials. 

In  Rikuchu  kuni,  Iwate  kori.  in  a  mortgage  of  realty, 
the  counter-seal^  of  the  companies  is  affixed,  and  not  tlie 
seal  of  the  officials.  To  prevent  a  second  mortgage 
the  creditor  goes  to  the  officials  and  requests  a  mortgage- 
certificate." 

In  Uzen  ^ni,  Tagawa  kori,  in  case  of  a  pledge  or  sale 
of  realty,  the  parties'  eompanies,  the  head  man,'*  and  the 
ward  or  village  officers  affix  a   counter- seal  i^  and  the  chief 


1.  NyS-iakiire,  For  tenoB  telating  to  martgagea,  etc.,  He  the 
ehaptai  thereon.  3.  ItcliS-nai  (emoc/ii.  8.  Kakt-ganU.  i.  Miruchl. 
b.Shiekiiit.  i.  lye-*hUhi-eho.  l.Hari-fuda.  8.  T<n  (K)-  0.r>ui«- 
fada.  10.  lye^hi.  11.  Viagaki  (Iwck-TiitiaB).  13.  Ka-in. 
18.  Shidd-irt  no  lagtfuda.   11.  Om  or  CftAtia.    IG.  Rt-^n. 
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headman^  then  affixes  his  seal^  permitiing  the  transaetioii. 
In  ease  of  a  hypothec,  the  only  fonnality  is  the  affixing  of 
seals  ^  by  the  relatives  and  by  the  village  officials. 

Hokkaido.  In  Toshima  kuni,  Eameda  koriy  no  official 
attestation  is  made.  The  people  are  honest  aud  frugal,  and 
no  snch  practice  as  twice  mortgaging  is  known.  In  Tsngarn 
kari,  a  public  attestation^  is  made,  for  a  hypothec  of  land,'^ 
by  the  naku$hi,  an  officer  next  in  rank  under  the  ward-elder,* 
and  for  a  mortgage  of  a  house,  by  the  ward-representative,^ 
an  officer  next  in  rank  under  the  headman.^ 

HoKUBOKUDo.  In  Echizen  kuni,  Tsuruga  kori,  in 
villages,  in  case  of  a  h3qpothec  of  cultivated  land, 
only  the  parties'  relatives  affix  a  counter-seal,  because 
in  this  district  insolvency  is  unknown  [and  no  other 
safeguard  is  needed] .  In  a  ''  sale  voidable  on  return  of 
price  "^  (this  is  the  term  applied  [in  villages]  to  what  is 
virtually  a  pledge  of  land  for  an  indefinite  time,  the  land 
being  redeemable  even  by  the  debtor's  descendants  upon 
pa3nnent  of  the  principal),  the  headman  ^^  and  the  elder  ^^ 
affix  seals,  and  in  a  sale  or  mortgage  of  house-land  in  a 
town,  the  headman.^^ 

In  Echigo  kuni,  Eoshi  kon,  in  a  sale,  pledge, 
or  h3rpothec  of  village  cultivated  land,  the  seals  of 
the  bailiff,^'  compauy-chief,  and  inspector  ^^  are  affixed, 
this  act  being  termed  '<  thrice-sealiug."  In  a  town 
public  attestation  is  made,  in  a  sale  of  house-land, 
by  affixing  the  seals  of  the  headman  ^^  and  the  elder,  and  in 
a  hypothec  or  a  pledge,  by  an  indorsement  of  the  ward- 
representative.  In  Eariha  kori,  in  a  hypothec  or  a  pledge 
of  cultivated  land,   the  so-called  '*  three  officers, "^^ — the 


1.  O'Joya,  2.  Oku-in.  8.  Chain,  4.  Oku-ahd.  5.  Jisho.  6.  Maehu 
tothiyori,  7.  MaeH-dai»  8.  Nanushi.  9.  Hommono  (original  sum) 
kayeshi  (return)  urigiri  (sale  ended).  10.  Slioya.  11.  Toahiyori 
12.  Kimoiri.  13.  Kendan,  For  these  names  of  local  officials,  see 
Introdootion.    14.  Yokome.    15.  Shoya,    16.  Saityaku. 
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headman,^  the  company-chief,  and  the  farmers'-representa- 
tive  s — affix  au  official  connter-senl.  In  a  sale  or  a  h3rpoUiec 
of  house-land  in  a  town,  the  relatives  and  the  companies 
conuter-seal,  and  a  public  attestation  is  made  by  the 
ward-elder  and  the  chief-headman.  The  record  of  hypothecs 
is  kept  at  the  office  of  the  ward-assembly,^  and  a  commis- 
sion ^  of  varying  amount  is  paid  at  the  time  of  a  transfer. 
Sometimes  when  the  record  is  neglected,  for  the  sake  of 
evading  the  commission,  a  second  mortgage  ^  is  effected. 

Nankaido.  In  Kii  kuni,  Nakasa  and  Abe  koHf  when 
a  sale  of  realty  is  effected,  the  seals  of  the  parties,^  their 
companies,  and  the  ward- officials  are  required.  The  indors- 
ing seal  7  of  the  feudal  official  follows,  and  the  document  is 
called  a  **  perpetuity-instrument.**  ®  In  a  hypothec,  the 
parties  and  their  sureties^  affix  seals,  the  ward-officials 
make  an  official  attestation,  and  the  feudal  official  ^^  adds  an 
indorsing  seal ;  the  purpose  being  to  prevent  double 
mortgages. 

In  lyo  kuni,  Uwa  koH^  in  a  pledge  of  cultivated  land,  the 
company-chief  affixes  an  official  seal ;  if  the  pledgee  is  from 
another  villnge,  the  headman  ^^  seals.  In  a  pledge  of  honse- 
land  in  a  town,  the  wnrd-officer  ^^  seals. 

Saikaido.  Iu  BnzenA-um^Kiku  kori,  in  a  sale  or  pledge 
of  rice-field,  upland,  or  forest-land,  the  headman,  makes  a 
public  attestation  by  sealing.  In  mortgages  of  house-lands 
in  towns  the  ward-elder  does  not  affix  his  seal,  but  as  the 
companies  of  the  parties  do,  no  trouble  is  experienced 
through  double  mortgaging.  In  Shimotsuke  /ruW,  when 
rice-field  or  upland  is  pledged,  the  surety  counter-seals,  the 
headman  and  company-chief  then  add  their  official  seals,  and 


1.  Shoya.  2.  HyahtiihO-dai.  S.  JUachi-ffaUho.  4.  TeiQryO, 
6.  2'enbai,  6.  Honnin,  7.  Ura^in,  8.  Yeitai-ihomon^  (yeitai-baihai 
— perpetual  sale — being  the  general  term  for  a  transfer  in  fee 
simple).    9.  Uke-nin.    10.  Kwaiu    11.  Shoya,    12.  Maehi-yoagrika. 
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the  debtor,  going  to  the  village  office,  affixes  a  divided-seal  ^ 
at  the  proper  place  in  the  record-book  ^  of  pledges.  Then 
the  parties  respectively  deliver^  and  receive  ^  the  price.  When 
honse-land  in  towns  is  sold  or  pledged,  the  company-chief 
counter-seals,  and  the  ward-elder  affixes  an  indorsing-seal 
on  the  instrument  and  a  divided-seal  in  the  land-register.^ 

In  Hizen  kunif  Takaki  korif  in  a  pledge  or  convey- 
ance® of  cultivated  land,  the  headman  affixes  his  official  seal. 
When  honse-land  in  towns  is  sold  or  pledged,  the  ward-elder 
does  not  seal,  but  in  a  sale  the  parties  transfer  and  receive 
the  price  before  the  eyes  of  the  ward-elder,  and  in  case  o^ 
a  pledge,  a  note^  is  made  in  the  land -register.^ 

In  Osumi  kitni,  85  kori,  in  sales  of  newly-reclaimed 
land  or  town-land,*  the  relatives  and  companies  of  the  parties 
counter-seal,  and  the  sureties  ^^  and  witnesses  ^  add  a  war- 
ranty-seal ;^  even  in  case  of  a  pledge,  only  the  above  seals 
are  used,  so  tliat  double  mortgaging  sometimes  occurs. 

In  Tsushima  /mm,  Shimoagata  A'on',  the  sureties 
and  witnesses  counter-seal,  in  case  of  sales  or  pledges  of 
land,^  and  no  official  seal  is  affixed ;  if  a  second  mortgage  ^^ 
occurs,  a  suitable  punishment  is  inflicted  by  the  feudal 
official. 

1.  Wari'han  (by  stamping  two  docaments  at  onoe,  so  that  each 
receives  half  of  the  impression, — in  this  case  presumably  by  stamping 
the  mortgage  instmment  and  the  book).  2.  Eikaye-cho.  3.  Watani. 
4.  VketorL  6.  Mizu-eho,  6.  Yudzuri-watathi.  7.  Katagaki,  8.  Ken- 
€hUko.  9.  Placid  Jimen.  10.  Shoko-nin.  11.  l7X^*-itiic  12.  Uke- 
in.    IS.Jiiho.    14.  Ten-ba/. 


(8) 


CHAPTER  n. 


WITNESS  AND  SURETY. 

As  a  rale  the  persone  who  act  as  witnesses  and  sareties 
merely  are  present  at  the  transaction  and  do  not  assume 
any  obligation  to  stand  in  the  debtor's  place  and  pay  the 
creditor  in  case  of  a  default.  Special  variations  are  as 
follows. 

KiHAi.  In  Yamashiro  kuni,  Otagi  and  Eadono  kori, 
the  term  "witness"  is  need  tor  personal  snretjship, 
and  "  snrety  "  for  property  soretyship. 

Id  Bettsa  kuni,  Yabe  kori,  it  is  an  old  custom  that 
the  witness  shall  only  hear  witness '  to  the  b-ansaotion,  and 
the  surety  shall  make  good'  any  deficiency  ^  of  payment  on 
tlie  part  of  the  principal.* 

ToKAiDo.  In  Eai  kani,  Yamanashi  kori,  it  rarely 
happens  that  an  agent '  is  selected  outside  of  Uie  circle  <it 
one's  relatives  and  company.  In  important  transactions, 
the  parties  exchange  the  instraments  of  contract  and  report 
the  matter  to  the  headman.^  Less  important  matters  are 
nsaaUy  transacted  orally  and  are  not  reported.  The  func- 
tion of  surety  is  nsaally  undertaken  by  some  one  among  the 
neighhors,  company,  or  relatives. 

In  Sagami  kuni,  Ashigara  kon,  a  witness  or  a  sorety 
must  be  selected  from  among  one's  company.     The  duty  of 

1.  Slioiitei  (uru.  2.  Beiuho.  3.  Futohi  no  bttn.  i.  Honnin. 
5.  Mgo  (aiime)'ilaj  (siibBtilute)-uiM  (penou).    G.  Kanuilii. 
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making  good  a  default  of  the  principal  {sJla  primarily  on  his 
relativee,  and,  if  they  fail  to  do  so,  then  sometimes  it  extends 
to  witnesses  or  sareties. 

In  Shimotsnke  kuni,  Yuki  kori,  those  who  are  de- 
scrihed  ^  as  sareties  most  make  good  a  default  of  the  princi- 
pal. 

TosANDO.  In  Omi  /runt,  Shiga  kori,  whether  a  duty 
to  make  good  on  default  exists  or  not  depends  on  the 
terms  ^  of  the  instrumeut.  lu  Inugami  kat'iy  the  witness  mere- 
ly hears  testimony  to  the  transaction,  while  the  surety  has 
the  duty  of  making  good  the  principal's  default. 

In  Shinano  kimif  Takai  kori,  no  one  can  he  held 
responsible  unless  he  has  himself  affixed  his  seal ;  ^  so  that  it 
is  forbidden  to  deposit^  the  seal  with  the  headman^  or 
company-chief,  even  for  purposes  of  public  business. 

In  Saku  koH,  one  must  keep  possession  of  his  seal,^ 
without  ever  allowing  it  to  go  out  of  his  hands.  In  spite  of 
inconvenience  to  himself,  he  must  not  deliver  it  to  any 
person  [as  agent]  except  parents,  son,  or  brother.  If  he 
changes  ^  his  seal,  he  must  immediately  record  the  new  one 
in  the  book  of  seals  ^  at  the  local  office. 

In  Iwashiro  ktmi,  Aidzu  kon,  the  witness  or  surety  is 
called  <<  sealer",^  and  not  only  bears  witness  to  the  transact- 
ion, but  also  makes  good^^  a  default^  of  the  principal. 

In  Riknzen  kuni,  Miyagi  korif  there  has  from  early 
times  been  no  distinction  between  witness  and  surety,  and 
such  persons,  where  the  transaction  was  a  money  loan, 
make  good  ^  a  default,  and,  where  they  were  sureties  for 
personal  service,^^  are  responsible  for  its  performance.     In 


1.  Katagaki  (shoolder-note) ;  the  capacities  which  a  per- 
son holds— offices,  degrees  of  honor,  etc., — are  written  a  little 
above  and  to  the  right  of  the  name.  It  may  be  said  of  a  person 
filling  many  honorable  positions  that  he  has  a  good  katagaki.  Bat 
the  meaning  **  head-note"  is  also  carrent.  2.  Mei-bnn.  3.  Cho-in. 
4.  Waiashi-oku.  5.  Namuhi.  6.  In-gyo.  7.  Kai-in.  8.  In-kan-cho, 
9.  Ka-han-nin.   10.  Daitkv.   11.  Hen-hen,   12.  Benaai.  13.  Hito-uke. 
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T5da  feiri,  perions  under  IS  or  above  60  yeaxa  of  kge  sre 
eustomariljr  not  made  agents.^  Au  agency  iB  created  by 
word  of  moath*  and  is  not  reported  to  the  headman'  or  tba 
feudal  official.  In  Ojika  koii,  persons  under  IS  or  above  60 
and  peraouB  who  have  incnrred  a  pauishtnent  greater  than 
baniahmeut*  are  not  appointed  sureties. 

In  Uzen  kuiU,  Okitama  koii,  the  sorety  for  n  money 
loan,  ever  since  early  times,  is  not  regarded  as  liable  to 
indemnify  the  creditor,  even  though  the  debtor's  death  or 
flight  hinders  the  creditor  from  getting  eatistaetion.  In 
Tagawn  kui-i,  the  term  "  witness  "  >  in  the  instrument 
implies  merely  that  the  person  is  to  bear  testimony,  and, 
even  if  the  debtor  delays  payment,  tlie  witness  does  not 
particularly  concern  himself.  But  a  description  as  "  sealer  " 
or  "  anrety  "  implies  n  duty  to  make  good  a  default.  In 
Ugo  kimi,  Akita  koii,  tile  surety  for  a  mouey  loan,  when  the 
principal  defaults  in  payment,^  has  a  duty  to  undertake^  to 
make  it  good,  even  though  no  express  promise  to  make 
good  has  been  made.  When  a  surety  hae  guaranteed 
a  money  lonn^and  st  matarity  the  principal  cannot  pny 
and  the  creditor  ngreee  to  prolong  the  term  of  payment,  the 
surety  is  not  regarded  as  bound  to  make  good  n  default, 
inasmuch  ns  the  prolongation  of  the  period  was  a  private 
arrangement'  of  debtor  and  creditor  alone,  and  was  in 
excess  of  the  period  originally  guaranteed.") 

HoKUBOiuDO.  In  Echii  kuni,  Nei  kori,  the  duty  of  the 
witness  is  to  testify  to  the  trnu suction,  while  the  surety,  in 
case  the  principal  dies  or  abaeouds,  has  the  duty  of  under- 
taking the  performsnce  of  the  agreement  and  making  good 
the  default. 

lu  Echigo  Aunt,  Kambara  km-i,   the  duties  of  an  agent, 


1.  ilgodainin.    2.  Kiijd.     8.  Kimoirl.     4.  Tmflio.     6.  SHSnln. 
6.  Himai.    7.  Hikinkera.    %.  Kinia-t»ithakH.  9.  fihidan.     10.  Vkt- 
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surety,  or  witness  end  with  the  term  of  the  original  agree- 
ment. If  sneh  a  one  dies  before  its  expiration,  his  obligation 
extends  to  his  successor. 

In  Sado  kuni,  Sawada  kori^  the  term  used  is  '^  rela- 
tion-surety,"^ and,  although  there  is  usually  a  provision  ^  in 
the  instrument  that  the  surety  shall  make  good  a  default,  in 
£stct  no  cue  ever  fulfills  this  obligation,  the  proverb  running 
"  the  surety  does  not  give  money."  ^ 

Sanindo.  In  Tamba  ktmij  Kuwata  koiif  the  surety  is 
bound  to  make  good  a  default. 

In  Tango  kuni,  Kasa  kori,  the  term  **  surety  '*  alone, 
and  not  "witness,"  is  used.  But  the  so-called  surety 
merely  is  present  at  ^  the  transaction  and  does  not  make 
good  a  default.  In  Yosa  koti,  there  is  no  term  <'  witness  "; 
but,  although  the  instruments  declare  the  surety  to  be 
responsible,  no  one  ever  fulfills  the  obligation. 

In  Inaba  kunif  Omi  kori,  the  witness  testifies  ^  to  the 
transaction,  and  the  surety  is  bound  to  make  good  a 
default  ^  of  the  principal. 

In  Idzumo  /nmt,  Shimane  kon,  the  surety  in  a  loan  of 
money  or  rice  ^  or  any  other  contract  is  bound,  in  case  the 
principal  defaults,  to  undertake  performance  and  to  repay  ^ 
principal  ^  and  interest.® 

Santodo.  In  Harima  kuni,  Sayo  kori,  a  witness 
merely  testifies  to  the  contract.  A  surety  is  liable  for  the 
principaPs  default,  whether  or  not  it  is  specially  so  agreed 
in  the  instruments. 

Nakkaido.  In  Sanuki  kuni,  Kngawa  ken,  the  rule  is 
as  in  the  previous  paragraph. 

Saikaido.  In  Buzen  kuni,  Kiku  koii,  the  term 
'*  surety  "  is  used,  but  no  instance  exists  of  a  surety's  making 
good  a  default,  the  proverb  ruuning  **  a  surety  does  not 
repay  money,  "^^ 

1.  8hinrui-uke.  3.  MeilniH,  8.  Ukewin  zeni  danuu,  4.  Sh&ien, 
5.  Shameu  6.  Furachi,  7.  Kinkoka  taishaku,  8.  Shokyaku, 
9.  OtDon-ri.    10.  Ukenin  kane  wo  Uugunawadzu. 
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In  Hyuga  hunt,  Miyuaki  and  Eoya  tort,  the  tenn 
"  witnesB  "  ii  not  used.  The  iorety  is  by  caetom  liable  to 
pay  in  case  of  default,  but  no  one  ever  does  so. 

Iq  Oaomi  kmti,  86  kori,  the  witness  testifies  to  the 
transaction  and  the  surety  makes  good  a  defonlt. 

In  Sstsuma  kuni,  Eagoshima  koii,  the  witness  and  the 
surety  iuTariably  fulfill  the  duties  of  suretyship,^  even 
though  they  have  not  sealed  the  Instrtunent. 

1.  SMhB. 


(  18  ) 


CHAPTER  m. 


SALEJ 


There  is  in  villages  a  prohibition  against  the  perpetual- 
sale  >  of  enltivated-land,8  so  that  the  practice  is  for  the 
transaction  to  take  the  form  of  a  pledge  irredeemable  after 
10  years  ^  or  of  a  pedigree-transfer,^  the  seller  receiving  the 
price  and  transferring^  the  property-right.7  The  instmment 
is  connter-sealed  by  the  seller*s  relatives  and  company,  and 
the  local  officials  affix  an  official  seal  and  change  the  names 

1.  Baibai,  In  this  chapter  the  terms  den^pata  (rice  field  and  ap- 
land)  and  kdcki  (onltivated  land)  are  need  as  eqniTalents.  As  they  are 
praotically  bo  in  most  cases  {den  or  ta  applying  to  wet-land,  and  hata 
to  all  kinds  of  cultivation  carried  on  in  dry  or  np-Uuid,  and  the  two 
together  comprehending  all  the  cultivated  land  of  a  village),  the  term 
**  ooltiyated  land  *'  will  here  be  used  thronghont,  to  represent  the 
above  terms,  unless  for  some  reason  the  literal  rendering  is  prefer- 
able. It  is  also  to  be  noted  that  the  customs  recorded  of  villages  are 
usually  oonoemed  with  cultivated  land,  while  those  recorded  of 
towns  ocmceni  houses  or  residence-land.  This  is  because  in  the 
towns  the  inhabitants  were  practically  all  merchants,  in  villages 
practically  all  fanners.  Transfers  of  house-land  in  villages  appear, 
but  not  frequently.  On  the  whole,  what  is  said  of  cultivated  land 
may  usually  be  understood  as  a  rural  custom ;  what  is  said  of  house* 
land,  as  a  burgenaio  custom. 

2.  TeitaUbaibui  (that  is,  transfer  in  fee  simple).  8.  Kochi, 
4.  Junei^ki  ikiehi-ehi  nagare.  6.  YuU?u)  (origin,  root,  stock ;  hence 
pedigree,  family-ancestry) •yturoW-wata«A{  (transfer).  6.  Utnuu. 
7.  Shoifiken, 
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in  the  Imid-regisier.  In  sales  of  town-lands  the  parties, 
after  a  consultation,^  draw  up  the  instrument,  have  it  counter- 
sealed  hy  the  seller's  relatives  and  company,  and  report  the 
transaction  at  the  ward  office ;  the  price  is  then  given  and 
received  at  the  office,  an  official  seal  affixed  to  the  instrument, 
and  the  names  changed  in  the  land-register.  Special  vari- 
ations are  as  follows. 

EiNAi.  In  Yamashiro  kuni,  Otagi  and  Eadono  kori, 
in  sales  of  town-land,  the  parties  agree  upon  their  sureties, 
draw  up  the  instrument,  obtain  the  counter-seal  of  the  ward- 
representative,'  repair  to  the  ward  office,  procure  the  official 
seal  of  inspectiou,^  and  transfer  the  property  right.  A  fee 
of  one-tweutieth  of  the  price  is  paid  [by  the  buyer] ,  and  is 
applied  to  the  ward  expenses. 

In  Yamato  kuni,  Soyegami  kori,  in  sales  of  residence 
land  in  towns,  the  parties,  after  settling  the  price,^  report 
their  intention  to  the  officials  of  their  respective  wards. 
Then  the  elder  of  the  buyer's  ward  communicates  with  the 
elder  of  the  seller's  ward,  stating  that  an  agreement^  has 
been  entered  into  between  A  and  B  in  regard  to  the  purchase 
and  sale  of  certain  residence-land,  and  asking  ihat  infor- 
mation be  returned  as  to  whether  any  opposition  ^  to  the 
transaction  exists  among  the  residents  of  the  seller's 
ward.  The  elder  of  the  latter  ward  then  summons  all 
the  householders,^  that  is,  heads  of  families,^  states  to 
them  the  contemplated  transfer,  and  asks  if  there  is  any 
opposition.  If  none  is  offered,  an  answer  to  that  effect 
is  returned.  By  correspondence  between  the  elders  of  the 
buyer's  and  the  seller's  wards  the  date  of  the  transcription  * 
is  fixed,  and  on  that  day  it  is  effected  and  the  parties  report 


1.  KifOffi.  2.  Mackidai.  3.  Ken-in.  4.  Nedati,  6.  Shidan* 
6.  Sathi-Uukaye,  7.  lye-mochi,  8.  Kothu.  9.  Ch6  (book, 
record)-iktrt  (out,  erase).  It  is  possible  that  kiri  has  here  the 
sense  of  "divide,"  "apportion,"  pointing  to  the  idea  that  the 
land  was  once  apportioned  among  the  inhabitants.  Bee  Kaga 
kuni,  Ishikawa  kori,  infra. 
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the  transaction  to  the  feudal  official.^  When  no  desoriptive 
tiUe-deeds^  exist  of  the  plot  to  be  sold,  the  parties  report 
the  liEhct  to  the  chief  eider  >  and  the  ward-representative ;  ail 
parties  then  go  to  the  plot  in  question,  and  in  the  presence  ^ 
of  the  neighbors  on  each  side'^  or  of  the  people  of  the  nearest 
ward  not  separated  by  water,^  the  officiab  and  the  proprietor^ 
rope  off^  the  plot,  and  ascertain  its  dimensions  in  kett,^  as 
well  as  its  boundary-hues  ^®  and  its  **  water-escape  "  ^  (a  term 
signifying  *'  drain  **).^  Finally,  if  the  area  thus  ascertained 
does  not  differ  from  that  stated  in  the  instrument,  both 
parties  counter-seal  the  iustrument,  and  writing  with  it  a 
certificate  of  guaranty,^  send  it  to  the  chief  elder  at  the  time 
appointed  for  the  transcription  of  names.  The  elder, 
accepting  the  certificate  (which  guarantees  that  no  objections 
exist),  indorses  ^^  and  seals  ^®  the  petition ^^  asking  the  pre- 
paration of  a  new  title-deed,  as  well  as  the  title-deed 
itself,  and  forwards  the  documents  to  the  magistrate's 
office. ^^  The  clerks^  on  the  same  day  order  the 
new  title-deed  to  be  sealed,  and  it  is  then  handed^ 
to  the  elder.  The  latter  carries  it  back  immediately,  has 
the  buyer  deliyer^  to  him  the  price  at  the  ward-assembly 
office,^  hands  the  price  to  the  seller,  and,  after  both 
parties  express  a  final  assent,  gives  the  title-deed  to  the 
buyer. 


1.  This  term  is  used  for  the  indefinite  ezpressions  {kwant  oto.) 
of  the  original,  indicating  the  official  directly  representing  the 
feudal  lord.  3.  Ken-mon.  8.  So-tothiyoiri,  4.  Taehiai.  6.  Myo- 
tonari  (one  tuaSlj  on  either  side).  6.  JiehidMuki  tonari  maehi» 
7.  Shoyu-nuihi.  8.  Nawa-biki.  The  measuring  was  done  with  a 
rope-line.  9.  A  linear  measure  of  about  6  feet.  10.  Saiai-me, 
11  Misn-hiki (water-draw-off).  12.  Ahuui-oehi  (filthy-watereeeape). 
18.  Vkeai^i8»aUu  (a  certificate  that  the  result  of  the  survey 
is  not  objected  to  by  either).  14.  Uragaki,  16.  Cho-in,  16.  Oioan- 
$ho.  17.  Bugymho,  18.  Yoriki,  19. 8age-wata»hi  (lit.,  handed 
down,  a  mode  of  speech  appropriate  to  the  dignity  of  the 
feudal  officials).    90.  Soihi-datu  (hand  up).    21.  Ktoai'iko. 
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In  Eawaehi  kuni,  Eawachi  kori,  when  a  house  is  sold 
in  a  village  of  the  Shognnate  dominions  (hat  not  of  a 
daimiate),  the  sale  mnst  take  place  through  the  medium  of  a 
dealer  in  furniture.^  Even  on  the  instrument  of  transfer 
appear  the  name  and  seal  of  the  dealer.  Where  the  price 
is  100  ryd  or  less,  the  dealer  customarily  receives  5  ryd. 
In  Wakaye  kori,  sales  of  cultivated  land  along  a  river  or 
near  a  spring  are  held  usually  hy  auction.'  The  people  of 
the  region  call  this  '*  peddling/' ^  and  the  seller  delivers 
what  they  call  a  *'  record  of  <^o,"^  stating  the  name^  of  the 
plot,  the  assessed  production,^  the  amount  of  taz,^  the 
quality  of  the  soil,  and  the  rent.^  This  seto  record  (^  ^ 
#),  which  we  have  written  in  the  syllabic  writing,  ought 
perhaps  to  be  written  with  the  characters  ^Ug  and  ^  to.^o 

In  Idzumi  kuni,  Otori  kori,  in  towns,  when  a  house  is  to 
be  sold,  and  a  person  living  in  another  block  ^  offers  a  fair 
price,  the  seller  must  first  give  notice  to  all  the  members 
of  his  own  block  ;  and  if  one  of  them  is  willing  to  buy  at 
the  price  offered,  the  sale  must  be  made  to  him. 

In  Settsu  kuni,  Nishinari  Aeon,  when  land  ^  or  houses  ^ 
are  sold,  notice  is  given  to  all  members  of  the  blook,^^  the 
date  of  the  sale  publicly  announced,  and  earnest-money^ 
bespoken,  usually  amounting  to  ^  of  the  price.  When  the 
bargain  is  struck,  notice  must  be  given  to  the  ward-officers, 
and  all  regulations  ^^  and  town-customs  17  must  be  conformed 
to.  A  time  for  delivery  is  fixed  upon  and  earnest-money 
given.    But  before  this  and  as  soon  as  a  buyer  is  found,  the 


1.  Doguya.  3.  Seri-uri,  S.  Furi-uri.  i.  Seto-gaki.  6.  Asamom 
This  was  a  name  given  to  a  plot  of  land  in  old  times  by  the  le- 
dlaimer.  See  SimmonB,  "Notes,  etc,"  p.  155.  6.  Taka.  7.  Ko§o. 
8.  Tokw-mai.  9.  One-tenth  of  a  tan,  or  .035  aora.  10.  One-tenth  of  a 
Icoku,  or  about  2  peeks.  The  document  would  thus  be  a  "reooxd  of 
area  and  prodnotion."    11.  Ckd,     12.  Ji$ho,    18.  Tate-ya.    14.  CkB, 

15.  Tetsuke  (hand-toacb)-ikifi  (money).    The  idea  is  probaUy  that 
of  the  preliminary  touch   at   the  beginning   of  an   undertaking. 

16.  Mo$hiawue-ki$oku.  17.  Maehi^ho. 
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fleller  mast  ask  whether  the  ward-members  have  any  olyjection 
to  the  buyer,  and  if  not,  the  transaction  proceeds.  If  before  it 
is  concluded  some  one  of  the  ward-members  appears  who 
offers  a  higher  price  than  the  first  person,  he  obtains  the 
property.  Where  sales  are  made  by  wholesale  ^  or  commis- 
sion^ houses,  the  price  paid  is  the  ruling  price  at  time  of 
deUvery,  whether  or  not  an  interval  occurs  between  the  date 
of  the  bargain  and  the  date  of  the  delivery.  The  risk  of  the 
thing's  not  coming  to  hand  to  the  seller  is  on  the  buyer  ;  so 
that,  if  it  is  lost  by  shipwreck,  the  seller  is  not  responsible. 
But  if,  for  example,  a  thing  is  sold  by  a  merchant  in  Yedo 
to  a  merchant  in  Osaka,  and  it  is  lost  in  transit,  the  loss  is 
divided  according  to  the  distance  the  ship  has  gone.  If,  for 
example,  it  was  wrecked  off  Toba  Bay  in  Shima  province, 
the  Osaka  merchant  is  responsible ;  if  off  Bhimoda  in  Idzu 
province,  the  Yedo  merchant.^  Similar  rules  are  fixed  for 
other  voyages.  If,  for  example,  it  is  a  merchant  of  Kyushu 
or  Matsumaye  that  ships  the  goods  to  Osaka  and  they  are 
lost,  the  shipper  bears  the  loss,  not  the  Osaka  merchant ;  and 
it  results  from  this  that  the  Osaka  merchants  often  have 
credits  against  the  other  merchants  based  on  transactions 
of  this  soii.  Where  purchases  are  frequent  and  a  running 
account  exists,  an  accounting  is  made  every  60  dnys ;  and 
an  agreement  to  account  every  65  or  every  100  days, 
for  example,  would  be  void.  This  rule  applies  to  the  neces- 
saries ot  life.  Payment  may  be  refused  where  the  realty 
or  personalty  is  of  a  different  nature  from  that  contracted 
for  or  where  the  quantity  is  different.  In  such  a  case,  how- 
ever, the  earnest-money  is  always  forfeited  by  the  vendee. 

1.  Toiya,  2.  Nakagai.  8.  The  difference  between  the  two 
cases  IB  apparently  this.  In  the  former,  A  orders  of  B  m  the  same 
town  some  merchandise  not  in  stock ;  B  has  some  on  the  way,  bat 
it  is  lost  before  coming  to  band ;  B  is  exonerated  and,  probably, 
A  must  pay.  In  the  latter,  B  in  one  town  sells  to  A  in  another, 
engaging  to  deliver ;  if  on  the  way  the  goods  are  lost,  the  loss  falls 
according  to  the  mle  given. 
9 
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In  Ytibe  kori,  in  villageB,  the  Bale  of  oallivated  and  ot 
residence  land  is  not  permitted,  and  a  transfer  ^  of  sach 
propertif  is  made  under  the  name  of  a  grant,'  the  receipt  of 
a  sum  of  money  in  token  of  gratitude  *  being  noted  by  the 
seller  on  the  instmment.  £at  as  this  enm  correspondE  to 
the  full  value  of  the  land,  the  transaction  is  really  a  sale.* 
In  towns  the  transfer  of  honses'  and  lands^  is  aceomplished 
by  menns  of  ttn  ordinary  sale. 

ToKAiDo.  In  Ise  kuni,  Ano  kori,  the  law  permits  the 
sale  of  hoiiBe-lnnd  but  not  of  onltivated  laud  or  foreet-land.^ 
A  sale  is  made  under  the  name  of  a  "  sale  with  retnm  of 
pnrcbnse -price  after  ten  years,"  ^  and  the  name  of  the 
proprietor  B  is  changed  in  the  land-register  ;U  so  that  the 
seller  cnnnot  for  ten  years  buy  back  u  the  property,  but  at 
the  end  of  that  time  he  may,  npou  paying  the  originul  price 
received,— no  matter  bow  many  years  paas  by  before  ha 
does  80.  The  term  ^  of  years  in  sales  of  furest  land  differs 
from  thiit  in  case  of  cnllivnted  land,  the  usual  term  being  SO 
or  60  years,  because  in  the  latter  case  there  is  a  yearly 
proGt,i3  while  the  cutting  of  furest-timber  >*  is  prohibited 
until  after  a  certain  period  of  growth.  The  sale  of  houses 
or  lands  iu  towns  is  without  restrictions.  In  Watarnye 
I;ori,  in  sales  of  cultivated  or  forest  land,  the  only  pro- 
ceeding is  to  report '^  the  transaction  to  the  village  or 
Tvard  office;  for  sales  of  houses  no  report  is  necessary. 
The  form  of  the  instrument  of  sale  is  determined  by  the 
nrrangemeut  of  the  parties  and  the  officials  do  not  concern 
themselves  about  it. 


1.  Ulmiii.  3.  Yiiiuri  (girej-ipatiuhf  (transfer).  Yuiari  involves 
the  idea  of  translei  or  relinqnUhment  lor  reasons  other  thui  mere 
pecuaisi;  g&io,  e.  g.  familj  affection,  or  retiremeut  from  buBiDeei, 
3.  Jlti-tiii.  4.  Uri-walaihi.  5.  Kaoliii.  6.  Jiiho,  7.  jSan  (mountain) - 
rill  (tor«Bl). — as  distiiigQisbed  from  the  bamboo  gToves.  B.Jilcta. 
iita  molO'kin  katiJii  nrimataihi.  9.  ilocki-muhi.  10.  Na-yo»ti-etu>' 
11.  Kai-modoihi.  13.  Ntnlii.  13.  Saka-toku.  11.  Jtnttofcu. 
15.  Toilokeni. 
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In  Bhiina  kuni,  Toehi  kori,  every  piece  of  rioe-field, 
apland,  and  forest-laud  has  its  title-deed,^  which  they  call 
"deed-of-hand/*^  and  if  one  is  lost  by  flood,  fire,  or 
theft,  the  owner  reports  to  the  local  officials,  and  procures 
a  copy  of  the  entry  in  the  land-register,^  and  this  becomes 
his  title-deed,  which  it  is  the  invariable  onstbm  to  hnnd  over 
at  the  time  of  a  sale.  As  to  [these]  lands,  ^  the  law 
nominally  forbids  a  perpetual  sale,  but  if  in  an  instrument 
entitled  "sale  of  land"  there  is  no  express  stipulation ^  for 
buying  back,  the  transaction  becomes  in  fact  a  perpetual  sale, 
and  upon  the  onil^  request  of  buyer  and  seller  the  headman 
changes  the  name  of  the  proprietor  in  the  land-register ' 
and  the  transfer  is  complete.  The  relations  and  company 
customarily  sign  the  instrument  of  sale.  In  sales  of 
residence-land  "^  the  proceedings  are  as  above,  except  that 
there  are  no  title-deeds.  It  is  an  old  custom,  when  the  head* 
man^  makes  the  annual  inspection  of  tax-accounts  *  in 
the  10th  month,  to  send  a  servant  around  through  the 
whole  ward  or  village,  crying,  "Are  there  any  changes ^^ 
of  proprietors  of  rice- field  or  upland  ?    If  so,  report  them." 

In  Owari  kuni,  Aichi  koH,  in  transfers  of  cultivated  or 
residence  land  in  villages,  the  only  formal  requirement 
is  the  official  seal  of  the  headman,  and  no  report 
to  the  feudal  official  is  necessary.  But  in  the  case  of 
newly  reclaimed  land  ^  the  inspection-seal  ^  of  the  feudal 
official  is  required.  lu  the  transfer  of  houses  or  lands 
in  towns,  it  is  the  custom  for  the  officers  of  the  place 
to  affix  an  official  seal  and  for  the  parties  to  report  to  the 

1.  Kd'ihdnwn,  2.  Tegata,  8.  Mizu-eho.  4.  Jishd.  6.  Meibun, 
6.  Kt^o.  7.  lye  (ho\xse)-yaahiki  (lot)-cAi  (land).  8.  Shoya. 
9.  Kd$d.  10.  De-iri  (going  out  and  coming  in).  There  are  some 
difficnlties  in  the  foregoing  passage,  bnt  the  above  seems  the  most 
probable  rendering.  It  is  to  be  supposed  that  the  transfer  of  the 
land  first  named  required  both  delWery  of  title-deed  and  alteration 
of  the  register.  Furthermore,  no  prohibition  existed  as  to  sales  of 
residenee-land.    11.  Shinden.    12.  Ken-in, 


UnAal  offidal  uid  request  mi  alteration  id  the  honso-regis- 
ter.i  When  the  mBtrnment  of  sale  BtipoUtee  tbat  the  buyer 
shall  redeliver  the  property  if  within  a  oertun  namber  of  years 
the  seller  repays  the  original  price,  it  is  called  a  "retom-in- 
etmment."  >  In  such  a  case  the  seller  has  the  right  to  bny 
hack  ;  otherwise  the  eale  ia  in  no  event  voidable^  by  him. 

In  Mikawa  kutu,  Nnkata  kori,  in  sales  of  houses  or  lands 
in  towns,  the  seals  of  the  seller's  relations  and  company 
and  the  official  seal  of  the  headman  *  are  required  for  the  in- 
stroment  of  sale,  and  when  the  headman's  seal  has  been 
afiGsed,  the  name-entry'  in  the  roister*  are  changed.  In 
villages,  as  perpetual  Bales  of  caltivated  and  residence  land 
are  forbidden,  a  sale  is  effected  by  a  transfer  ncompanied  by 
a  stipoIatioD  to  return  on  demand  at  any  time  within  a  fixed 
period  of  years;  this  is  called  "sale  with  retnra  if  I  have 
money  witliin  tiie  term."'  The  seals  of  the  seller's  relations 
and  company  are  required,  as  well  as  the  official  seat  of  the 
headmao,  and  the  name  of  the  proprietor  is  changed  in  the 
laud- register.  There  is  no  regular  period  of  years  in  use, 
this  being  a  matter  of  mutual  arrangement.  If  at  the  expira- 
tion of  the  period  the  seller  is  unable  to  buy  back,  the  in- 
strument is  properly  altered  and  an  agreement  for  indefinite 
renewsl^  is  made.  When  no  limit  of  time  for  buying  back 
is  fixed,  and  the  repurchase  is  stipulated  for  whenever  the 
seller  obtains  enough  money,  the  seller  does  not  lose  his 
right  even  thougfa  many  tens  of  years  elapse  before  he  claims 
it.  But  the  lapse  of  time  is  not  entirely  without  limits,  as 
by  custom  the  land  becomes  forfeited*  in  61  years.  There 
is  also  a  kind  of  sale  called  "  sale  of  patrimony,"  '"  usually 
made  by  a  seller  who  wishes  to  procure  a  further  advance 
within  the  period  of  redemption  mentioned  above.  It  is 
in  reahty  a  perpetual  sale,  the  seller  transfering  an  inheritance 


1.  Ii/e-natai-eho,  2.  ilodori-ikomoa.  B.  Hai-ki  turn.  i.  SbHya. 
6.  Na-yoiti.  6.  ChSbo.  7.  Kane-ari  ntnki  urtua.  8.  Tothi-Uaga, 
9.  Ry<t  (adrilt,  gonej-cAi  (land).  10.  Hei  (name,  t»ioiXj)-*«ki  (residue). 
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received  from  many  generations.^  This  transaoiion  eannot 
be  made  public,  so  that  the  docament  bears  the  seal  ^  of  the 
[seller's]  relations  and  company  only  and  no  official  seal  of 
the  headman ;  still  the  headman  is  nsnally  privy  to  it. 

In  Snrnga  kunif  Abe  and  XJdo  kori,  if  the  buyer  repn- 
diates  >  a  contract  of  sale,  he  loses  the  earnest  money ;  this 
they  call  <'  losing  the  earnest."  If  the  seller  repudiates,  he 
must  pay  back  douUe  the  amount  of  the  earnest  money ;  this 
they  call  '<  returning  double  the  earnest.*'^  When  a'*  secret- 
ticket  sale  "  '^  is  to  occur,  and  after  a  number  of  persons 
have  assembled  the  seller  refuses  to  transfer  because  the 
bids,^  are  lower  than  he  expected,  it  is  customary  for  him  te 
give  a  compensatory  fee  ^  of  varying  size ;  [or  to  avoid  this] 
he  may  put  beforehand  in  the  receptacle  for  bids  a  card 
called  "limit  card,"^  containing  his  own  appraisal  of  the 
property.  In  Shida  and  Mashidzu  karif  the  buyer  pays  down 
a  sum  of  money  as  evidence  of  the  contract  of  sale ;  this 
sum  is  called  **  clinch-money."  ^  If  the  buyer  repudiates,  he 
loses  this  ;  if  the  seller,  he  pays  back  double  its  amount. 

In  Kai  kum^  Yamanashi  kon^  when  cultivated,  moun- 
tain or  residence  land,  is  sold,  the  buyer,  seller,  and 
surety  meet  and  agree,  making  out  a  document  of  sale 
bearing  their  seals.  This  they  hand  to  the  village  officers, 
who  inspect  the  property  and  compare  the  entry  in  the  land- 
register  ;^  if  they  find  that  the  vendor  has  title  to  that  which 
he  attempts  to  convey,  the  headman^  officially   indorses 


1.  BuUei  denrai.  2.  Ka-in,  8.  Haiki,  4.  Tetiuke-hai  kayeiki. 
5.  Nyu-tattu-barai,  an  auction  with  sealed  bids.  6.  Baku  (drop)- 
fflttu  (ticket).  7.  Nittc-kin  (lit.,  laborer's  wages).  8.  Tome-flida. 
9.  StuM-kin.  Soihi  is  used  idiomatically  in  nnmberless  phrases ;  the 
zoot-meaning  is  **  pierce  "  -or  "thrust,"  but  the  idsas  of  oatohing  a 
bird,  joining  the  parts  of  a  box,  bolting  a  door  and  others  are  also 
expressed  by  the  aid  of  this  word,  and  in  the  present  connection  the 
word  "clinch"  seems  nearly  to  correspond  to  it.  Bnt  heeiitfra^ 
Bhinano  kuni,  where  MOMhi-kwaye-kin  is  used,  of  which  this  maybe  an 
abbreviation.    10.  Taka-chd.    11.  Namuhi. 
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the  docament  and  hands  it  to  the  vendee.  Delivery 
of  goods  sold  is  made  to  the  bayer  at  Lis  house.  If  on  the 
"wskj  they  are  lost  or  destroyed,  the  price  cannot  be  claimed, 
because  the  loss  is  the  fault  of  the  seller.  If  the  goods  are 
lost  or  destroyed  after  delivery,  the  buyer  can  in  no  case 
cause  the  seller  to  restore  the  price.  If  the  buyer  refuses 
to  accept,  he  forfeits  the  earnest-money ;  if  the  seller  fails 
to  deliver,  he  must  restore  double  the  earnest-money.  But 
a  compromise  ^  is  often  made.  In  Yatsushiro  koHf  when 
personalty  is  sold,  the  seller  must  deliver  it  at  the  time 
agreed  on ;  and  if  for  some  reason  he  fails  to  do  so,  he  must 
restore  to  the  buyer  double  the  earnest-money.  Where  a 
[casual]  sale  is  to  be  made,  and  the  article  is  one  whose 
price  is  fluctuating,  or  one  which  it  is  impossible  to  sub- 
divide, a  secret-ticket  auction  is  resorted  to,  and  thus  the 
thing  is  sold  for  its  real  value.  In  Koma  kon,  when  an 
article  is  sold  and  paid  for  and  is  lost  before  delivery,  the 
seller  must  pay  the  buyer  an  amouut  called  *<  negligeuce- 
money."  This  is  invariably  the  case,  even  when  the  thing 
is  destroyed  by  calamity  of  Heaven.^ 

In  Idzu  hiini,  Takata  kori,  in  case  of  an  auction  by  secret 
ticket,  the  seller  previously  puts  in  the  receptacle  for  bids 
a  *'  lowest-bid  *' '  ticket ;  ^  and  if  no  such  card  is  employed, 
the  highest  bid  must  be  accepted,  no  matter  how  low. 

In  Sagami  ktinif  Ashigaru  korif  in  sales  of  land,  the 
indorsement  of  the  village  officers  is  necessary,  as  well  as 
the  seals  of  the  [seller's]  company.  There  are  two  kinds  of 
transactions,  a  perpetual  sale  and  a  '' happen -to-have"^ 
sale.  In  the  former  the  owner  entirely  parts  with^  his  right 
of  property,  and  the  name  is  immediately  changed  in  the  land- 
register.^  In  the  latter,  the  intention  is  for  the  seller  to  buy 
back  the  property  whenever  he  happens  to  obtain  enough 


1.  Jidan,  2.  Ten-tai.  8.  Shiki  (spread,  hence,  place  below  or 
at  the  bottom) -yvda  (ticket).  A.Ariai-uri,  6.  Hanasu.  6. //a- 
yosei-cho. 
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inone}^ ;  and  he  may  do  so  at  any  time,  there  being  nanally 
no  fixed  period;'  but  the  name  in  the  land -register  is 
changed.  When  the  estate^  of  a  familyiH  sal^ected  tobank- 
rnpUy,  or  forest-tuaber  which  is  the  common  property  of  a 
village  is  to  be  sold,  the  sale  is  held  by  auction,  ^  since  the 
sellers  wieh  to  see  the  Belling-price  enhanced,  if  only  a  little. 
In  case  of  a  bankruptcy  aoction,  it  is  cnatomary  for  the 
creditors  to  be  present. 

In  Unsaehi  kuni,  Baitama  koii,  aa  perpetual  sales  of 
cnllivated  land  are  prohibited,  it  is  cnstomary  to  transfer  the 
right  of  property  in  them  by  pedigree-grant;*  and  at  the 
end  is  appended  a  daase  acknowledging  the  receipt  of  the 
price,"  which  is  termed  "compliment-money."*'  In  Bales  of 
town'land,  both  parties  file  instruments  bearing  the  counter- 
seals  of  their  companies,  and  when  the  local  official  has 
affixed  his  seal,  the  right  of  property  is  transferred.  In 
Inuna  koi-i,  the  perpetoal  sale  of  cultivated  land  being 
forbidden,  the  right  of  property  is  transferred  by  means 
of  a  mortgnge  with  fbrfeitnre  after  fixed  term.'  In  sales 
of  town-land,  petitions  are  first  filed  by  both  parties, 
the  purchase-money  is  then  handed  over  at  the  local  office, 
the  boundaries^  are  examined  in  the  presence  of  feudal  offl- 
ci&ls,  the  ward-elder  puts  his  official  seal  on  the  instrument, 
and  the  trnnsfer  is  complete.  The  buyer  customarily  pays  a 
Bom  equal  to  about  6  per  cent,  of  the  price'  as  "hesdmau's 
f east- money." '" 

In  Awa  kuni,  Awa  and  Higuri  kori,  sales  of  land  being 
prohibited,  the  seller,  iu  such  transactiona,  receives  a  grati- 
tnde-fee^'  and  the  property  right  is  transferred  under  the 
name  of  a  grant.*'  The  instrument  is  counter-sealed  by  rela- 

1.  IfeHgen.  9.  Shiniai.  8.  Tekt  (eompetitioi])-lNit  <iale)  or 
lerturi.  The  Chinese  ebaiaoten  are  the  ume  lor  botb.  I.  Yuiiho- 
ffututi.  6.  Daildn.  8.  Ivtii-kin  (or  cdebration-inoney).  7.  NetUii 
(UcM-eM  nagart.  B.  Keilmi.  9.  Eai-daka.  ID.  Kaiaiihi  fuiwKai- 
ryo.     11.  Sti-l^n.     12.  YnMttH'iattuKi. 


/ 
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tioDS  and  eompBuy  and  offioially  sealed  by  the  looal  officudi. 
It  is  cnstomary  for  the  buyer  to  give  an  enterUinment  to  all 
eoDCemed,  and  to  borrow  for  the  purpose  a  room  in  the 
headman's  ^  bonae,  for  which  he  pays  no  fee. 

In  Sbimosa  kuni,  Imba  kori,  perpetaal  sales  of  cnltivated 
land  being  prohibited,  the  property -right  is  transtured  by 
a  "happen-to-have"  sale.  This  is  a  contract  with  ta  with- 
out limits  of  time,  by  which  the  property  is  sold  and  the 
buyer  stipulates  to  restore  it  whenever  the  seller  is  able  to 
pay  the  original  price,  the  name  being  meanwliile  changed 
in  the  land-register.^  In  sales  of  town-land,  the  relativeB 
eonntereeal  and  the  local  officials  seal  the  inslrnment,  the 
permission  of  the  feudal  official  having  been  obtained.  The 
buyer  pays  customarily  one-twentieth  of  the  price  to  be 
applied  towards  the  salary  ^  of  the  headman  ^  and  tho 
company -chief. 

In  Hitachi  kuni,  Ibaraki  kori,  sales  for  a  term  or 
years,*  as  well  as  perpetaal  sales,  are  absolutely  prohibited, 
unless  official  consent  is  obtained.  The  would-be  seller 
petitions  the  local  officials  to  allow  a  sale,  alleging  a  need  of 
money  to  pay  his  arrears  of  taxes.  The  officials  conduct 
the  tranfer,  at  first  allowing  a  grant  for  a  limited  term  only  ; 
and  at  its  expiration,  if  necessary,  they  allow  the  transfer  to 
be  made  perpetual.  Since  the  reforms  of  the  Tempo  period 
(1680-1844),  the  free  sale  of  one- fifth  of  one's  entire  pro- 
perty o  is  allowed,  but  a  transfer  by  any  person  owning  land 
assessed  for  less  than  8  koku  is  forbidden.  In  sales  of  town- 
land,  the  transaction  is  left  to  mutual  arrangement,  but  it  is 
customary  for  the  parties  and  witnesses  to  appear  at  the 
feudal  office  and  have  the  parties'  names  transcribed  in  the 
house -register.^ 


1.  Waiauhi.  3.  Miiaebo.  3.  Kyu-ryo.  4.  NenkiuH.  G.  ifocM- 
taka.  6.  Maguehi  (lit.,  the  frontage  ol  ■  hoQ3e).«h(i  (book) ; 
one  ol    tbe    town    taxes  wat  levied  ■oootding    to  the  frontage 
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TosANDo.  In  Omi  kum,  Shiga  kori,  perpettud  Bales  of 
enltiTated  land  are  prohibited.  The  tranMotion  of  a  grant  ^ 
is  employed,  when  property  is  to  be  traneferred,  the  local 
officials  sealing  the  document.  In  saloB  of  tovn-Und,  both 
parties  appear  at  the  local  office,  the  elder  aod  the  ward- 
representative  connter-Beal  their  petiti<m,*  the  chief  elder 
givea  permissioD,'  and  the  property  is  transferred.  The 
buyer  contribates*  towards  the  ward  expenses '  a  snm  eqnal 
to  from  one-tenth  to  one-twentieUi  of  the  purchase -money.  " 
This  Bom  is  called  "  transfer-fee."  ^  In  lungami  koii  also 
perpetaal  sales  of  cultivated  land  are  prohibited ;  they  are 
therefore  effected  by  means  of  a  grant  or  of  a  pledge  with 
forfeiture  clause.^  In  sales  of  town-lands,  both  parties  ap- 
pear at  the  local  office,  and  the  property-right  is  transferred, 
after  official  permission  has  been  obtained.  It  is  the  custom 
for  the  buyer  to  contribute  [to  the  ward-expenses]  a  sum 
equal  to  one-tenth  of  the  selling  price.*  This  sum  they  coll 
"teuth-fee." '''In  Sokata  Jlcan,  the  transfer  of  real  property 
[in  towns]  is  effected  when  the  official  seal  is  affixed  to  the 
document.  To  show  the  change  of  owners,  a  paper  slip  ia 
pasted  on  the  land -register."  The  buyer  contributes  a  sum 
eqnal  to  one-tenth  of  the  selling- price,  of  which  one-half  is 
applied  to  ward  expenses  ^  and  <ate-balf  belongs  to  the 
officials.  No  Buoh  fees  are  paid  in  sales  of  village  cultivated 
lands. 

In  Mino  kuni,  Atenmi,  Kagami,  and  Eatagata  kori, 
perpetual  sales  of  cultivated  land  are  nominally  nut  permit- 
ted, l>nt  they  are  effected  by  a  transfer  under  the  name  of 
"sale""  merely.  Sales  of  town-lands  are  effected  upon 
permission  of  the  feudal  official,  and  the  buyer  contribute  a 
sum  equal  to  oue-twentieth  of  the  purchase -money  towards 
the  ward-expenses. 

1.  FiuHn-watatM.  3.  Owanifto.  S.  Kfoka.  i.  Otanertl  (Ui, 
■fauovtezaeU;  'put  np'}.  C.  CAo-ikf.  6.  Kaidaka.  7.  Ohokiri-kin. 
S. BIOeMirt-ni^art.  B.  Balbai-daka.  10.  Bnieki-kin.  Bet  lutro- 
dnetioa.    II.  Xi*\i-eko.     13.  UH-tnbuki. 
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In  Shinano  kuni^  ^akn  kari,  all  land,  except  residence- 
land  [in  towns  J ,  was  before  the  period  Ewansei  (1789-1801) 
sold  by  perpetual  sale.  But  since  that  time  ^  this  has  been 
forbidden,  and  sales  may  be  made  only  by  making  and 
foreclosing  a  *'  mortgage.  In  sales  of  personalty,  earnest 
money  (called  additional  money  "  ^ )  is  paid  down,  a  date  of 
delivery  is  fixed,  and  a  bill  of  sale  given  to  the  buyer. 
The  seller,  when  the  date  arrives,  may  claim  a  delay  of  a 
few  days.  If  the  price  agreed  npon  is  a  fair  one  compared 
with  current  rates,  but  the  current  price  rises  considerably 
before  delivery,  the  seller  must  nevertheless  deliver  at  the 
agreed  price.  If  the  buyer  has  received  the  article,  and  it  is 
destroyed  before  the  price  is  paid,  he  must  nevertheless  pay. 
If  the  article  is  bought  in  the  morning  at  an  agreed  price,  and 
the  current  prices  decline  considerably  before  evening,  he 
must  still  accept  and  pay,  losing  the  difference  between  the 
morning  and  evening  prices.  When  the  buyer  of  realty  or 
personalty  fails  to  take  the  property,  he  loses  the  bargain- 
money  ;  when  the  seller  fails  to  perform,  he  forfeits  double 
the  amount.  Where  the  seller  wishes  to  have  the  privilege 
of  buying  backs  after  several  years,  the  document  of  sale 
contains  a  stipulation  to  that  effect.  In  Siikni  koii,  cultivated 
land  cannot  be  sold  unless  a  petition  is  first  made  to  the 
headman^  of  the  village  and  his  official  indorsement  is 
obtained.  But  residence-land  may  be  sold  merely  after 
consultation  with  [the  seller's]  relatives  and  company.  In 
case  of  residence-land,  the  seller  pays  one-tenth  or  one- 
twentieth  of  the  price  to  the  ward-assembly-office.  This 
forms  a  '*  collected-fund "  ^  which  is  used  to  relieve  the 
distress  of  any  ward-member  and  his  family  who  may  fall 


1.  A  law  of  the  Shoguuate  had  already  forbidden  saoh  perpetnaj 
sales  iu  1787  (II  Oembnn) ;  but  probably  it  had  no  force  in  this 
region.  2.  Sathi-kwaye-kin,  Apparently  this  was  over  and  above 
the  agreed  pfloe,  and  thus  differed  from  the  ordinary  bargain- 
mooey.    8.  Xai-ModotAi.    4.  NanuBki,    5.  Tiumi-tate'kin, 
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into  distressed  circiunstAnoeSr  In  Mizntiohi  koriy  where 
there  is  to  he  a  sale  of  something  which  helongs  to  several 
persons  in  common,  secret-ticket  auction  is  employed. 

In  Kodzoke  ktini^  Gnmma  kotiy  in  sales  of  cultivated 
land,  the  document  is  sealed  by  the  [seller's]  relatives  and  by 
the  headman,^  and  the  names  in  the  land-register^  are 
changed,  the  fendal  official  not  being  concerned  at  all.  There 
ia  a  prohibition  against  sales  of  town-land,  and  it  is  the 
custom  to  make  transfers  (the  permission  of  the  feudal  offi- 
cial being  first  obtained)  under  the  name  of  "good-wil* 
grant."^ 

In  Shimotsuke  kumy  Kawachi  kori-f  public  sales  ^  of 
cultivated  land  are  not  permitted,  and  transfers  are  effected 
under  the  name  of  <*  pledges  forfeitable  after  a  term  ".'  Bome- 
tunes  a  contract  is  made  by  the  buyer  that  the  seller  may 
take  back^  the  land  upon  payment  of  the  origimd  price 
whenever  he  obtains  enough  money,  no  matter  after  how 
many  years.  In  sales  of  town-lauds,  the  ward-officers  affix 
an  indorsing  seal  to  the  document.  The  custom  is  that  the 
buyer  shall  contribute  to  the  local  office  a  sum  equal  to 
one-tenth  of  the  selling- price,  as  a  tee ;  ^  so  that  usually 
the  document  recites  a  smaller  sum  than  the  real 
price  paid. 

In  Iwaki  kufn,  Shirakawa  /roi-t,  the  perpetual  sale  of 
cultivated  land  is  not  allowed;  and,  although  the  law  has  been 
evaded  by  means  of  the  forfeitable-pledge,  until  recent  times 
the  relation  of  the  seller  usually  contrived,  by  redeeming 
before  forfeiture,  or  otherwise,  to  preserve  the  land  in  the 
ftmily.  In  the  case  of  town-lands,  there  is  a  title-deed^  for 
each  piece  of  land,  and  the  seller,  at  the  time  of  a  sale, 
merely  adds  the  necessary  words   and  delivers  it  to  the 


l.NanuihL  2.  Naifotei-eho.  S.YoMmi'yuMuri.  ^Kdun* 
5.  NenH  iMeJU-nagare.  6.  Tori'modoiu,  7.  TeaQrjfo  (trouble- 
moaey).    8.  Uriwata$ki-^homim  (lit,  sale-deed). 


28  mrrx-n  hkw  n  ou>  japm  : 

buyer.  [The  buyer]  contribateB  sn  amonnt  eqnal  to  oda- 
tenth  of  the  aeUing'prioe'  by  my  of  fee.* 

In  IwashJro  kwii,  Bhinobn  kori,  perpetual  sales  of  rioe- 
field  and  npUnd  are  forbidden.  The  owner  who  wishes  to 
sell  tranaferB  the  land  by  "pledge  with  10  years'  forfiaitnre," 
and  after  2  years  tranafera  hia  entire  right  in  the  land.  In 
aales  of  town-lands,  a  rule  obtains  which  permits  the  buying 
back  within  2  years  on  paytaent  of  double  the  selling- 
priee ;  ^  when  that  time  has  expired  without  paymeut,  the 
entire  right  is  transferred.  The  feudal  oflloial  must  be 
informed  in  case  of  town-land  sales.  In  Aidzu  lairi,  in 
sales  of  town-lands  (which  are  called  "perpetual  Bales"),  a 
single  document  is  filed,  bearing  the  coonter-eealB  of  both 
parties  and  their  companies.  The  officials  then  change  the 
names  in  the  bouse- register  *  and  transfer  the  right  of 
property.  In  the  case  of  cultivated  land,  the  law  nominally 
forbids  either  sale  or  gift ;  but  sales  are  effected  by  means 
of  perpetual  pledge ; "  there  is  no  such  term  as  "  forfeiture 
pledge."  The  object  of  the  prohibition  is  to  prevent  the 
accomolation  of  large  properties  in  single  hands. 

In  Bikuzen  kuni,  Miyagi  kori,  when  a  bouse  or  resi- 
dence-land is  to  be  Bold,  the  instrnment  of  sale  is  sealed  by 
the  seller,  his  company,  two  of  his  relations,  and  the  head- 
man,* and  the  instrnment  ia  given  to  the  buyer.  Cultivated 
land  cannot  be  sold  independently  of  the  residence-land  to 
which  ii  is  attached.  Horses  may  not  be  sold  withont  a 
tag,^  a  mark  of  ownership  which  the  sellw  must  have 
received  from  the  town-magistrate.  When  personalty  is  to  be 
sold,  there  are  two  methods  in  r^^d  to  its  delivery,  depend- 
ii^  on  the  nature  of  the  article,  one  called    "sale    with 


1.  UH-dalM-kinffalia.  i.TetSryo.  9.  Baikin  kaimoiMld. 
i.  lye-cho.  6.  Y4iiiU-*hieki-eht.  6.  Namuhi.  7.  Hon  (Ma1)-ii»M 
(impmi) ;  thia  was  done  upon  a  wooden  tag,  and  one  tag  went  with 
each  boTM.    Tha  kan-*U  (papal  wu  ■  nmilu  paateboard  tag. 
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Jelivery",^  the  other  "sale  without  delivery",*  3y  the 
ibrmer,  if  tlie  article  is  destroyed  before  it  reaches  ttie 
Bsller'B  handB,  the  buyer  is  respouBible ;  and  if  the  time  of 
delivery  and  payment  is  agreed  on  and  the  bnyer  fails  to 
aeeept  and  pay  as  agreed,  he  loses  the  earaest- money. 
So  if  A  contracts  to  sell  to  B  200  bales  of  rice  and  the  day 
of  delivery  and  payment  is  fixed,  the  seller  must  deliver  it 
on  that  day.  If  he  fulls  to,  he  mnst  restore  double  the 
eamest-numey.  In  Toda  kori,  perpetual  sale  of  cultivated 
or  reaidenoe-laad  is  prohibited.  Cattle  may  not  be  sold 
without  a  tog,'  which  is  the  evidence  of  ownership  ;  if  this 
is  not  observed,  the  traasaction  is  null,  and  both  parties  are 
punished  as  evil-doers.*  This  tng  is  known  as  "  horse- 
nomber  tog,  ">  and  for  each  one  a  tax  of  100  imm  ia  col- 
lected. If  A  sells  a  horse  to  fi,  he  has  the  official  in  his 
village  Babstitnte  fi's  name  on  the  tag.  B  then  goes  to  the 
headman  of  his  own  village,  and  has  the  contents  of  Uie  tag 
copied  into  a  book  called  the  "  register  of  stables  "fi  Other 
personalty  m^y  be  sold  without  restriction. 

In  Biknchu  kuni,  Isawa  kori,  in  sales  of  real  property, 
the  parties  first  procure  the  assent  of  the  locnl  officiab  and 
wait  until  an  order  for  land-partition^  comes  from  the 
feudal  ofiKciaL  A  petition'  is  then  filed,^  the  right  of 
property  transferred,  and  the  names  changed  in  the  register. 
Before  the  partjtion-order  can  be  made,  the  local  officials 
must  make  an  entry  of  the  transaction  and  charge  the 
bnyer  with  taxes  in  kind  ^^  and  labor-swvices." 


I.  Todolit  (sbdA) -Mitatki  (traiulei)  3.7  (stand  itill]-initaiU 
(tcaoBfer).  Nothing  U  said  u  to  the  latter  sort  ol  sale.  Presomablr 
the  bnjer  took  deliver;  at  the  wUer'B  house.  3.  Hanihi.  4.  Do. 
But  the  exact  tneaning  of  the  word  is  hard  to  trace.  6.  Koma-kuelii 
Itatuhi.  6.  Vmaya-motocho.  7.  Taka-wait—ihtt  ia,  a  setting-off  of 
tha  parcel  sold.  S.  To4okt-$ko.  9.  Sathidatu.  10.  Nenga. 
11.  Slx^aku. 


80  PBIVATB   LAW   IK   OLD  JAPAN  : 

in  XJzen  kuni,  Tagawa  korif  sales  of  hoase-land  in 
towns  are  made  after  obtaining  permission  ^  of  the  feodal 
official.  Perpetual  sales  of  rice-field,  nplnnd  and  forest  land 
are  not  permitted,  and  a  sale  is  effected  by  means  of  an 
instrument  purporting  to  be  a  pledge  for  a  fixed  term,  a  secret 
agreement^  of  sale  being  made  in  a  subsidiary  instrument.* 
The  parties  wait  for  the  last  year  of  the  term  and  allow  the 
land  to  become  forfeited.^  But  when  a  piece  of  land  owned 
and  cultivated  by  a  farmer  from  another  village^  is  sold  to 
the  village  in  which  it  is  situated,  there  is  invariably  an 
express  stipulation  for  a  perpetual  privilege  of  re-purchase. 
In  Okitama  koii,  when  a  perpetual  sale  of  residence-land* 
is  contemplated,  the  buyer  and  seller  consult,  and  the 
former  makes  out  a  document  reciting:  "I  buy  this  land  from 
so-and-so,  the  price  being  so  much,  and  I  request  that  official 
indorsement  be  given."  The  seller  then  takes  this  document, 
and  sends  it,  together  with  the  deed  of  snle^  which  he  is  to 
give  the  buyer,  to  the  bailiff.^  The  latter  indorses  them» 
and  makes  the  following  entry  in  the  land-register  :^  **  This 
land  was  sold  by  B  to  A  on  such  a  day  of  such  a  month  in 
such  a  year,*'  and  cancels  the  name  of  the  seller  in  the 
register,  substituting  that  of  the  buyer.  If  this  procedure 
is  not  employed,  the  buyer  cannot  subsequently  bring  suit  to 
enforce  bis  right,  in  case  a  third  party  claims  the  land.  But 
the  mere  sale  of  one's  residence-land  does  not  involve  the 
transfer  of  the  seller's  family-name,^^  unless  special  report 
is  made  to  the  headman  and  sanction  received.  Unless  this 
sanction  is  given  the  seller  is  still  bound  to  pay  taxes  on 
the  house,  ^^  even  though  he  thinks  that  his  family-name  has 


1.  Ninka.  2.  Nai-yaku,  3.  Soye-tho,  4.  Ryu-ehi,  5.  Nyu- 
iaku  or  iri-taku  (enter-cultiTation),  because  the  former  Tillage  is 
entered  by  the  owner  from  inthont  its  precincts.  6.  Yashiki-chu 
7.  Vri-icataihi-ihosho.  8.  Kendan.  9.  Mizu-ehd,  10.  Ko-mei, 
11.  Ka-zei, 
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been  transferred  and  that  he  is  no  longer  subject  to  taxes  as 
a  hoaseholder.     Bnt  the  perpetnal-sale  of  residence-land  is 

• 

allowable  only  when  the  bnyer  is  a  member  of  the  same 
village.  Cultivated  land  may  be  sold  for  a  period  not  longer 
than  10  years,  and  forest-land  for  20  years.  Where  the 
seller  is  the  one  who  made  the  offer ,^  and  he  breaks  the 
contract,  he  restores  doable  the  earnest-money ;  where  the 
bnyer  made  the  offer  and  breaks  the  contract,  he  loses  the 
earnest-money.  Where  the  seller  of  personalty  wishes, 
some  years  afterwards,  to  bny  it  back,  and  the  bnyer  agrees, 
the  former  must  restore '  besides  the  price  received,  a  sum 
equal  to  the  earnest-money  and  any  incidental  loss.  When 
residence-land  is  to  be  sold  with  the  privilege  of  buying  back, 
the  buyer  makes  a  document  evidencing  this  and  deposits  it 
with  the  headman.  The  rules  as  to  sales  of  residence-land 
by  feudal  retainers  are  peculiar.  Such  property  is  a  gift 
from  the  lord,  and  so  cannot  be  sold.  But  the  same  object 
is  accomplished  by  a  restoration  of  the  land  to  the  lord  by  its 
possessors,  while  the  intending  buyer  petitions  for  it  to  be 
assigned  to  him,  alleging  that  he  possesses  no  residence-land. 
Bnt  this  can  be  done  only  where  the  buyer  is  a  retainer  of 
the  same  lord,  not  where  he  is  a  commoner  or  a  retainer 
of  another  lord.  The  sale  of  honses,  however,  by  retainers 
is  permitted,  as  they  are  supposed  to  have  erected  them. 
In  Ugo  kunif  Akita  koHt  in  sales  of  [town]  land,  the  seller 
gives  to  the  buyer  an  instrument  of  sale  sealed  by  the  seller 
and  a  middleman,'  and  when  the  transaction  is  completed, 
notice  must  be  given  to  the  ward-representative,^  that  the 
name  of  the  owner  may  be  changed  in  the  land-register ;  ^ 
the  ward-representative  notifies  the  headman,^  who  enters 
on  the  register  by  pasted  slip  the  date  and  the  name  of  the 
buyer.  In  the  sale  of  a  house  only,  a  similar  instrument  is 
given  to  the  buyer,  but  notice  to  the  ward-representative 

1.  Moshi'ide.        2.  NakcuUiehi,       S.  Maehi-dai.       4.  MUu-eho. 
5.  Shoya, 
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and  the  headman  is  not  required*  Bnt  when  the  bnyer 
moves  into  the  hoase,  he  observes  the  nsnal  proeednre  [as 
to  notifying  a  change  of  residence].  When  [in  villages]  a 
perpetaal  sale  is  to  be  made  of  cultivated  or  forest  land,  the 
instrument  must  contain  the  seals  of  the  seller  and  his 
surety^  and  the  official  indorsement  of  the  headman,^ 
except  that  in  sales  of  forest  land,  the  instrument  need  not 
specify  the  area '  nor  contain  the  headman's  indorsement. 
Gold,  silver,  copper,  and  such  valuable  metals  are  not  to  be 
sold  privately ;  ^  a  petition  to  the  local  official  ^  must  be 
made.  But  such  sales  are  without  restriction  where  the 
metal  is  in  the  shape  of  a  manufactured  article.  Sales  of 
weapons,  however,  to  men  in  other  provinces^  are  pro- 
hibited. Horses  may  not  be  transferred  by  private  sale.^ 
Hence  it  is  only  through  horse-dealers  that  sales  of  horses 
may  be  made,  since  they  alone  get  for  their  borses  the 
necessary  tags ;  ®  these  they  receive  from  the  feudal  ^  office 
in  return  for  the  trade-tax  ^^  which  they  pay.  Earnest- 
money  is  usually  one-tenth  of  the  price  agreed  on.  The 
parties  agree  on  a  day  for  delivery  and  payment,  and  the 
seller  usually  takes  the  goods  to  the  place  of  delivery.  If 
before  delivery  they  are  destroyed,  the  seller  bears  the  loss. 
When  land  is  sold,  the  parties  meet  with  their  companies, 
their  neighbors,  and  the  ward-representative,  at  the  site ; 
the  ward-representative  compares  the  laud  to  be  sold  with 
the  eutry  in  the  land-register,^^  new  stakes^  are  driven  in 
at  the  four  boundaries,  and  the  land  is  handed  over.^'  The 
expenses  of  the  examination  are  paid  by  the  seller,  unless 
they  specially  agree  to  the  contrary.  In  sales  of  land  or 
houses,  it  is  sometimes  agreed  that  the  seller,  may  buy 
back  the  property  after  a  certain  number  of  years,  ou  pay- 


1.  UkeaUnin,      2.  Kimoiri,  8.  TambeUu,      4.  Watakuihi  m. 

5.  Kakari-yakutho,       6.  Koku,  7.  Sotai-haihai,       8.  KwamaUu. 

9.  JIan.    10.  ret -(carry  on)-gyo  (bnsinesB)-^^!  (tax).    11.  Mizu-cho. 

12.  Sakai  (boundary) -XrHt  stake).  18.  like  (receive) •irato«fct  (deliver). 
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ment  of  the  original  price  with  interest.    This  is  nsaoUy 
evidenced  by  a  docament. 

HoxTTBOKUDO.  Id  Wakasa  kuniy  Onifh  kori,  although 
open  perpetoal  sales  ^  of  cultivated  land  are  forbidden,  the 
parties  arrange  such  sales  between  themselves,  and  have  the 
names  changed  in  the  land-register,^  leaving  the  original 
entry  therein  untouched  in  other  respects.  In  sales  of  re- 
sidence-land in  towns,  the  buyer  receives  the  instrument  from 
the  seller,  reports  the  transaction  to  the  feudal  official,  and 
has  the  proper  correction  made  in  the  land-register  ^  at  the 
local  office. 

In  Echizen  kuniy  Asuha  kori,  sales  of  rice-field,  upland, 
and  forest-land  are  nominally  forbidden,  and  the  transaction 
takes  the  shape  of  a  pledge  for  a  fixed  term.  The  instrument 
evidencing  the  transfer  is  called  *'  principal  deed,*'  and  is 
delivered  to  the  lender  with  a  **  hand-ticket."^  At  the  ex- 
piration of  the  term  the  seller  receives  an  additional  sum,'^ 
delivers  a  deed  of  quittance,^  transfers  the  right  of  property 
and  has  the  names  changed  in  the  land-register^  at  the  local 
office.  In  sales  of  town-lands,  both  parties  appear  at  the 
office  of  the  town-magistrate,^  contribute  the  one-hundredth 
part  of  the  selling-price  ^  as  *'  thank-money  *\^^  and  have 
the  names  changed  in  tbe  land -register  .^  In  Tsuruga  koin, 
although  perpetual  sales  of  cultivated  land  are  not  permitted, 
it  sometimes  has  happened  in  villages,  since  the  period  Horeki 
(1751-1768),  that  persons  effect  complete  sales  between 
themselves,  by  means  of  a  deed  of  perpetual-grant,  the 
transaction  being  superintended  by  the  local  official  alone, 
and  not  reported  to  the  feudal  official,  and  the  names  not 
being  changed  in  the  land-register.^^    In   the  tax-book  of 


1.  Kozen-yeitai'baibai.  2.  Nayo$€Ueho.    8.  Mim-cho,    4.  Tefuda, 
5.  Mashi-kin,  6.   Uri-kiri     (sell-finish,     i.  e.    final    release). 

7.  Taka-eho.       8.  Machi-httifyo.       9.  Uri-daikin»        10.  Myoffa'kin 
11.  Nayo$4i'Cho, 

S 
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farmers^  annually  presented  to  the  feadal  officinl,  the 
entry  is  made  that  land  of  A*8,  (the  original  proprietor) 
assessed  at  so  much,  is  under  the  control^  of  B,  the  new 
proprietor  ;  and  the  feudal  official  does  not  make  objection, 
lu  Eoshi  kon,  sales  of  cultivated  land  being  prohibited, 
a  transfer  is  effected  as  follows :  The  seller  '  seals  aud  the 
headman,^  company -chief,  and  inspector  ^  counter -seal  a 
document  reciting,  in  substance,  that  he  is  unable  himself  to 
manage  this  part  of  his  possessions,®  that  he  offers  it  to  the 
feudal  lord,  that  the  latter  has  graciously  bestowed  on 
him  so  many  1^0'^  as  benevolence^ -money,  which  he  hns 
assuredly  received,  and  that  he  will  make  no  opposition  if 
afterwards  the  control  ®  be  given  to  another  person.  On 
the  back  of  the  instrument  is  a  memornndnm'-slip,  contain- 
ing the  buyer's  name ;  this  the  feudal  official  takes,  and  nn 
indorsement  of  cunsent  to  the  request  of  the  grantor  is 
made,  with  an  order  that  the  person  named  in  the  slip  shall 
be  given  the  control  of  the  land.     The  instrument  is  sent 


1.  iCoiRa|/€- (small  farmer8)-9{«Yi(^e  (tax  in  kind) -c/io.  Komayem 
local  documents  is  often  used  iu  coutrast  to  eho-byaku$ho  (chief 
farmers  or  landlords),  and  would  in  that  case  perhaps  indicate  the 
tenant  class.  But  there  seems  to  have  been  a  flexibility  in  the  use 
of  these  and  similar  teims,  and  in  the  present  case  it  may  designate 
the  entire  body  of  farmers.  The  komaye  possessed  their  own 
houses,  and  gained  a  liveliliood  by  cultivating  patches  of  land  hired 
here  and  there.  Probably  in  some  cases  they  formed  the  whole 
population  of  a  village,  and  heuce,  as  in  the  present  case,  the 
land-register  would  come  to  be  called  komaye-cho.  Such  a  case  would 
naturally  happen  where  the  land-owner  lived  at  a  distance,  owning 
a  large  territory ;  hence  nengut  strictly  the  feudal  rice-tax,  some- 
times is  applied  (and  perhaps  here)  to  ordinary  rent,  the  landlord 
occupying  such  a  superior  position  as  to  bring  the  word  fiengu  into 
use  by  analogy.  2.  Shihai, '  S.  Hon-nin  (principal  party).  4.  Shoya, 
5.  Yokome,  6.  Mochi-lnm,  7.  The  unit  of  coinage  corresponding  to 
the  dollar.  8.  Te  (hand) -afe  (touch),  signifying  derivatively,  among 
other  things,  any  kindness  belowed  by  a  Euperior  on  an  inferior. 
9.  Shtn-tai  (ht.  advancing  and  retreating). 
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back  and  the  sale  is  completed.  Land  thns  transferred  is 
called  "offered-iip  land."^  In  sales  of  houses  and  resi- 
dence-land in  towns,  no  petition  to  the  fendal  official  is 
necessary ;  there  is  merely  a  change  of  the  parties'  names 
in  the  land-regiHter  ^  by  the  local  officials.  There  is  in 
this  district  no  snch  thing  as  an  auction,  by  either  secret  or 
oral  bids,  of  land  in  connection  with  private  transactions. 
The  ordinary  auction  is  used  only  at  bankruptcy  sales,  and 
the  secret- ticket  auction  only  in  ease  of  confiscation  ^  by 
the  feudal  lord  of  land  ^  given  to  the  headman  ^  as  salary. 

In  Eaga  kunif  Ishikawa  kori,  the  permission  of  the 
ward-assembly  must  be  obtained  for  sales  of  houses  and 
residence-land  in  towns.  Cultivated  land  iu  villages  may 
be  sold,  but  only  in  the  following  mode.  The  seller  makes 
out  a  document  sealed  by  himself,  a  surety,  and  a  witness, 
and  gives  it  to  the  h^admau.^  The  latter  sends  it  to  the 
'*  new-lands  superintendent,"  ^  who  indorses  and  returns  it 
the  headman  keeping  it  in  his  possession.  The  head  of  a 
family  may  not  transfer  his  land  until  he  reaches  the  age  of 
20.  No  man  may  sell  all  his  realty ;  so,  even  though  he 
becomes  bankrupt,  the  creditors  must  leave  him  a  piece  o^ 
land  assessed  for  2  afid.  This  plot  is  called  *'  nominal 
property."  ^  In  towns  the  house  may  be  sold,  though  not 
directly  to  a  non-merchant.^  Snch  a  one,  if  he  wishes  to 
buy  directly,  must  pay  an  extra  commission  of  20  per  cent 
of  the  price  to  the  merchant  [who  would  have  been  the 
middleman].^  Horses  and  cattle  may  not  be  sold  unless 
through  the  medium  of  horse-dealers.^  New  rice  may  not 


1.  Sashi-age  denji.  2.  Mizueho.  8.  Ktoan-hotau.  4.  JTyu-cM. 
5.  Si  (▼illage)-#e»  (arbiter).  6.  JiTai- (newly  open)-taibu  (cultivation)- 
hugyo  (magistrate).  7.  N^a  (]iame)-rafta  (asBessed  amoant  of  pro- 
pertj).  8.  Shirdto  (white-person).  This  tenn  was  applied  by  those 
within  a  guild  or  class  to  those  without,  and  means  in  general 
**  outsider."  9.  Compare  ttipm,  Kawaohi  ftimi,  Kawaohi  kori, 
10.  Vma-iho,  hakwi^. 
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be  sold  nniil  the  tax-rioe  has  been  paid,  unless  by  permis- 
sion of  the  headman.^  These  are  regulations  of  the  feudal 
office.^  When  vessels  are  sold,  the  parties  exchange 
receipts,^  and  when  an  inspection  is  made  by  the  official, 
to  collect  the  ship-taxes,  these  documents  are  recorded. 
When  anything  like  rice  or  wheat  is  sold,  the  price  of  which 
is  constantly  fluctuating,  and  a  date  is  fixed  for  delivery, 
the  following  rule  exists  :  if,  for  example,  the  whole  price 
amounts  to  100  ryo,  and  20  ryo  of  earnest-money  is 
paid,  the  remaining  80  ryo  to  be  paid  ou  delivery,  the 
buyer  may  withdraw  from  the  contract,  if  the  current 
price  for  the  whole  amount  falls  below  50  ryo  at  time 
of  delivery,  though  he  forfeits  the  earnest- money.  But  if 
the  total  price  at  current  rates  rises  to  150  ryo,  the 
seller  may  withdraw,  restoring  40  ryo  to  the  buyer  as 
penalty.  There  is  a  transaction  called  *'  sale  by  sample," 
in  which  the  seller  engages  to  sell  au  article  of  a  certain 
class.  He  gives  a  sample  to  the  buyer,  and  the  latter  "psys 
earnest-money.  If  ou  delivery  the  quality  of  the  goods 
given  is  not  equal  to  that  of  the  sample,  the  buyer  may 
refuse  to  accept  or  may  demand  a  reduction  of  the  price. 
This  is  apparently  not  a  very  8atis£iEU»tory  transaction  [as  it 
offers  opportunities  to  dishouest  buyers] ,  but  in  this  region  it 
is  very  frequent,  though,  to  be  sure,  a  failure  to  equal  the 
sample  is  rare.  Cultivated  land  is  usually  sold  on  condition 
that  the  seller  may  buy  it  back  after  5  or  10  years  ;  when 
the  time  arrives,  the  original  price  only,  without  interest,  is 
paid,  for  the  buyer  has  had  the  benefit  of  using  the  property. 
In  Eawakita  Aron',  cultivated  land  and  residence-land  may 
not  be  sold  by  area,  but  only  by  assessed  production.  This 
production-amount  is  called  the  "  portion -production  *\^  the 
owner  is  called  '*  portion-person  ",<^  the  buyer,  '<  tsking- 

1.  Ri  (village)-m  (arbiter).  2.  Han,  8.  Ket^o  (evidence-paper). 
4.  Mihon-akinau  6.  Kiri-daka,  The  exact  sense  of  kiri  here  ii, 
however,  not  entirely  clear.    See  Yamato  kimi,  fupra.    6.  Kiri-U, 
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person/*  ^  and  the  price,  *'  gratiinde-money."  >  When  land 
is  to  he  sold,  the  owner  prepares  a  doonment  sealed  hy 
himself,  his  surety,  the  hnyer,  the  village  officers,  and 
those  of  the  five  nearest  villages ;  this  is  presented  Uy 
the  headman  of  the  district,^  who  compares  the  hind  with 
the  register,  and  if  all  is  correct,  seals  the  instrament,  and 
delivers  it  to  the  '* new-land  magistrate,"^  who  also  seals 
it.  In  Nomi  kori,  when  it  is  desired  to  sell  residence-land 
[in  towns] ,  the  owners  notifies  his  company,  and  if  no  one 
of  them  desires  to  bay,  then  it  may  be  sold  to  others. 
The  seller  prepares  an  instrament  beariug  the  seals  of 
himself,  the  buyer,  the  witness  to  each,  and  the  company  of 
each,  and  this  is  sent  to  the  ward-elder,  who  retams  it  to 
the  buyer,  after  indorsing  it.  YThere  a  house,  or  an  article 
made  with  money  contributed  by  a  number  of  persons,  is  to 
be  sold,  ordinary  auction  or  secret-ticket  sale  is  employed. 
Notice  of  the  sale  is  given  to  the  merchants  interested,  and 
they  assemble  for  the  purpose.  In  an  ordinary  auction 
each  article  is  sold  separately,  but  in  the  secret-ticket  sale 
one  bid  is  made  for  the  entire  property  to  be  sold.  In 
Yenuma  koH,  if  the  buyer  refuses  to  receive  property 
contracted  for  or  asks  for  delay,  he  must  pay  interest  on  the 
price.  Earnest-money  is  paid  when  the  bargain  is  struck ; 
aud  if  the  seller  fails  to  deliver  as  agreed,  he  must  restore 
twice  the  earuest-money.  Where  a  stipulation  for  re-pur- 
chase at  a  given  time  has  been  made,  this  may  be  done  on 
repayment  merely  of  the  original  price  received,  provided 
it  is  done  within  three  days  of  the  time  fixed  ;  if  later  than 
that,  interest  must  be  added. 

In  Noto  kuni,  Hdshi  kori,  horses  under  2  or   8  years  of 
age  may  not  be  sold  without  special  permission.     In  Suzu 


1.  Tori-te,  2.  Rei  (gratitade)-Ynai  {noe)-dai  (prioe)-fon  (money). 
8.  To  (ten)-inttra  (villages).  Apparently  there  had  once  been  an 
officer  over  every  10  villages;  but  here  the  number  is  5  only. 
4.  Kai$aku-bugyo» 
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kori,  wheu  a  contract  of  sale  is  made,  the  agreement  may  be 
made  that  the  goods  may  be  sold  to  any  one  else  who  may 
offer  a  higher  price  before  the  time  fixed  for  delivery.  If 
by  agreement  the  seller  may  within  a  certain  number  of 
days  repurchase  it  from  the  buyer,  and  at  the  time  appointep 
he  fails  to  do  so,  the  buyer  is  no  longer  bound  to  restore  it. 
But  such  trausactions  give  a  one-sided  advantage,  and  are 
not  usual. 

In  Echu  /nmi,  Imizu  kan,  sales  of  shares^  in  the  wine- 
dealers,  or  other  trade-guilds,  or  of  cultivated  or  residence 
land  are  permitted  only  after  petition  to  the  feudal  office. 
In  Nei  ken,  sales  of  realty  may  not  be  made  without  indorse- 
ment of  Uie  local  officials.  In  Tonami  kori^  when  the  title 
has  passed  to  the  buyer,  the  former  owner  cannot  buy  back 
the  property,  unless  there  has  been  an  express  agreement  to 
that  effect.  In  auction-sales,  a  regularly-licensed  dealer  in 
furniture  is  the  manager.  ^  Notice  of  the  side  is  given  before- 
hand by  him  to  other  merchants.  The  person  offering  the 
highest  price  becomes  the  owner,  and  the  manager  of  the  sale 
receives  a  double  commission  ^  of  8  or  4  per  cent  of  the  price 
from  both  seller  and  buyer. 

In  Echigo  kuni,  Eambara  koii^  where  residence-land 
[in  towns]  is  to  be  sold,  the  seller  comes  to  an  agreement 
with  the  buyer,  and  the  latter  then  gives  a  temporary  instru- 
ment^ to  the  former,  also  paying  earnest-money.  The 
seller  then  sends  the  petition  of  sale,  with  the  title-deed,^ 
to  the  ward-representative.  The  latter  changes  the  regis- 
ter in  the  ward-assembly-office,  officially  indorses  the  title- 
deed,  and  sends  it  to  the  elder  and  the  headman.^^  These  in- 
dorse it  and  return  it  to  the  seller,  who  hands  it  to  the 
buyer.  Where  temple-land  is  to  be  sold,  the  procedure  is  as 
above,   but  the  consent   of  all  the  parishioners ^  must  be 


1.  Kahu,  2.  Seri'Oya.  S.  Ko  (moath)-««n  (fee).  4.  Kari-thotho. 
5.  KO'ken-jo.  6.  Kendan.  7.  Ujiko.  For  the  etymology  of  this 
word,  of.  Satow,  in  Trans.  Asiat.  Soc.  Jap.,  ?ol.  HI.,  App.,  pp.  8(^88. 
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obtained.  In  Kubiki  kari,  if  residence-land  is  to  be  sold^ 
the  owner  most  first  notify  his  company  and  the  neighbors 
on  each  side,^  and  if  no  one  of  them  desires  to  bny,  it  may 
be  sold  to  some  other  person  of  the  same  or  perhaps  another 
block.  Perpetual  sales  of  hooses  or  residence-land  are 
allowed  in  towns  only.  The  proceedings  begin  by  the 
seller  and  the  buyer  (the  latter,  if  he  is  nnder  some  other 
headman,  must  bring  a  certificate  from  him)  going  to  the 
headman^  and  asking  for  permission.  This  granted,  the 
seller  makes  out  a  petition  bearing  his  own  seal  and  his 
company's,  and  takes  it  to  the  headman.  The  latter 
prepares  a  saie-title-deed,^  has  the  vendor  and  his  company 
seal  it,  seals  it  himself,  and  sends  it  to  the  elder.  This  one 
officially  indorses  it,  and  sends  it  on  to  the  town -magistrate, 
who  adds  his  seal,^  and  returns  it  to  the  elder,  and  the  elder  to 
the  headman,  who  calls  both  parties  before  him,  when  pay- 
ment is  made  and  the  property  handed  over.  The  parties  may 
agree  that  after  a  number  of  years  the  seller  may  buy  it 
back,  or  that  the  buyer  is  not  to  re-sell  it  to  any  one  but 
the  seller,  the  stipulation  being  expressed  in  an  instrument. 
But  the  officials  have  nothing  to  do  with  this  instrument, 
and  it  bears  no  official  indorsement. 

In  Sado  kttnif  Bota  Arori,  sales  of  cultivated  land  are 
nominally  prohibited.  For  the  purpose  of  a  sale  the  instru- 
ment is  drawn  up  for  a  10-year  pledge,^  and  on  failure  of 
the  debtor  to  redeem*  at  the  expiration  of  the  term,  the 
land  is  forfeited,  and  the  sale  is  thus  complete.  There  is 
however,  another  method  of  sale,  called  **  good-will  grant,'*  7 
in  which  the  seller  delivers  an  instrument  purporting  to 
grant  without  consideration,^  and  agrees  in  a  subsidiary 
document  that  after  receipt  of  a  reasonable  price  (the  literal 
term  being  **  money  to  buy  wine  "  *),  he  will  perpetually 


1.  Jtyo-Wn.  9.  Namuhi,  8.  Bai-keii-shMho,  4.  Hyo  (exterior)- 
«Ao  (seal).  5.  Jikkanen-mai-nenki-ihieki-chi,  6.  Uke-modotu, 
7.  Toihimi-yuswri.     8.  Mt^-dai-ka,     9.  Shu-dai-kin. 
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refrain  from  disputing  the  title.    In  sales  of  town-lands  a 
direct  transfer  of  the  ordinary  sort  is  made. 

Sandoh).  In  Tango  kuni,  Easa  kori,  perpetoal  sales  of 
cultivated  land  heing  forbidden,  a  sale  is  effected  under  the 
name  of  **  grant  for  a  term  of  years,"  and  if  at  the  end  of  the 
term,  the  seller  does  not  buy  back,  he  surrenders  all  his 
right  to  the  property.  In  some  villages  a  memorandum- slip 
is  attached  to  the  land-register ^  entry  during  the  term,  and 
at  its  expiration  a  new  entry  is  made  in  the  register.  In 
sales  of  residence-land  in  towns  there  is  oo  special  proceed- 
ing other  than  the  change  of  names  in  the  land-register.^ 

In  Inaba  kuni,  Omi  kori,  there  is  no  prohibition  of  sales 
of  cultivated  land  ;  the  local  officials  cbange  the  names  in  the 
land-register^  and  the  property -right  is  transferred.  In 
sales  of  town-lands,  the  permission  of  the  feudal  official 
must  be  obtained,  and  when  the  annual  revision  of  the  land* 
register^  takes  place,  [the  buyer]  contributes  a  sum  equal 
to  one- tenth  of  tbe  [assessed]  value  of  the  land  (not  of  the 
actual  selling  price). 

In  Idzumo  kuni,  Shimane  kon,  when  residence-land  is 
to  be  sold,  the  seller  petitions  the  authorities,  making  out 
8  copies  of  the  instrument,  which  contains  the  seals  of  the 
seller  himself  and  his  company,  and  the  official  indorsement 
of  the  ward-elder.  One  of  these  is  given  to  the  buyer,  and 
the  other  2  to  the  feudal  office  and  the  chief-offieial-of- 
sales.'  The  seller  then  appears  in  full  dress  ^  before  the 
town- magistrate,  who  gives  him  a  document  called  "  sale- 
title-deed."  ^  By  a  law  of  the  fief  [perpetual]  sales  of 
cultivated  land  and  forest  land  [in  villages]  are  not  officially 
recognized.  The  transfer  is  therefore  accomplished  by 
making  a  sale  for  10  years,  the  price  mentioned  being  so 
high  that  redemption    in  that  time  is  impossible.      The 

1.  Nayoi€i'Cho,  2.  Yeiu  {mmp) -eho,  probably  a  book  showing  the 
bonndaries,  etc.,  of  eaoh  pieoe  of  land.  8.  Baiken-jokwan,  4.  Rei-fii 
(that  is,  with  haori  and  hakawui),    6.  Baken-JS. 
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headman^  asBames  that  redomptioo  will  be  impoaaible, 
and  as  soon  as  the  tranaaotion  is  finished,  ehanges  the- 
name  of  the  owner  in  the  register  of  sales.^  The* 
sale  is  made  by  means  of  an  instroment  bearing  the 
seals  of  the  seller,  his  company,  and  the  headman,  and 
handed  to  the  elder.  In  the  8th  month  of  every  year  a 
revision  is  made  of  the  laod-register  (kept  by  the  ward- 
elder,  and  containing  the  extent  and  location  of  each  plot  of 
land),  and  the  transactions  of  the  year  are  noted  therein. 
Forest-land  and  houses  may  be  sold  in  perpetnity  without 
the  above  procedure.  Where  goods  are  lost  or  destroyed 
while  being  transported  to  the  buyer,  the  seller  is  respon- 
sible, aud  so  cannot  claim  the  price.  The  buyer  pays  at 
the  time  of  the  bargain  so-caUed  *'  cou tract-money ; "  ^  if 
he  breaks  the  contract,  be  forfeits  this ;  if  the  seller  breaks 
it,  he  must  restore  double  the  amount.  In  auctions  a 
"  lowest- ticket "  ^  is  made  out,  containiug  the  lowest  price 
at  which  the  owner  will  sell.  If,  when  the  bids  are  openedr 
the  highest  price  offered  is  lower  than  the  one  so  fixed,  the 
owner  may  decline  to  sell.  If  another  person  [afterward, 
but  before  delivery]  wishes  to  buy  the  article,  be  must 
give  to  the  buyer  an  amount  equal  to  one-tenth  of  the  price^ 
which  he  pays  the  seller.  In  Uwonuma  kai-i,  when  up- 
land or  residence  land  [in  towns]  is  to  be  sold,  the  seller 
makes  out  and  seals  an  instrument,  which  recites  that  the 
property  is  sold  in  perpetuity  and  that  the  descendants  of 
the  seller  shall  never  object  to  the  trausfer.  This  is  given 
to  the  elder  aud  the  chief-elder,  and  after  their  official 
mdorsement,  the  feudal-official^  (of  the  Chishima  and 
Eitigima  fiefs)  indorsee.  Sales  for  terms  of  years  of  such 
property  are  forbiddeu.  In  sales  of  houses  the  indorsement 
of  the  feudal-office  is  not  necessary.  The  instrument 
always  contains  the  foUowing  clause :  <'If  [before  delivery] 


l.Shdya,     9.  BaUken-hikaife-eho,     8.   Yah^d-kin.      4.  Skiki-^ 
ftida,       6.  Jd'kwan. 
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the  property  ia  destroyed  by  calamity  of  Heaven  or  is  taken 
foe  public  purposes,^  the  seller  is  not  responsible.'*  In 
sales  of  personalty,  a  private  docament  ^  alone  is  necessary, 
and  sometimes  an  oral  agreement  ^  only  is  made. 

In  Nomi  korU  when  an  article  sold  tarns  out  to  be  not 
as  contracted  for,^  the  buyer  may  refuse  to  take  it,  without 
forfeiting  his  earnest-money.  Where  realty  is  sold,  and 
the  seller  has  some  reason  for  wishing  to  buy  it  back  at 
some  time,  the  sale  is  made  for  a  term  of  years ;  this  is 
stated  in  the  instrument  of  sale,  iind  the  transaction  called 
an  *'  agreement  for  the  return  of  the  original.*'  <^  If  at  the 
time  fixed  the  seller  cannot  redeem,  the  buyer's  ownership 
becomes  perpetual.  While  the  condition  remains  in  force, 
the  seller  pays  all  the  taxes. 

In  Iwami  kuni,  Shima  Acoit,  cultivated,  forest,  and 
residence  laud  are  forbidden  to  be  sold,  and  hence  only 
pledges  of  such  may  be  made.  When  it  is  desired  to  sell 
such  property,  the  owner  makes  out  an  instrument  sealed 
by  himself  and  his  company,  naming  the  sum  (which  is  in 
fact  too  high  for  a  pledge)  and  fixing  the  term  as  one  year. 
When  the  year  elapses  and  he  does  not  redeem,  the  land  is 
called  **  forfeited-land,"^  and  the  buyer  becomes  tlie  owner 
There  is  no  prohibition  of  the  sale  of  houses  or  personalty, 
nor  is  the  indorsement  of  the  village  (»r  ward  officera  needed. 
When  personalty  is  bought  and  received,  and  it  is  destroyed 
by  the  buyer  or  lost  or  stolen  before  he  has  examined  it  to 
see  whether  it  is  of  tlie  agreed  sort,  the  buyer  must  pay  the 
fair  value.  If  the  article  proves  to  be  not  as  contracted 
for,  7  the  buyer  cannot  demand  the  restoration  of  the  price 
paid,  if  the  seller  was  not  the  maker  and  did  not  know  of 


1.  Ko'huttu.  2.  Aitai  (face  to  face  alone,  without  others*  inter- 
vention)-thofAo,  i.  e.  no  report  and  official  indorsement  are  required. 
8.  Kuehiyahuoku,  4.  Gan  (iparioas,  connterfeit) -so  (make). 
5.  Honmottu  (original  or  principal  ibingykayethi  (retom)  no  yaku- 
soku,    6.  Nagare-ehi.    7.  (Tan-to. 
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the  defect.  In  Naka  kari^  when  sales  of  enltivatod  or 
residenee  land  are  made,  the  sale  is  in  perpeiaiiy.  The 
instrament  is  sealed  by  the  seller  and  by  some  relative  as 
witness,  and  contains  the  following  clanse  :  "I  hereby  sell 
the  above  property,  and  neither  I  nor  my  descendants  may 
hereafter  raise  objection  to  this  traiisfer."  In  towns  the 
inspector^  and  in  villages  the  headman,^  most  indorse. 
This  indorsement  is  called  "evidential-seal  ;*''  and  a  "  divided 
seal "  ^  is  also  added  to  the  register  and  the  vendor's  instru- 
ment of  sale.  In  sales  of  cultivated  land,  the  seller  may 
always  take  when  ripe  the  crop  that  he  has  planted,  even 
though  the  buyer  has  already  paid  the  price. 

Santodo.  In  Harima  hint,  Shikito  kon,  in  the  case 
of  houses  aud  residence  land  in  towns,  private  sales'^  are  not 
permitted,  The  custom  is  for  the  ward-elder,  on  petition, 
to  announce  through  the  ward  that  the  land  is  for  sale  and 
to  dispose  of  it  by  secret-ticket  auction. 

In  Mimasaka  kKni,  NishihojO  koH,  in  towns,  when  one 
desires  to  sell  residence-land,  he  must  first  consult  his 
company.  If  no  oue  object,  he  petitions  the  elder  and  chief 
elder,  who  officially  indorse  the  instrument,  aud  then  asks 
the  permission  of  the  town-magistrate.  This  given,  the 
buyer  receives  the  laud,  pays  the  price  to  the  seller,  and 
gives  to  the  town-magistrate  one-twentieth  of  the  price  as 
a  fee.*  lu  Katsunami  /rort,  when  cultivated  land  is  sold,  the 
seller  makes  out  an  instrument  sealed  by  the  headman,^  the 
company-chief,  and  the  farmers'  representative;  these  are 
called  the  "three  seals  of  the  village  officers.'* ^  But  rice- 
land  or  upland  may  not  be  transferred  in  perpetuity;  a 
"  third-month  sale"^  or  **  term  of  years  sale  "^^  is  usually 

1.  Moku-dai,  8.  Shoya.  8.  Ken-in,  4.  Wari-inj-^  seal  bo  im- 
proBBod  that  part  remains  on  one  doomnent,  part  on  another,  thus 
off<ading  a  teat  of  geouineneBB.  The  expedient  is  aimilar  to  that 
implied  in  oar  term  "indenture."  6.  Aitai-uri,  6.  Tent-ryo, 
7.  ShoyiL.  8.  Mwrayahmin  no  iampan.  9.  Sangattu-uri.  10.  Nen- 
gen'Uri, 
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made.  In  the  former,  the  transaction  takes  place  in  the 
third  month  of  the  year,  and  in  the  third  month  of  the 
sncoeediug  year  the  seller  restores  the  price  with  the  interest 
and  receives  hack  his  land.  In  the  latter,  a  term  of  years, 
nsaally  5  or  10,  is  fixed  on,  and  at  its  expiration  the  seller 
hnys  hack  the  land.  Forest-land  may  he  sold  in  perpetuity, 
bat  the  **  three  seals  of  the  village  officers  "^  mnst  he 
obtained. 

In  Bizen  Arum,  Eamimichi  korij  in  sales  of  cattle  and 
horses^  (but  not  of  other  personalty),  there  must  be  an 
instrament  sealed  by  the  headman. 

In  Bigo  kunif  Fukatsa  kaii,  in  sales  of  cultivated  land 
iu  villages,  the  seal-chief^  counter-seals  and  the  headman  ' 
and  the  compauy-chief  officially  seal  the  instrament,  entries 
of  all  sales  being  made  in  the  land-register  ^  at  the  time  of 
the  annual  revision  in  the  fifth  or  sixth  month.  Iu  sales  of 
houses  and  residence-lauds  in  towns,  the  headman  '^  draws 
up  the  instrument,  the  parties  appear  with  the  company- 
chief^  as  witness,  and  seal  the  instrument.  The  names  are  then 
changed  in  the  Liud-register  ^  in  the  presence  of  tbe  parties. 
In  Mitsuki  kori,  there  is  no  prohibition  against  perpetual 
sales  of  cultivated  land  iu  villages.  The  headman  ^  affixes 
an  indorsing-seal  to  the  deed  of  sale,  and  at  the  regular 
revision  of  the  land-register^  changes  the  names  of  the 
parties.  In  sales  of  houses  aud  residence-laud  in  towns, 
the  seller  files  a  petition,  as  well  as  the  deed  of  sale,  at  the 
local  office,  and  the  elder  then  affixes  an  indorsing  seal.  At 
the  time  of  the  annual  revision  ®  of  the  register  the  parties 
and  tbe  witnesses  appear  at  the  town-magisti-ate*s  office  and 


1.  Murayahmin  no  iamparu  2.  Hangcuhira  (the  chief  of  the 
5-men  company).  8.  Shoya.  4.  Nayoiei-eho,  6.  Shuku  (a  poet- 
town) -rd  (elder).    Here  the  word  has  some  epeoial  loeal  ligniflcanoe. 

6.  Tiuri   (hooking,  fishing) -pcu^tra  (chief).      Tturi  here  leaves  us 
without   a  clue;  but  the  word  seems  eqoivalent  to  kumi-gatkira. 

7.  Ken-eho.    8.  Cho  (book) -Hri  (erase)-arata]M  (reyise). 
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seal  [the  register]  in  the  presanee  of  the  officials,  and  the 
names  are  changed  in  the  house-register.^ 

In  Aki  kufd,  Nnmata  and  Aki  kori,  in  sales  of  cultivated 
land  in  villages,  the  seller  delivers  his  ^^tntbo^  memorandum" 
to  the  local  officials,  and  the  latter,  maldug  out  a  new  one, 
deliver  it  to  the  buyer  and  change  the  uames  in  the  land- 
register.'  Ill  sales  of  houses  and  residence-laud  in  towns, 
both  parties  file  petitions,  and  the  local  officials,  adding  an 
attestation  seal,  forward  them  to  the  feudal  official ;  then 
both  parties  seal  in  the  presence  of  the  feudal  officials,  and 
the  proper  change  in  the  register  is  made.  It  is  the 
custom  not  to  permit  the  wearing  of  full  dress  by  others 
than  owners  of  houses  or  residence-land,  and  the  buyer,  at  the 
time  of  the  sale,  puts  ou  a  new  fuU  dress  suit,  and  some* 
times  the  seller  strips  off  his  own. 

In  SuwO  kuni,  Tsuno  kori,  the  perpetual  sale  of  cultivated 
and  residence-land  is  forbidden  by  a  law  of  the  fief.  A 
transfer  is  therefore  made  for  a  term  of  years  (usually  10  or 
15),  and  during  the  term  the  buyer  takes  the  profits.  The 
instrument  recites  that  if  the  seller  repays  to  the  buyer  the 
price,  with  interest,  at  the  eud  of  the  term,  the  property 
will  be  restored;  but  if  the  seller  cannot  repay  it,  the 
property  will  be  transferred  into  the  buyer's  name.  The 
transaction  is  reported  to  the  elder  or  the  balks-headman,^ 
and  the  instrument  bears  the  seals  of  the  seller  and  his 
company.  In  the  sale  of  forest-land,  the  same  procedure  is 
followed.  In  Eyuka  kori,  where  an  article  sold  is  destroyed 
before  delivery,  the  seller  is  obliged  to  deliver  another 
article  in  its  place  or  to  make  up  the  loss,  whether  the 
article  was  destroyed  by  calamity  of  Heaven  or  otherwise.^ 
Where  the  article  is  bought  and  delivery  taken  and  cash 
paid  down  at  the  time,  the  buyer  cannot  complain  that  the 

1.  lye-eho,  3.  Tiubo,  a  superfioial  measure  aboat  6  feet  square. 
Hub  paper  certified  apparently  to  the  area  of  tbe  piece  of  land. 
S.  Mixu-cho,  4.  Han  (balk)-to  (ohief)-fftoya.  5.  That  is,  perhaps, 
if  the  price  has  been  paid  by  the  buyer. 
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article  is  not  as  contracted  for,^  becanse  it  is  bis  own 
short-sightedness.'  Bnt  where  the  defect  ^  is  discovered 
before  delivery,  the  buyer  may  refose  to  accept.  In 
Yoshihiki  kori,  earnest  money  is  always  paid  ;  if  the  buyer 
refuses  to  accept,  be  forfeits  this ;  if  the  seUer  does  not 
deliver,  he  restores  double  the  amount,  Where  a  share 
in  the  wine-makers'  guild  is  sold,  a  term  of  10  or  20  years 
is  usually  fixed ;  and  at  its  expiration  the  original  owner 
may  buy  it  back  by  paying  the  price  received.  Two 
copies  of  the  instrument  of  sale  are  made,  one  being  given  to 
the  miinager  ^  of  the  guild,  the  other  to  the  buyer.  The  same 
practice  as  to  buying  back  exists  in  sales  of  cultivated  land. 
An  instrument  is  made  out,  bearing  the  seals  of  the  parties 
and  the  official  indorsemeut  of  the  balks- headman.^  The 
seller  gives  one  of  these  to  the  buyer,  and  the  buyer  gives 
one  to  the  seller.  The  seller  is  not  obliged  to  pay  interest  on 
the  price  when  he  buys  back,  because  the  buyer  has  had  the 
opportunity  of  using  the  thing  sold,  even  though  he  may  not 
in  fact  have  earued  a  profit  from  it.  All  other  sales  are 
made  by  written  instrument,  as  above,  except  sales  of 
personalty  of  minor  importance.  When  secret-ticket  auction 
is  held  of  houses,  cultivated  land,  or  other  realty,  notice  is 
posted,  16  or  80  days  beforehand,  at  the  cross-roads,^  or 
other  place  where  people  gather.  Before  the  day  appointed, 
the  seller  usually  makes  out  a  ticket  naming  a  price,  so  that 
he  need  not  sell  below  that  price.^  This  is  called  *' lowest- 
ticket."  When  the  tickets  are  opened,  if  none  of  them 
reach  the  price  named,  he  may  refuse  to  sell.  But  unless 
he  makes  out  this  ticket  beforehand,  he  must  sell  to 
the  highest  bidder,  no  matter  how  low  the  figure.  The 
proceedings   in  an  auction  of  personalty  are  the  same  as 


1.  Gi'bitttu.  3.  Me  (eyes)  no  yuki-iodohimr {not  far-reaehina). 
8.  Ganzo,  4.  Tddori.  6.  Hanto-ihdya.  6.  Y&tm  (foiir)-lftt^  (forks 
of  a  road).  7.  The  idea  seems  to  be  that  the  owner  puts  in  a  bid 
for  his  own  property,  the  effect  being  to  fix  a  minimum  bid. 
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for  realty,  except  thiit  the  seller  offers  wine  to  the  assembled 
bidders.  This  is  an  established  onstom,  and  the  object  is 
to  induce  them  to  offer  higher  prices.^ 

lu  Nagato  kunif  Toyoda  kori,  cultivated  or  forest  land 
may  be  sold  with  a  stipulatiou  as  to  buyiug  back.  A  term 
is  fixed,  usually  10  or  20  years,  and  at  its  expiration  the 
seller  is  to  return  the  price  received,  or  the  price  with 
interest,  or  some  other  amount,  according  to  agreement  of 
the  parties.  The  stipulation  is  contained  in  a  separate 
4i8trnment  which  the  buyer  makes  out,  bearing  his  seal 
and  the  official  indornement  of  the  headman.^ 

Nankaido.  In  Kii  kiuii,  Naknsa  and  Abe  kori,  in  sales 
of  real  propei*ty  in  towns,  both  parties  report  their  wishes 
to  tlie  ward  officials  in  a  deed-of-hand.^  The  latter  then 
make  this  known  at  every  door  in  the  ward  and  inquire 
whether  there  is  any  one  who  will  buy  at  the  price  named 
in  the  deed-of-band,  and  if  no  acceptor  is  found,  they  report 
at  the  ward-assembly  office.  The  wurd-assembly  officials, 
after  examming  the  land-register,^  repoi*t  to  the  feudal 
official  thitt  there  is  no  irregularity,  and  the  hitter  summons 
the  ward  officials  and  order  them  to  permit  the  sale  They 
change  the  names  in  the  register  and  the  property-right 
thus  passes.  In  viUnges,  the  sale  of  real  property  is 
forbidden,  and  a  transfer  is  effected  only  by  means  of  the 
conditional  sale  known  as  *'  return  of  the  original  price."  ^ 

In  Awigi  kuni,  Tsuna  kon,  cultivated  land  may  not  be 
transferred  to  any  but  relatives  or  company-members.  The 
price  is  required  to  be  paid  in  rice ;  and  eveu  if  in  fact 
money  is  paid,  the  instrument  which  the  seller  makes  out 
must  recite  that  the  price  was  so  many  bales  or  so  many 
koku  of  rice.     The  term  of  sale  is  usually  5  years,  and  at 


1.  But  the  Bsme  motive  would  apply  to  sales  of  realty.  Perhaps 
personalty  was  sold  in  the  owner's  house  or  some  other  building, 
where  it  would  be  easier  to  set  out  wine  and  to  act  with  ceremony. 
8.  Shaya.    8  Tegata,    4.  Mizu-cho,    5.  Hottsenrkayeski, 
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its  ezpiratiou  the  seller  nmy  bay  it  back.  But  even  if  he 
fidls  to  do  80  then,  he  [or  his  desoendants]  have  a  rif^ht  to 
bay  it  back  after  20  or  80  or  even  100  years.  This  trans- 
action is  nsoally  entered  into  because  the  owner  is  unable  to 
pay  his  taxes  and  is  oppressed  by  the  arrears.  Hence  sach 
sales  are  forbidden,  anless  it  is  stipulated  in  the  contract 
tbat  tbe  bnyer  shall  pay  the  taxes. 

In  sales  of  personalty,  the  seller  mast  deliver  the 
article,  and  mast  also  guarantee  its  genuineness;  the 
buyer  must  pay  at  tbe  time  and  place  agreed  on.  If  either 
fails  to  perform,  the  other  may  refuse  to  perform  on  his 
part.  But  sach  strict  rules  are  practiced  for  the  most  part 
by  merchants  only,  not  by  outsiders.^  In  Mihara  kori,  there 
is  no  prohibition  upon  the  sale  of  forest  land,  aud  the  price 
may  be  paid  in  either  money  or  rice.  Houses  may  be  sold 
in  perpetuity. 

In  AwA  kuni,  Nabigashi  A-ort,  cultivated,  residence,  and 

forest  land  may  not  be  sold  withont  official  indorsement  of 

the  headman  *  and  the  elder.     When  personalty  is  sold,  and 

the  buyer  refuses  to  accept,  the  current  price  having  fallen 

before  the  time  of  delivery,  he  loses  the  earnest  money ;  if 

none  had  been  given,  he  must  compensate  the  seller.     If 

the  seller  refuses  to  deliver,  he  must  restore  doable  the 

earnest-money,    by  way  of   penalty.     But    usually   some 

compromise  s  is  made.     In  Miyosbi  kori,  when  the  buyer 

tails  to  keep  his  contract,  he  loses  the  earnest-money.     If 

the  seller  fails  to  perform,  the  contract  is  at  an  end,  as  if 

there  had  been  none,  and  it  is  sufficient  if  the  seller  returns 

merely  the  earnest-money. 

In  Sanuki  kuni,  Eagawa  kon,  it  is  the  custom  to  obtain 

permission  of  the  feudal  official  for  sales  of  houses  and  resi- 
dence-land in  towns,  and  a  fee  is  paid  of  5  6tt^  in  silver  for 
each  ken^  of  frontage.     In  Naka  koH,  sales  of  caltivated 

1.  ShirdtC.  2.  Shoya,  8.  Jidan.  4.  One-foorth  of  a  tyo,  the 
old  coin  corresponding  to  the  dollar.  5.  A  linear  measore  of  about 
6  feet 
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Jand  in  villages  are  nominally  forbiddan.  A  transfer  is 
effected  by  giving  a  doenment  which  reeites  that  the  seller  is 
already  indebted  to  the  buyer  in  an  amonnt  which  he  cannot 
repay  and  therefore  transfers  the  property  by  way  of  satis- 
fiustion ;  in  fiiicty  however,  he  is  not  indebted,  but  receives 
money  as  the  price  of  the  land.  For  sales  of  houses  and 
residence-land  in  towns,  it  is  the  custom  to  procure  permis- 
sion from  the  feudal  official  by  the  filing  of  a  petition  on  the 

part  of  both  parties. 

In  lyo  kuni,  Uma  kori,  there  is  no  prohibition  agaiust 
perpetual  sales  of  cultivated  land.  At  the  time  of  the  sale 
the  buyer  receives  the  price  and  delivers  the  title-deed,  and 
then  reports  the  sale  to  the  local  officials,  who  change  the 
names  in  the  register,  without  concerning  themselves  about 
the  documents  which  the  parties  may  have  exchanged.  In 
sales  of  houses  and  residence-land  in  towns  the  ward- 
officiabj  on  presentation  of  a  letter  of  permission  from  the 
magistrate,  change  the  name  of  the  proprietor  in  the  register. 
In  Onsen  kori,  sales  of  cultivated  land  in  villages  are 
nominally  prohibited.  But  a  sale  is  effected  under  the 
name  of  a  transfer  of  the  *' labor  of  cultivation."  ^  Both 
parties  go  to  the  headman's  ^  house  and  affix  their  seals 
in  the  land-register ;  ^  but  no  special  instrument  is 
employed  and  no  price  is  stated;  a  price  passes,  how- 
ever, under  the  name  of  *'  wine  and  fish  money.  "^  But 
sales  and  pledges  of  newly- reclaimed  land^  are  not  forbid- 
den, and  sometimes  the  headman  counterseals  the  instru- 
ment. In  sales  of  houses  and  residence-land  in  towns,  the 
parties  go  together  to  the  house  of  the  chief  elder,  where 
the  house-register  is  kept,  and  the  buyer  affixes  his  seal. 


1.  Kotaka  no  ru,  2.  Shoya,  8.  Ji'yo$ei-cko.  4.  I.  e.,  money  to 
pay  tor  a  feast  in  honor  of  the  traneaotion.  This  epithet  end 
similar  ones  ate  frequently  used,  even  at  the  present  day,  merely  as 
a  enphemiam  for  a  regular  fee  or  price.    6.  Kaukon  $hinden. 
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&iTMaAH»i,  TonAori,!  the  UwdoM  not  permit  the  sals 
of  original  lands,'  but  naw  land^  may  be  bonght  and  aold  at 
will.  By  "  origisHl "  land  is  meant,  in  Toaa,  mil  pieces  of 
land  recorded  as  under  cultivation  in  the  survey  book  as  re- 
vised in  the  time  of  the  Choaokabe  family ;  "new"  laud  are 
those  brought  under  cultivation  aince  the  time  wben  the  fiei 
came  into  the  hands  of  the  Yamauchi  family  .>  In  Hata  koii 
sales  of  cnltivat«d  land  moat  be  officially  indorsed  by  the 
headman.  *  Housea  may  be  trausferred  without  roBtriction. 
In  Eochi  ton,  secret-ticket  auction  is  advertised  by  posting 
a  notice  on  the  public  notice-board.  Usually  the  vendor 
prepares  beforehand  a  "  lowest-ticket,"!  nnd  if  none  of 
the  bids  exceed  tbia  amonut,  the  vendor  may  decline 
to  sell.  Until  recently,  if  either  party  failed  to  per- 
form his  part  in  a  contract  of  sale,  be  was  excused  on 
shotving  that  bis  failure  was  duo  to  calamity  of  Heaven. 
But  nowadays  he  is  nut  excused,  whatever  the  cause ;  he 
must  make  some  soit  of  compenaatioD. 

Saikaido.  In  Ohikuzen,  Sagara  and  Naka  kori,  in 
sales  of  cultivated  land,  the  parties  execute  an  instriiment  of 
perpetual  sale,  the  surety  cuunterseals,  the  headman* 
officially  aeals,  and  when  the  names  have  been  changed  in 
the  land  register, "  the  property  paases.  In  sales  of  residence 
land  iu  towns,  the  elder  seals  the  iustrument,  the  partiea 
obtain  permission  from  tho  feudal  official,  and  tlie  names  aT« 
changed  in  the  land-regiater." 


1.  The  record  ut  custams  here  given  for  Toss  is  eBpeciallj 
nnsatiBrnctoTj,  beCHUBC  the  tennreH  and  their  features  were  in  that 
district  peculiarly  iuteresting  and  complicated.  A  more  extended 
account  will  be  found  in  Mi.  OiinDan'B  "  Feudal  Land  Tenure  in 
Tom,"  Trans.  As.  8oe.  Jap.,  1S92.  2.  Honden.  3.  Shinden.  When 
IjeyoBQ  obtained  the  asoendano;  in  ISOO,  he  made  man;  change 
in  the  varioue  lordshipg.  One  of  these  changes  was  the  aabeUtution 
in  Tosa  ol  the  Yamauchi  tamil;  (or  the  Chosokabe  familj.  i.  SlK^a. 
5.  Shiki/uda.     6.  Dayotti-clio. 
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In  Ghikngo  ktmi,  Mitsumaikon,  the  seak  of  the  inspector  ^ 
and  the  headman^  must  be  obtained  for  ealee  of  realty. 

In  Bazen  kuni,  Kika  korit  there  is  no  prohibition  as  to- 
perpetoai  e^ales  of  caltiiiated  and  forest-land.  Both  parties- 
file  a  petition  and  the  local  officials  change  the  names  in 
the  land-register.^  In  sales  of  residence-land  in  towns,  the 
ward  elder  merely  gives  his  consent,  and  the  regist^  is  not 
always  changed. 

In  Hizen  kuni,  Sonoki  koH,  in  sales  of  town-lands,  the- 
parties  report  at  the  local  office,  and  the  elder  changes  the 
names  in  the  land- register.^  In  villages  the  parties  report 
and  the  headman'  changes  the  names  \u  the  register.^  In 
Saga  koH,  the  property  is  delivered,  iu  ordinary  auctions,  to 
the  highest  bidder,  and  in  secret-ticket  auctions,  to  the  per- 
son whose  ticket  reads  highest.  If  after  the  highest  bidder 
is  announced,  the  owner  declines  to  sell,  he  is  obliged  to  give 
some  compensation  proportionate  to  the  amount  bid.  In 
Amakusn  kon,  an  aueieut  law  forbids  the  perpetual  sale  of 
land,  except  for  building  purposes. 

In  Hyuga  kuni,  Miyaztiki  and  Eoya  kon,  the  complete 
right  of  property  does  not  exist.  When  a  sale  is  desired* 
the  parties,  as  in  the  cnse  of  a  grant  of  cultivation  referred 
to  in  the  next  chapter,  report  to  the  local  officials  that  they 
wish  a  transfer  becanse  the  seller  is  unable  to  pay  his  taxes. 
The  officials  then  change  the  names  in  the  land-register^  and 
charge  the  taxes  and  minor  expenses  to  the  buyer.  In  town- 
land  sales,  the  names  are  changed  in  the  register,  after 
obtaining  permission  of  the  district-chief.*^ 

In  Osumi  krnii,  86  kon,  in  villages,  in  sales  of  newly- 
reclaimed  land,^  the  permission  of  the  headman '  alone  suf- 
fices.    In  towns,  the  parties  prepare  a  separate  paper,  in 

1.  Mettuke.    2.  Shoya.     8.  Choho,     4.  Mizu-cJto.     5.  Na-yotei^ 
eho.     6.  Taka  (production) -tfuAe  (hx)-cho.      7.  Bu-gatkira.     What 
lort  of  a  district  this  was  is  not  dear.     The  name  was  local.. 
8.  KaitakU'ehi. 
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addition  to  the  instnuneut  of  sale,  and  petition  the  feudal 
official,  who  altera  the  title-deed'  and  re-delivere  it  to  the 
boyer.    There  are  no  ealea  of  ordinary  enltivated  land. 

In  Iki  ftiitn,  lahido  kori,  all  riee-fidd  uid  npland,  bnt 
not  Gorest-land  and  new  land  formed  by  sobaidenoe  of  the 
at*,  is  the  eommon  property^  of  the  whole  village,  and  ita 
aale  is  forbidden. 

In  TsuHhiMa  kuni,  ShimoBgata  kon,  pablio  lands  ig 
received  in  trust*  from  the  fendal  lord  by  the  cnltivators  and 
no  sale  is  allowed.  In  sales  of  private  cnltivated  land,'  the 
parties  file  a  petition,  and,  after  pemuBsion  is  obtained, 
transfer  the  property.  In  sales  of  town-land,  a  report  to  the 
feadsl  official  is  all  that  is  required. 

1.  Sen/o.    a.  fyo^fu.    8.  XodtJt.    4.  AOn-kati.    G.  SUnfm. 
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CHAPTER  IV. 


LETTING  AND  HIEINGJ 


BEAL  PROPERTY. 

The  nsual  name  for  a  person  who  hires  >  the  land  of 
another  and  enltivates  it,  paying  to  the  latter  a  portion  of 
theprodnee  of  cultivations  of  rice,  is  ''cropper."^  One 
who  hires  another's  ground  and  huilds  a  house  on  it  is 
called  "  ground-renter ; "  ^  while  one  who  merely  hires  and 
lives  in  another's  house  is  oalled  ''house-renter."^  In 
regard  to  cropping,  the  law  is  that  there  should  be  a  Written 

1.  Tai  (lend)-«AaJbtt  (borrow).  8.  Kariru.  8.  SaJku-toXm-mai. 
A.Ko  (small,  pett7)-«al(ift  (prodooe,  orop)«mfi  (penon).  This  term 
(which  must  be  distixigaished  from  hd-galcu,  producing  a  crop,  i.  e. 
cultivation  in  general)  seems  beet  rendered  by  **  cropper,'*  a  word 
mrasnal,  hot  etymologicallj  exceedingly  apt,  and,  in  meaning,  corre- 
qmnding  to  a  similar  institation  in  Europe.  Some  considerations 
call  lor  the  oae  of  the  term  "  cultivator,"  and  the  analogy  of  the 
Latin  term  "  eolo-nu»  "  bean  on  this  eide.  But  after  some  hesitation 
it  has  seemed  that,  taking  into  the  reckoning  the  various  passages, 
the  best  rendering  is  **  cropper,"  for  ktmdku^n,  and  **  cropping,"  for 
ioMifor.  Where  the  reference  is  dear,  the  word  '* tenant"  has 
sometimes  been  used,  to  avoid  cumbering  the  page  with  repetilions  of 
in  unusual  term ;  but  wherever  tlie  literal  rendering  and  the  idantifl- 
cation  of  the  term  is  of  any  consequence  whatever,  *'  cropper "  is 
employed.     5.  Shahu^M-nitL     6.  Shah^lUMiim, 
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iustnunent ;  bat  nsoaUy  there  is  only  a  private  agreement,^ 
made  by  word  of  month ;  ^  and  as  there  is  no  fixing  of  the 
term»  the  landlord '  has  the  right  to  take  back  '  the  estate 
at  any  time,  even  thongh  the  tenant  may  have  been  cultivat- 
ing it  for  many  tens  of  years.  As  to  gronnd-reuters  and 
honse-renters,  there  is  nsually  a  surety  required,  so  that 
the  parties  interchange  instruments,  fixing  in  them  the 
amount  of  rent>  The  variations  from  these  general 
principles  are  as  follows. 

EnvAi.  In  Settsu  Anmi,  Nishinari  kon,  when  a  person 
desires  to  rent  a  house,  he  gives  his  name  and  occupation, 
and  this  is  reported  [by  the  house-owner]  to  his  company 
and  to  the  elder.  The  consent  of  all  members  of  the  village 
(or,  in  towns,  of  the  block)  ^  must  be  obtained,  and  if  the 
person  becomes  tenant,  he  must  observe  all  the  customs  of 
the  village  or  block,  engaging  to  this  effect  by  a  written 
instrument,  and  also  giving  a  written  instrument  to  the 
house-owuer.  If  he  fails  to  pay  reut,  the  owner  may 
retake  possession  of  the  house.  The  owner  is  bound  to  do 
all  repairs  on  the  house.  In  Yabe  kori,  [in  villages]  no 
written  instrument  is  employed  [as  a  rule] .  The  term  ^  is 
one  year.  But  where  the  rent  ^  is  a  fixed  amount  without 
regard  to  the  goodness  or  badness  of  the  season,  the  land- 
lord usually  lets  ^  for  a  long  period  and  a  written  instrument 
is  given.  This  is  called  ''long  cropping.*'^  The  same 
term  is  used  also  where  waste- land  ^  has  been  reclaimed 
and  brought  under  cultivation ;  ^  and  the  cropper  in  this 
case  may  transfer  his  interest  ^  to  another  person,  without 
asking  the  consent  of  the  landlord.     As  for  the  house-renter, 


1.  Aitai  (face  to  face)-lnieM  {moxiih)'yaku$oku  (agreement). 
%  Ji  (land)-fUMM  (otvner,  master).  8.  Tori-modoiu,  4.  Chin-kin, 
5.  Chd,  6.  Kigen,  7.  Nengu.  8.  Seshinmru.  9.  Naga-kotaku. 
10.  Are-chi,  II.  Kai-kon,  12.  Kabu.  Thia  tenn  ia  employed  of 
ahana  in  a  corporation  or  of  the  memberahip  in  a  guild.  Here  it 
aeama  to  aignlily  auoh  an  intereat  in  the  land  aa  the  tranalaror 
may  have. 
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hifl  rights  among  his  townspeople  are  of  an  inferior  sort, 
and  he  is  never  chosen  to  be  a  ward-officer  ;  moreover  it.  is 
an  old  role  that  no  one  is  to  rent  him  a  house  unless  be 
furnishes  a  surety  for  his  conduct.^ 

ToKAiDO.  In  Iga  kunif  Abe  korif  no  deed  is  employed 
for  cropping.  It  Js  the  custom  for  the  local  officials  to 
collect  the  landlord's  share  of  the  produce,  and  the  landlord 
does  not  trouble  himself  about  it.  In  "  long  cropping  *'  a 
written  instrument  passes,  and  the  tenant  may  sub-let  the 
land  to  another  person  as  cropper,  without  obtaining  the 
consent  of  the  landlord.  But  if  the  rent  is  not  paid,  the 
landlord  demands  it,  not  of  the  actual  cultivator,  but  of  the 
original  renter.  In  regard  to  house^renters,  it  is  the 
custom  for  the  house- owuer^  who  desires  to  have  such  a 
tenant  to  obtain  permission  from  the  ward-elder  through 
the  ward-officials.  As  a  rule  the  rights  of  a  house-reuter, 
as  compared  with  those  of  a  householder,  ^  are  inferior,  and 
it  is  an  old  rule  that  at  the  time  of  the  feudal  lord's  return 
to  his  castle  the  heads  of  families  who  are  house  owners 
may  go  out  to  the  next  village  to  meet  him,  but  not  mere 
house-renters. 

In  Ise  Arum,  Ano  hon,  the  term  of  a  croppef  is  one 
year ;  no  iustrument  is  made  out.  If  the  landlord  cannot 
collect  the  rent,  the  headman^  sometimes  collects  it  directly 
from  the  cropper  and  hands  it  over  to  the  landlord.  House- 
renters  [in  towns]  give  a  boud,^  which  is  kept  at  the  ward- 
office.  They  cannot  be  chosen  as  officers  of  the  ward,  nor 
can  they  be  sureties  for  loans.  In  Wataraye  korif  the 
landlord  is  called  <* esquire,'*^  and  the  cropper  ''farmer.'* 
There  is  no  general  rules  as  to  the  length  of  the  term,  and 
in  very  few  instances  is  an  instrument  drawn  up.  There 
is  no  naming  of  the  total  area  or  production  of  the  land ; 

1.  Mimoto  {(chtmc^ykikiuke-nin.  S.  Jye-muhi.  8.  lye-tMehi, 
the  mirauing  being  here  the  lame  as  iye-muhi,  4.  Shoya.  6.  Uke-jo. 
6.  Jitd,    See  Introduction. 
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the  tenant  merely  pays  a  rent  fixed  at  so  many  to  of  grain 
per  tan  of  land,  and  the  relation  thns  resembles  that  exist- 
ing elsewhere  between  lord  and  fiirmer.  If  after  many 
years  the  family  of  the  esqaire  becomes  extinct  or  removes  to 
other  parts,  the  land  sometimes  become  the  possessions  of 
the  croppers  themselves.  In  the  Bacred  Domain^  there  is 
no  honse-renting.  Although  the  thing  itself  exists,  the  name 
« living  ander  the  same  roof'*>  is  preferred,  because  of  a 
fear  that  persons  from  other  domabs  temporarily  residing 
there  would  not  be  careful  about  fire-defilement.' 

In  Owari  kuni^  Aiehi  kariy  their  is  Usually  no  instru- 
ment made  in  case  of  croppers.  But  where  the  taxes  ^  and 
incidental  burdens^  are  charged  upon  the  tenant,  there  is 
a  written  instrument,  and  the  term  is  usually  fixed  at  one 
year.  But  in  a  village  which  practices  land  partition^  the 
term  for  croppers  corresponds  to  the  term  of  re-partition« 
The  system  of  partition  is  this :  about  every  10  years  the 
village  holds  a  consultation,  makes  a  survey  ^  and  an  inspec- 
tion of  the  land,  and  distributes  the  proprietorship  by  lot. 
One  result  of  this  is  that,  where  an  irrigation-channel® 
exists,  selfishness  does  not  lead  one  to  draw  water  for  his 
own  land  only;^  moreover,  repairs  of  the  irrigation  works 
are  made  dutifully  and  generously ;  so  that  the  system  is 
an  advantageous  one.  The  cropper  is  called  a  '*  landless  "^^ 
person,  and  so  has  no  right  to  an  equal  position  with  a 
"land-holding"^ farmer.     House-renters  in  towns  cannot 

1.  A  portion  of  this  provinoe  belonged  to  one  of  the  two  great 
national  Shinto  shrines.  2.  DO-kyo.  This  term  generally  signifies 
a  dependent,  a  poor  relation  or  other  person  subsisting  at  the 
expense  of  a  family-master  and  forming  a  member  of  the  household. 
8.  Hi-kegareru.  This  refers  apparently  to  the  kindling  of  fires  in 
some  place  or  manner  forbidden  by  the  temple-management.  4.  Koio, 
5.  ShO'hi,  6.  Chi'Wari,  7.  Soku-tyo,  8.  Yonii  miso.  9.  A  similar 
phrase  is  still  oorrent  as  a  proverb  applied  to  persons  seeking 
their  own  interests.  10.  Mu-taka  (without  assessed  production). 
11.  Taka-moehi, 
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be  snretiefl  or  witneedes.    There  is  in  general  no  fixing  of  a^ 
term,  and  the  hoose-owner  may  eyiet  ^  when  he  pleases. 

In  Ifikawa  An<m,  Atsomi  korif  there  ia  no  rule  as  to  the 
rent.  A  cropper  who  reciaims  and  cnltivates  waste  land 
is  called  "long-cropper;"  and  the  sale  of  his  right  of 
colttvation'  is  in  his  own  disposal,  the  landlord  haying  no 
right  to  control  it.  In  house-renting  the  usual  term  is  one 
year,  and  it  is  the  custom  to  pay  one  year's  house-rent^  in 
adyanoe.^  As  to  the  repairs,'  those  of  outside  erections,  of 
roof,  and  of  walls  are  at  the  charge  of  the  house-owner  ;  the 
others,  of  the  tenant.  In  Nukata  korif  no  written  instrument 
is  made  by  a  cropper  and  no  term  fixed.  Croppers  who 
rent  new  land  are  called  **  long-croppers,"  and  these  may  at 
pleasure  sell  their  cultiyation-right  without  permission  of 
the  landlord. 

In  Totomi  Ari/m,  Sano  kari^  no  term  is  fixed  in  cropping 
contracts,  and  the  tenant  must  furnish  a  surety.  The  land- 
lord customarily  adyances  a  supply  of  i-ice  to  the  tenant^ 
which  he  subtracts  from  the  tenant's  share  at  the  time  of 
the  next  autumnal  haryest.  Croppers  sometimes  hire  waste- 
land, reclaim  and  cultiyate  it,  and  make  it  into  tax-paying 
land.  These,  as  well  as  those  who  haye  cultivated  a  piece 
of  land  continually  for  more  than  20  years,  are  called  "long- 
croppers,"  and  the  landlord  cannot  re-possess  himself  of 
the  land  at  his  pleasure.  Croppers,  in  general,  rank  a 
d^ee  below  other  fitrmers  in  the  yillage,  and  are  neyer 
chosen  as  heads  of  companies.  In  Suchi  kon,  an  instru* 
ment  is  drawn  up  in  cropping  contracts ;  sometimes  the 
tenant  is  charged  with  paymeut  of  taxes  and  yillage  burdens. 
There  is  no  fixed  custom  as  to  length  of  term  ;  but  after  10 
years  elapse  the  expression  "  long-cropping  "  is  used,  and 
the  landlord  cannot  re-possess  himself  of  the  land,  except 


1.  Tana  (8hop)-date  (pat  out).    2.  Kotaku  kabu,     8.  7aiia-eMn. 
4.  Zen  {before)-Mii.    5.  SkS-fuku. 
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for  non-payment  of  rent*  ^  For  thifi  reason  the  inatrament 
is  always  renewed  aboot  8  years.  A  hoose-rmiter  mast 
bring  some  neighbor  as  surety,  whose  bond  the  landlord 
takes.  The  landlord  generally  repairs  roof,  walls,  and 
outside  erections ;  while  the  tenant  brings  with  him  [and 
repairs}  interior  fixtures  and  mats. 

In  Soroga  kum,  Abe  and  Udo  kon,  a  landlord  keeps  a 
register  of  croppers,  and  the  parties  stipolate  as  to  the 
amonnt  of  rent,'  fixing  the  term  at  one  year.  The  tenant 
seals  ^  the  register  on  the  11th  day  of  the  1st  month,  the 
custom  being  to  do  so  every  year,  no  matter  how  many  tens  of 
years  he  has  cultivated  the  land.  In  case  of  non-payment 
the  landlord  may  possess  himself  of  the  land.  House- 
renters  must  furnish  a  ''  house  surety,"  ^  who  gives  a  bond  ; 
this  the  ward-chief^  receives  and  keeps.  There  is  no 
special  rule  as  to  length  of  term.  The  house-owner  has 
the  duty  of  repairing  the  whole  house ;  but  it  is  the  custom 
for  the  tenant  to  bring  with  him  [and  repair]  interior 
fixtures  and  mats.  The  excremental  manure  of  the  house  is 
regarded  as  the  perquisite  of  the  house-owner,  and  farmers 
from  the  neighboring  districts  come  and  take  it,  giving  in 
payment  to  the  house-owner  '*rice  for  cakes,"  and  at  the 
end  of  year,  at  the  time  of  cake-making,  he  reserves  six- 
tenths  of  his  cake  for  himself  and  sends  four-tenths  to  the 
house-renter.  By  reason  of  this  custom  even  the  poorest 
day-laborer  <^  feels  sure  of  his  New  Year's  cake.  In  Shida 
and  Mashizu  kori  no  instrument  of  lease  is  used.  The 
parties  renew  the  covenant  on  the  11th  day  of  the  1st 
month  of  every  year,  executing  a  contract  for  one  year. 
When  cultivation  has  gone  on  continuously  for  more  than  20 
years,  it  is  caUed  **  long-cropping,"  and  the  landlord  cannot 
easily  re-possess  himself. 


1.  Fu  (not)-9io  (pay)-iikii  (rice,  rent).    2.  KoBaku-mai.     8.  O-in. 
4.  Tana-uke-nin,    5.  Maehi-gashira..  6.  Hi-koiegi, 
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In  Eai  kmd,  YttmaBashi  kori^  whfiB  eidtivsked  kad  » 
Imd,  the  lessor  dtuisfg-  the  term  has  no  riglit  to  take  Hm 
land  awny  and  lease  it  to  anelher,  if  rent  is  paid  at  the  fixed 
time. 

In  Idza  kuni^  Takatft  kori^  no  instrument  of  lease  is 
used.  Sometimes  coltivatioa  is  eontiiiaed*  by  the  same 
fiunily  for  more  than  100  years,  and  though  the  owner  may 
change,  the  cultivator  remains.  Sometimes,  on  the  other 
hand,  the  landlord  resumes  possession  after  a  year  or  two ; 
so  that  there  is  no  general  practice  as  to  length  of  term. 

In  Sagami  Amm,  iLshigara  kori^  the  cropping  contract  is 
made  in  the  second  month  of  the  year,  and  the  term  is  one 
year.  No  instrument  is  employed ;  and  the  landlord  on 
non-payment  of  rent  ^  may  resume  possession  immediately. 
The  house-owner  repairs*  the  roof,  walls,  and  outside 
erections,  while  the  tenant  repairs  interior  fixtures  and 
mats.  If  a  house  is  furnished,'  the  rent^  is  of  course 
higher. 

In  Eadzasa  kimiy  Moda  koriy  an  instrument  of  lease  is 
employed,  but  no  general  practice  exists  as  to  length  of  term. 
« Long  croppers  "  include  as  a  rule  men  who  were  the 
former  proprietors  of  the  land,  and  this  kind  of  tenancy  does 
not  depend  on  any  special  period  of  cultivation.  House- 
renters  must  furnish  a  surety,  who  must  be  a  land-owner. 

TosAKDO.  In  Omi  kani^  Shiga  kori,  no  instrument  of 
lease  is  employed,  but  if  the  cropper  is  a  person  of  small 
means,  some  relative  becomes  surety.  A  term  of  years  is 
always  fixed.  ''  Long-cropping,"  properly  so  called,  does 
not  exist ;  but  the  term  is  osed  where  the  common  land  of 
the  village  is  rented  to  another  village  for  cultivation. 

In  Mino  kuni,  Awachi  kori^  no  instrument  of  lease  is 
employed,  but  the  ''  hund-book  '*  ^  of  the  landlord  is  used 


1.  Ko9akii'kin.      2.  SibMSfn.       S.  D6gti^tnLki-miiU.      4.  Ytk-dUn. 
^.  Te-eho. 
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M  evidence  of  the  contract.  When  rent  ^  is  in  arrears  * 
[and  bankruptcy  takes  place],  the  landlord  has  a  first 
claim'  on  the  tenant's  property,  similar  to  that  given  to  the 
village  and  to  the  feudal-lord  for  non-payment  of  taxes. 
Even  though  a  tenant  has  cultivated  land  for  many  tens  of 
years,  the  landlord  has  the  right  to  resume  possession  at 
his  pleasure.  But  it  is  not  so  in  case  of  cultivators 
of  newly  reclaimed  land.^ 

In  Bhinano  kuni,  Ogata  kari,  there  are  two  kinds  of 
tenancy.  One  is  called  "different-cropping,"'  the  other 
''  direct-cropping."  '  Where  a  tenancy  continues  for  more 
than  20  years,  the  landlord  cannot  retake  his  land  without 
reasonable  cause,  of  whichever  sort  the  tenancy  may  be ; 
and  if  he  attempts  to  do  so  while  the  tenant  is  paying  rent 
as  agreed,  the  latter  may  bring  a  suit.  In  Takai  Aeon,  the 
term  of  lease  of  cultivated  land  is  usually  8  years,  and  for 
mulberry-upland  or  vegetable-plots,  10  years.  In  all  leases 
of  laud  [in  villages]  and  houses  [in  towns] ,  a  written 
instrument,  according  to  the  **  History  of  Takai,"  is  re- 
quired, as  well  as  a  surety,  and  if  the  landlord  has  neglected 
to  obtain  such  a  document,  he  is  punished,  in  case  the 
tenant  violates  the  laws.  By  the  present  custom,  an 
instrument  is  employed  in  aU  letting  of  cultivated  land, 
houses,  ships,  or  vehicles.  In  Saku  kon,  in  leases  of  forest 
land  or  of  buildings  used  for  wine-making,  a  term  is  usually 
fixed,  during  which  the  landlord  may  not  retake  the  pro- 
perty, unless  the  tenant  refuses  or  is  unable  to  pay  the  rent. 
In  leases  of  houses^  a  written  instrument  is  required. 
Since  the  period  Kyoho  (1716-1786)  an  instrument  has 
been  required  by  law  in  leases  of  cultivated  land  also ;  but 


1.  Koiaku-mai.  2.  Todokoru.  8.  Saki-dori-ken.  4.  Kaikan-eki. 
6.  Bettu-kotaku,  "  Bettu-kotaku  was  any  renter  of  mortgaged  laud 
other  than  the  mortgagee  **  (Simmons,  NoUi  on  Lund  Temtrt^  etc., 
p.  84).  6.  Jiki'ko$aku,  **  Jiki-ko»aku  was  a  mortgagee  who 
attorued  ae  tenant  to  the  mortgagee.'*— 16.    7.  Kaoku. 
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very  few  in  these  villages  take  such  instmmeiits  from  their 
tenants.  If  the  landlord  lends  seed-rice  to  the  eropper, 
interest  is  taken.  Waste  land  is  often  leased  for  one,  two, 
or  more  years  without  rent ;  this  is  called  ''  instahnent."  ^ 
In  leases  of  cultivated  land  the  term  is  usually  10  years  l 
thongh  this  is  not  so  of  "direct-cropping."'  Where 
cultivated  land  is  leased  as  security  for  a  debt,  the  term  is 
usually  one  year  and  the  lessor  gives  a  surety  for  his  debt. 
If  at  the  end  of  that  time  he  cannot  pay,  the  surety  under- 
takes to  cultivate  the  land  and  pays  off  principal  and 
interest  by  degrees.  The  surety  is  termed  ''  manager."  s 
In  Hanu  kori^  a  written  instrument  is  employed  in  letting 
personalty,  but  not  in  letting  realty.  But  the  rule  as  to 
personalty  is  not  always  observed. 

In  Shimotsuke  kuni,  Tsuruga  koH^  the  land-renter  and 
the  house-renter  do  not  directly  pay  taxes,  ^  so  that  their 
position  is  regarded  as  an  inferior  one,  and  at  the  time  of 
the  Nikko  festival  they  may  not  wear  full  dress.  In 
Kawachi  Aon,  an  instrument  of  lease  is  employed,  one  year 
being  usually  the  term,  and  the  covenant  being  made  before 
the  Spring  Equinox  in  the  2nd  month  of  each  year.  When 
the  tenant  is  to  be  charged  with  taxes  and  [incidental 
burdens,  it  is  reported  to  the  local  officials.  The  name  "long 
croppers"  is  applied  to  those  who  at  their  own  expense 
have  restored  waste-land,  or  have  brought  new  laud  into  cul- 
tivation, and  in  such  cases  the  landlord  may  not  under  any 
circumstances  dispose  of  the  land. 

In  Iwaki  kunif  Shirakawa  koriy  no  instrument  of  lease 
is  used,  and  one  year  is  the  ordinary  term.  It  is  the 
custom  to  contract  for  the  succeeding  year  when,  at  the 


1.  Nempu  (yearly  or  periodical  payments).  The  application 
In  ibis  case  is  not  apparent.  2.  Jiki-koBakUf — ^beoanse  in  this  case 
the  mortgagor  might  redeem  at  an  indefinite  time  in  the  fature,  as 
wiU  be  leen  by  oomralting  the  chapter  on  "  Hypothec  and  Pledge." 
B.  8ahai-mn,    4.  SozeL 
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dose  of  a  year,  the  tenant  brings  in  the  landlord's  share  of  the 
crop.  There  is  no  sneh  thing  as  *^  long-cropping."  In  this 
province  land  is  plentiful  and  the  population  small ;  so  that 
few  persons  care  to  make  cropping  contracts,  even  though 
landlords  offer  to  fhrnish  manure. 

In  Iwbjhiro  kuni,  Shinobu  ApoW,  an  instrummit  of 
lease  is  always  employed.  Acc<N'ding  to  the  nature  of  the 
term,  leases  are  divided  into '' single- term  bargains'*^  and 
« indefinite-term  bargains."^  In  the  former  one  year  is  the 
limit.  The  latter  name  is  given  when  the  owner  makes 
what  is  called  an  **  exempt  savden  '\^  puts  a  cropper  upon 
it,  charging  him  with  the  taxes  and  incidental  burdens,  but 
asking  in  return  only  a  share  of  the  produce.^  The  phrase 
*^  long-cropping  '*  is  not  used. 

In  Rikuzen  kunij  Toda  kori,  there  is  no  general  term 
for  the  lease  of  land.  But  in  that  sort  caUed  *' advance 
samlen  "^  (where  a  debtor  by  way  of  security  entrusts  his 
land  to  the  creditor),  the  term  is  usually  1  year  ;  the  rent, 
in  such  cases,  is  paid  in  rice  or  other  products,  and  the 
tenant  pays  the  taxes.  There  are  two  general  kinds  of 
tenancy,  the  one  just  mentioned,  and  the  ordinary  kind, 

1.  Ikki  (Bmgle-tenn)-<fat«  (put,  invest,  set  np).  Bni  date  is  also 
used  to  signify  '*  put  out,"  *'  evict ",  e.  g.  tana-date^  (eviction  from  a 
shop) ;  and  it  may  be  that  the  idea  conveyed  in  ikki-date  is  *'  eviction 
after  one  term  ".  But  it  does  not  seem  probable  that  the  parties 
would  have  the  notion  of  eviction  so  strongly  in  their  minds  at  the 
time  of  making  the  bargain  as  to  make  it  a  part  of  the  ordinary 
phrase  for  tenancy.  2.  Nenki-date,  8.  Maru  (entirely) -m«n  (exempt- 
nan  (scattered) -<2en  (land).  The  exemption  seems  to  consist  in  the 
owner  being  relieved  from  taxes.  Sanden  seems  to  have  been  the 
ordinary  term  corresponding  to  kotaku.  Probably  tandtfn  lay  in  scat- 
tered patches  here  and  there ;  the  cultivator  owned  his  home  and  hired 
patches  from  different  owners  in  different  places.  Perhaps  the  ko 
(small)  of  ko$aku  (lit.,  small-cultivation)  refers  to  the  smallness  of 
these  patches,  while  the  tan  (scattei-ed)  of  tanden  lays  the  emphasifl 
on  their  scattered  position.  4.  Riyeki-mai,  presumably  much  smaller 
than  a  regular  rental.    5.  Maye  (b6fore)-<an<ien. 
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eaUed  here  ''permanent  sanden,*^^  In  both  kinds  the 
obligation  of  the  tenant  is  only  to  pay  rioe-rent'  to  the 
landlord  ;  while  the  lessor  is  under  the  obligation  of  clearing 
out  the  water-channels,  repairing  roads  and  bridges,  and 
otherwise  doing  what  is  required  for  the  tenant's  welfare. 
But  the  parties  may  agree  not  to  abide  by  this  custom.  If 
the  tenant  fails  to  pay,  the  lessor  may  terminate  the 
contract ;  and  he  may  demand  the  rent  of  the  surety  or  the 
headman,  or  perhaps  he  brings  suit.  In  Miyagi  korif  in 
leane  of  houses^  or  land,^  the  lessee  and  his  company  give 
notice  to  the  headman,^  (as  in  the  case  of  a  change  of 
residence)  and  the  latter  occupies  the  position  of  a  surety. 
But  such  leases  may  not  be  made  between  members  of 
different  fiefs  or  between  a  resident  of  a  town  and  a 
resident  of  a  village.  The  amount  of  rent  is  usually 
reckoned  at  so  much  a  year.  If  the  lessee  fails  to  pay  as 
agreed,  the  lessor  may  retake  possession.  The  lessee  of  a 
house  usually  repairs  the  mats^  and  wooden  fixtures,^  and 
the  lessor  repairs  the  roof  and  the  like.  The  term  for  a 
lease  of  land  is  usually  10  years,  and  for  a  house,  8 
or  5  years. 

In  Rikuchu  kuni,  Isawa  korif  an  instrument  of  lease  is 
used  and  a  term  is  fixed ;  but  **  long-cropping,'*  so-called,  is 
not  known.  However,  one  who  has  reclaimed  waste  land 
becomes  in  fact  a  "  long-cropper,"  for  he  cannot  be  evicted 
at  the  landlord's  pleasure.  In  Iwate  kori,  an  instrument  of 
lease  is  used,  but  there  is  no  rule  as  to  the  term.  If  the 
rent^  is  paid,  things  are  allowed  to  go  on  as  they  are 
for  tens  of  years  indefinitely ;  but  it  is  not  genuine  <'  long- 
cropping,"  and  the  landlord  has  the  right  to  resume 
possession  whenever  it  suits  his  convenience. 


1.  Sanden-tetsuke  (fix).  But  in  both  of  these  term  the  turn 
of  thought  is  not  entirely  clear.  2.  Tokumai.  8.  Kaoku,  4.  Ji$ho» 
5.  Nanuski.    6.     Tatami,    7.  Tategu,    8.  Saku-toku-mai^ 
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renting  one  month  is  the  anud  term,  and  there  most  be  an 
inflimment  sealed  by  a  surety.  A  hoase-renter,  even  though 
he  be  worth  1000  ryo,  cannot  be  elected  to  any  office  involv- 
ing headship  over  other  men. 

In  Echizen  kum^  Asuha  kori,  no  instromeut  of  lease  is 
nsedi  oral  contract  being  usual,  and  the  agreement  being 
renewed  every  year.  In  '*  loog-cropping  "  the  landlord  has 
no  right  to  resume  possession  when  he  pleases,  provided 
rent  be  not  in  arrear ;  but  the  tenant  cannot  transfer  his 
right  of  cultivation  without  the  consent  of  the  landlord.  The 
rights  of  both  house-renters  in  towns  and  croppers  in  villages 
are  iuferior ;  and  only  house-owners  and  land-owners  ^  sit  in 
the  ward  and  village  assemblies  respectively,  while  the  crop- 
pers and  the  house-renters  are  given  the  task  of  serving  the 
wiue.  In  Tsuruga  kori,  every  landlord,  between  the  5th 
and  11th  days  of  the  1st  month,  prepares  a  book>  of  leases 
in  which  the  production,  area,  and  cultivator's  name  of 
every  leased  plot  of  land  are  entered,  and  each  cultivator 
affixes  his  seal.  This  occasion  is  called  *'  land-inspection."  ^ 
Where  a  person  has  occupied  the  waste  land  of  another  and 
turned  it  iuto  either  residence-land  or  cultivated  land,  he 
delivers  to  the  landlord  an  instrumeut  called  a  **  deed  of  in- 
definite-inspection." ^  Such  a  cultivator  has  no  term  fixed, 
but  pays  a  rice-rent  ^  and  cannot  be  deprived  of  the  land  by 
the  owner  at  pleasure. 

In  Kaga  kunif  Isbikawa  kon,  the  term  in  leasee  of 
caltivated  land  is  generally  one  year.  But  it  is  longer  in 
the  case  of  newly-reclaimed  land  ^  because  here  the  labor 
of  reclamation  is  bestowed  by  the  tenant ;  so  that  usually  a 
small  rent  ^  is  paid  and  the  term  is  not  fixed.  In  leases  of 
peach-tree  upland  7  the  term  is  generally  16  years,  and  in 


1.  Takamochi.  2.  Chobo.  8.  Ta  (rioefi6ld)-orof At  (taking 
down,  i.  e.  as  from  a  shelf,  to  inspect).  4.  Naga  (long,  indefinite)- 
oro9hi.  The  above  is  the  apparent  significance  of  the  phrase. 
5.  Toku-wai.    6.  Shinkai-ehi.    7.  Noihi-hata, 
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lotas  lowland,^  10  or  15  yean.  In  the  case  of  nbwly* 
redaimed  land  a  ienn  is  asoaliy  agreed  ou  after  some  years ; 
but  the  title  of  eoarse  is  in  the  lessor,  and  the  tenant  must 
still  pay  rent.'  In  leases  of  peaeh  or  lotas  land,  the  tenant 
may  transfer  his  interest  to  another  person,  or  may  even 
restore  the  land  to  the  lessor  before  the  term  has  ended. 
The  tenant  is  always  onder  the  obligation  not  to  iigore 
the  land.  In  no  ease  is  a  sarety  or  witness  to  the  contract 
reqoired.  In  leases  of  houses,  a  term  is  sometimes  fixed, 
sometimes  not.  In  the  former  case  a  deposit'  is  required. 
If  the  lessor  is  not  to  pay  interest  on  this,  an  abatement  is 
made  iu  the  rent  agreed  on.  If  the  lessor  at  the  expiration 
of  the  term  fails  to  return  the  deposit,  the  lessee  may  have 
the  hoase  sold  and  get  payment  oat  of  the  proceeds.  In 
towns,  the  term  for  the  lease  of  a-  hoase  ^  is  usaaily  one 
month,  the  rent  being  paid  moothly.  In  Eawakita  kori^  the 
lessee  of  cultivated  or  forest  land  may  use  the  land  as  he 
pleases,  while  his  term  lasts.  However,  he  may  not 
transfer  his  interest ;  or  if  circumstances  oblige  him  to  do 
80,  he  is  still  responsible  for  the  rent.  Where  the  crop  is 
destroyed  by  calamity  of  Heaven,  the  tenant  is  usually 
excused  from  rent.  In  Nomi  kori,  notice  must  be  given  to 
the  owner's  company  before  be  can  lease  his  house. 

In  Noto  kuni,  Hoshi  kori,  where  the  tenant  of  land 
fiedls  to  pay  the  rice-rent,^  the  lessor  complains  to  the 
district-chief <^  through  the  headman,  ^  and  the  tenant's 
property  is  sold  to  pay  the  rent.  Tbe  lessor  may  then 
retake  possession,  even  though  the  term  is  not  at  an  end. 
In  Eiishima  kori,  the  lessee  of  a  house  may  not  transfer  his 
interest  without  consent  of  ibe  lessor.  Where  the  property 
leased  is  destroyed  by  calamity  of  Heaven,  the  loss  falls  on 
the  lessor ;  but  if  by  fault ^  of  the  tenant,  be  must  pay 
compensation.     But  if  the  tenancy  is  a  perpetual  one,*  then 

1.  Haiu-da,  3.  Toku-mai.  8.  Shiii-kin.  4.  Tana.  6.  Toku- 
mai,  6.  Tif'ttnira,  7.  Kimoiri,  8.  Aya-macM,  9.  YH  (perpetaal)- 
uke  (nndertake)  or  yei-oro§hi  (to  take  dcim,  to  inspect.  See  Eohisen 
kwnl,amU). 
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the  loss  in  the  former  case  fiJls  on  the  tenant.  In  Hagni  hori^ 
the  term  for  a  lease  of  ooltivated  land  is  4  or  6  years, 
according  to  the  nature  of  the  land  or  the  costom  of  the 
village.  When  the  term  expires,  the  lessor,  if  the  lessee  has 
paid  his  rent  regularly,  is  bonnd  to  renew  the  lease.  In 
Soza  kari,  in  leases  of  residence  or  forest  land  or  of  salt- 
making  beaches, '  the  lessor  cannot  terminate  the  lease,  if 
the  lessee  pays  rent  regularly,  even  though  no  term  has 
been  fixed.  The  tenant  may  transfer  his  interest,  but  he  is 
none  the  less  looked  to  by  the  lessor  for  the  payment 
of  the  rent. 

In  Echu  kufUf  Imizu  kori^  in  leases  of  land,  the  tenant 
has  a  right  to  sub-let  or  to  sell  his  interest.  In  order  to 
change  the  use  of  the  land  or  to  cut  down  forests,  he  must 
obtain  the  lessor's  consent.  If  he  injures'  the  land,  he 
must  compensate  the  lessor  at  the  expiration  of  the  term. 
In  Tonami  Acort,  in  leases  of  land,  the  term  is  usually  for 
one  harvest  only ;  but  the  parties  may  agree  to  make  it  10 
or  16  years.  A  term  of  more  than  20  years,  however,  is 
not  allowed,  as  an  inspection  ^  of  lands  takes  place  in  this 
region  once  in  20  years.  In  Nikawa  kati,  in  leases  of 
cultivated  land,  a  written  instrument  is  required,  sealed  by 
both  parties  and  by  a  surety  for  the  lessee.  The  term  may 
be  perpetual  or  for  8  years  or  only  from  harvest  to  harvest, 
lu  leases  of  houses,  the  term  is  commonly  one  year,  b^;in- 
ning  with  the  8d  month ;  but  this  may  be  varied  by  agreement, 
and  there  is  no  fixed  custom.  A  written  instrument,  with  a 
surety  or  witness,  is  required.  The  lessor  may  retake 
possession,  if  the  lessee  fails  to  pay  the  rice-rent  *  or  the 
land-tax,^  even  though  the  term  is  not  ended.  Yet  if  the 
tenant  soon  afterwards  pays  what  is  due,  the  lessor  must 
allow  him  to  continue  the  lease.  The  tenant  may  not 
transfer  his  interest. 


1.  Seiyen-hamachi  of.  Bein,  **  IndoBtries  of  Japan,"  a.  v. 
**  Salt."  2.  AroMU  (almost  eqoivaleut  to  our  '« waste").  8.  BunkeH. 
4.  Tokumai,    6.  Chi-sd. 
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In  Eehigo  hum,  Eoshi  korif  there  is  neither  instmmeDt 
of  lease  nor  fixed  term.  It  is  the  custom  to  let  the  tenant 
continne  to  oaltivate  indefinitely,  so  long  as  he  pays  rent. 
If  the  cultivation  continaes  for  more  than  50  years,  it  is 
called  '^long-cropping,"  and  the  landlord  cannot  resume 
possession  at  his  pleasure.  Sometimes  a  person  contracts 
to  grant  his  possessions  to  another  at  a  low  price,  and  in 
exchange  to  cultivate  perpetually^  the  land  transferred. 
Sometimes  a  person  buys  land  in  a  place  distant  firom  his 
home,  and  places  his  agent  ^  upon  it,  to  cultivate  it.  In 
both  these  cases  the  rights  of  "  long-cropping  "  exist.  In 
Eariha  kori^  cropping  is  called  '' single-cropping.**  ^  The 
term  is  one  year,  and  the  tenant  gives  an  "irrigation- 
deed,**  ^  "  irrigation  *'  being  the  common  term  for  cropping. 
"Long-cropping  '*  goes  under  the  name  of  "  cropping  with 
[tax]  -covenant  "^  the  tenant  giving  an  instrument  and  under- 
taking to  pay  taxes  and  incidental  burdens ;  the  landlord 
cannot  resume  possession  at  will.  As  there  are  rich 
persons  among  the  croppers  and  house-renters,  there  is  no 
inferiority  of  their  rights  in  ordinary  intercourse.  In 
Eambara  kori,  in  leases  of  cultivated  land,  the  term  is 
usually  one  year,  and  the  tenancy  is  called  "  single-term 
cropping."  ®  If  the  parties  wish  to  renew  the  tenancy,  this 
is  done  by  making  a  note  upon  the  instrument  in  the  11th 
or  the  1st  month.  This  may  go  on  for  10  or  20  years. 
But  a  "perpetual-cropping"^  is  made  only  by  express 
agreement  at  the  inception  of  the  tenancy ;  in  this  case  the 
lessor  can  never  retake  possession,  unless  for  non-payment 
of  rent.7  If  the  owner  of  the  land  sells  it,  the  tenancy 
continues,  and  the  tenant  holds  the  land  as  against  the  new 
owner.     When    a   "  single- term  cropping "   is   made,   the 


1.  Yeitai-koiaku.  2.  Dairi-nin,  8.  letU-iaku,  because  the  term 
18  for  one  year  and  only  a  single  crop  is  raised.  4.  Mum-ire  ahanum. 
5.  t7b-(withoat  fail)-tt^  (promise)-ftofaibi.  6.  Ikki-kotaku.  7.  Sakv^ 
tokumai. 
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owner  pays  the  taxes.  He  may  retake  possession,  if  the 
tenant  fails  to  pay  rent,^  or  injures  the  land,  or  sells  his 
interest  to  another  without  consent  of  the  owner ;  but  notice 
must  be  given  before  the  last  day  of  the  twelfth  month.' 
The  cropper  may  cut  the  grass  on  the  balks  and  may  plant 
peas  or  beans  thereon.  The  owner  pays  the  expense  of 
repairing  water-channels,  bridges,  and  roads.  A  sale  of  the 
land  by  the  owner  terminates  the  lease.  In  a  "  perpetual- 
cropping  "  the  cropper  pays  all  local  taxes  and  the  rice- 
tax  9  directly  to  the  headman  ^  and  receives  the  receipt ;  he 
also  pays  the  expense  of  repairing  bridges,  roads,  and 
water-channels ;  but  expenses  due  to  an  unexpected  cause, 
such  as  war  or  rebellion,  are  paid  by  the  owner.  There 
is  a  sort  of  cropping  called  ''  sub-letting  cropping."  ^  For 
example,  A,  the  owner,  leases  to  B,  at  a  rent^  of  5  to,  and 
B  leases  it  to  0,  taking  a  written  instrument  and  a  deposit,^ 
and  fixing  the  rent  at  6  to.  The  term  may  be  1,  8,  or  5 
years.  If  for  some  default  of  B*s,  A  retakes  possession,  C 
loses  his  rights  in  the  land ;  nor  can  C  have  any  claim  against 
A,  though  morally  B  is  bound  to  compensate  C.  In 
the  same  %vay  as  above,  C  may  sub-let  to  D,  and  D 
to  £.  Where  land  is  leased  for  the  erection  of  a  water-mill 
or  a  factory,*^  a  term  is  fixed,  and  a  writteu  instrument,  with 
surety,  is  given.  The  rent  is  paid  annually,  the  amount 
varying  with  the  circiimstances  of  each  case.  When  residence- 
land  is  leased,  the  term  is  usually  one  year,  the  rent  being 
paid  annually.  If  the  tenancy  continues  for  2  years,  it 
becomes  a  perpetual  tenancy ;  so  that  if  the  owner  sells  the 
property,  the  tenant  has  the  right  to  contiuue  in  possession. 
In  leases  of  houses,  the   lease  is  of  the   structure®  only ; 

1.  Saku-tokumai,  2.  Bat  this  rule,  apparently,  would  apply 
ouly  where,  as  above  stated,  the  tenancy  wm  renewable  daring  the 
first  month  of  the  year.  The  investigator  has  not  recorded  the 
custom  for  tenancies  renewable  in  the  eleventh  month.  8.  Sluh 
gakarif  nengu,  4.  Na-muhi.  6.  Ten  (change,  hand  ovw)-tai$haJtu 
{iMBeykosaku,    6.  Shiki-kin,    7.  Suisha,  seizoba*    8.  TaU-mano. 
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outside  doors ^  and  sliding  paper-doors'  are  regarded  as  a 
part  of  the  strnctore,  bat  not  other  fixtures,^  nor  fioor- 
eoverings.^ 

In  Uwonoma  korif  one  year  is  the  asnal  time  for 
"  irrigation,"  and  the  instrnment  is  altered  on  renewal  of 
the  lease.  Where  "  irrigation  "  has  gone  on  continnonsly 
for  ten  years,  it  is  regarded  as  a  '^  perpetual  irrigation,*'  even 
though  no  instrument  of  that  sort  has  been  given,  and  the 
landlord,  unless  rent  is  in  arrear,  cannot  easily  resume 
possession;  but  if  the  landlord  sells  the  land  to  another 
person,  the  new  owner  may  at  his  pleasure  permit  or  forbid 
the  tenancy  to  continue.  In  leases  of  residence-land,  it  is 
the  custom,  when  land  is  to  be  let  lor  an  indefinite  time^ 
to  agree  that  the  lessee  shall  quit^  the  premises  whenever 
the  owner  requires,  paying  so  much  rent®  per  year  and  so 
much  for  laborers'  services  ;7  and  that  the  landlord,  when  he 
desires  to  resume  possession,  must  give  half  a  year's  notice 
and  must  pay  the  expense  of  removal. 

In  Bado  hniif  Sawata  koH,  in  ordinary  cropping  con- 
tracts, a  term  is  fixed,  and  no  perpetual  tenancies  exist. 
The  name  "  long-cropper  "  is  used  where  a  person,  as  in 
the  cflse  of  the  so-called  ''  gate-way  farmer,"  ^  has  a  perpetual 
Tight  of  cultivation  in  temple-lands ;  but  even  in  this  case 
the  land  is  sometimes  resumed  by  the  owner  at  pleasure. 
Both  croppers  and  house-renters  are  regarded  as  having  in- 
ferior rights,  and  they  are  not  chosen  to  any  office  which 
involves  the  headship  of  men. 

Samimdo.  In  Tamba  hunt,  Eawata  koH,  no  instrument 
of  lease  is  used  and  no  term  is  fixed.     **  Long-cropping " 

*— ^»^— ^"^  will  ■  ■■       I      ■  M        ■       »       ■■■■■■■■         ^.i— w— ■     ■■■■  I        ■    -  I   ■■   ■ ■«    n    MiM  ^w»    I       ■    ■  ■      ^m^^^^m^^^ 

1.  To.  3.  Shqji.  8.  TaUgu,  4.  Shikimano,  5.  Tachinoku. 
6.  Ji  (land)-<2at  (price).  7.  NinsokUt—doxxhtleas  the  laboring  seryiees 
required  from  each  householder  on  local  public  works  ;  presamably 
the  renter  was  regarded  as  the  true  obligor,  as  between  the  parties, 
though  the  owner  alone  was  legally  liable.  8.  Mon  (gate)-Mn 
(MoTe)'hifakuMho,  He  rented  the  land  belonging  to  a  temple  and 
lying  just  in  front  of  or  around  it. 
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is  unknown,  and  the  landlord  may  resome  posseasion  at 
any  time,  ev«n  though  the  cultivator  haa  been  in  poBseBsion 
far  many  tens  of  years.  When  the  tenant  changeB  moor- 
land' into  wet-land,^  instromenta  of  perpetual  lease'  are 
exchanged.  In  Taki  kori,  there  is  a  law  that  instrumenta  of 
lease  must  be  exchanged  ;  but  in  fact  no  one  doea  ao.  No 
term  la  fixed,  nor  ia  the  name  "  long-croppbg  "  aeed ;  bat 
by  custom  a  landlord  cannot  reanme  poasession  where  the 
tenant  has  cnltivated  for  more  than  10  years,  provided  there 
are  no  arrears  of  rent. 

In  Tajima  kuni,  Iznshi  kori,  no  instrument  of  leaee  is 
used  anil  no  term  is  fixed.  If  rent  is  not  in  arrear,  the 
landlord,  as  u  matter  of  fact,  never  evicts  the  tenant ;  hut 
the  name  "  long-cropping  "  is  not  used  and  the  right  exists 
to  evict  at  any  time.  Great  watchfulness  is  exercised  over 
changes  of  residence  by  house-renter  a,  and  an  instrnment  is 
always  employed. 

In  Inaba  kuni,  Homi  koH,  neither  on  instnunent  of 
lease  nor  a  fixed  term  is  customary  in  case  of  croppers'  * 
contracts.  If  rent  is  not  in  arrear,  cultivation  may  be 
continued  for  many  tens  of  years.  There  is  in  name  no 
"  long-croppii^,"  but  a  tenant  sometimes  hands  over  the  cul- 
tivation to  another  person  nithont  the  landlord's  consent ; 
though  in  such  a  case  the  latter  always  looks  to  the  original 
tenant  fur  payment,  in  case  rent  falls  into  arrears,  and  has 
the  right  to  resume  possession  at  any  moment.  House- 
renters  of  the  lower  class  are  not  permitted  in  the  towns 
to  assume  a  firm  name,'  or  to  be  elected  officers  of 
tlie  war  d. 

In  Hoki  knni,  Aimi  kori,  no  instrument  of  lease  is  used 
and  no  term  fixed.  If  rent^  ts  paid,  the  tenant  may  continoe 
to  cultivate  for  many  tens  of  years.     It  is  customary  for 

1.  S'o-elii.  2.  Ile-clii.  S.  Ytitai-gari.  i.  Saku-nin.  6.  Yo-go. 
G.  Jbt  (pnt)-kucl<i  (moutb].i»ai  (nee),  i.e.  tie«  to  eat,  another 
cupliemistie  expression  tor  a  pajmeat  due. 
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saoeesBive  sub-leases^  io  be  made,  withoat  needing  per- 
mission from  the  landlord,  the  latter  looking  to  the  original 
tenant  in  case  of  non-payment.  The  landlord  has  ordinarily 
the  right  to  resume  possession  at  any  time;  but  he  cannot 
easily  do  so  "v^here  the  tenant  has  changed  sandy  land^  into 
good  land 3  (which  they  call  ^'grass-starting/')  and  his 
famOy  has  continued  to  cultivate  it  for  three  generations  ; 
in  such  cases  the  cropper  has  the  privilege  of  buying  the 
land  at  a  price  four-tenths  lower  than  that  at  which  it  is 
offered  to  others. 

In  Idznmo  kuni,  Shimane  kori,  in  leases  of  houses,  a 
"  house-contract-deed  "  ^  is  usually  required  by  the  owner, 
Miih  a  surety  or  a  witness.  The  contents  of  the  instrument 
are  not  always  the  same,  but  it  usually  contains  provisions 
about  the  deposit,  the  amount  of  rent  ^  and  the  time  of 
payment,  with  covenants  to  obey  local  regulations  and  to 
restore  possession  whenever  the  lessor  desires,  as  well  as 
an  engagement  by  the  sarety.  In  NOgi  kon,  the  term  in 
leases  of  cultivated  land  is  usually  one  year,  the  tenant 
engaging  to  pay  rent.^  The  amount  of  the  rent  is  not 
exactly  determinable,  as  the  lessor  reduces  it  wherever 
there  is  a  failure  of  crops  or  an  unusually  poor  yield.  Bent 
is  paid  twice  a  year,  in  the  7th  and  the  12th  months  ;  but 
the  parties  may  agree  otherwise.  Sometimes  a  lease  is 
made  for  a  term  of  years  ;  and  in  that  case  the  cropper  may 
transfer  his  interest,  though  he  is  still  responsible  for  the 
rent.  The  lessor  may  resume  possession  on  non-payment, 
even  though  the  term  is  not  ended. 

In  Iwami  kunif  Shima  kori,  the  lessee,  in  leases  of 
cultivated  land,  is  termed  **  land-owner  **''  or  ''esquire,"^  and 
the  lessor,  "petty-cropper"®  or  "low-cropper.**  i^  xhe 
amount  of  rent  depends   on  the  quality  of  the  land,  th^ 


1.  Ten-tai.  See  ante,  Echigo  kttni,  Eambara  koH.  2.  Suna-chi, 
3.  RyO'den.  4.  lye-uke-jd.  5.  Ya-ckin,  6.  Kake-mai.  7.  Ji'tnuhi, 
8.  Ji'to.    9.  Ko-saku-nin,    10.  Oe-$aku-nin, 
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expense  of  cnltiyation,  and  the  iigiiries  ftrising  from  storm, 
floods,  and  drought.  Written  instruments,  as  well  as 
sureties,  are  never  employed.  In  Naka  kori,  the  term  in 
leases  of  -  cultivated  land  is  asoaUy  one  year,  no  written 
instrnment  being  required.  In  leases  of  houses,  the  rent  is 
paid,  in  towns,  monthly ;  in  villages,  annually.  Waste-land 
is  sometimes  leased  to  make  bamboo  forest,  and  the  term  is 
10,  20,  or  even  80  years,  written  instruments  being  alwa3rs 
required. 

Bantodo.  In  Harima  kutd,  Shikito  kori^  no  instrument 
of  lease  is  used,  and  the  term  is  one  year.  But  an  instru- 
ment is  used  when  the  resident  of  one  village  lets  out  the 
cultivation  of  land  belonging  to  him  in  another  village. 
This  is  called  **  long-cropping ; "  the  cropper  pays  both 
taxes  and  incidental  burdens,  and  may  transfer  his  cropping 
right  to  another.  In  Mimasaka  kutii,  NishihOjd  kori,  the 
lessor  may  not  retake  possesBion  during  the  term,  unless  the 
tenant  fails*  to  pay  rent.^ 

In  Bozen  kuni,  Mino  kon,  the  tenant,  in  leases  of  land, 
pay  the  local  taxes,  ^    and   the   lessor  the  rice-tax.' 

In  Bicbu  kuni,  Eubaya  kori,  the  right  of  a  cropper  may 
be  sold,  but  the  village-officers  have  nothing  to  do  with  such 
a  sale.  The  reason  is  that  it  transfers  merely  the  interest  of 
the  tenant,  not  the  land  itself,  and  hence  it  is  a  private 
affair  between  the  buyer  and  seller.  If  the  new  cropper 
does  not  pay  the  rent^  or  injures  the  land,  the  owner  may 
take  away  his  interest. 

In  Bigo  kuni,  Fnkatsu  kon,  an  instrument  of  lease  is 
used.  One  year  is  the  term,  beginning  in  the  case  of  rice- 
field  at  the  5th  month,  and  in  the  case  of  upland  at  the  lOih 
month.  When  the  landlord  wishes  to  resume  possession > 
he  must  give  notice  in  the  former  case  in  the  1st  month ; 
in  the  latter  case  no  notice  is  necessary.     One  who  has 

1.  Ya-ehin  (hoaBe-rent),  tokumai  (rice-rent  of   land).    8.  NuM^ 
S.  N0ngu.    4.  Saku-chin. 
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eoltiTaied  for  more  thaa  15  years  is  called  a  "long- 
eropper/'  and  he  cannot  easily  be  evicied.  In  Mitsnki 
fori,  no  instroment  of  lease  is  used  and  no  term  fixed,  the 
landlord  resuming  possession  at  any  time.  After  more  than 
10  years'  coltivation  the  tenant  becomes  a  "  long-cropper  " 
and  the  landlord  cannot  easily  resame  possession.  Where 
waste  land  has  been  reclaimed  and  cultivated,  the  tenant 
may  dispose  of  bis  cropping-right  as  he  pleases,  without 
giving  notice  to  the  landlord.  Those  who  are  croppers  only 
and  do  not  also  possess  some  land  ot  their  own  are  called 
"floaters,"^  and  are  placed  in  the  lowest  seats  at  the 
village  assembly. 

In  Aki  ktifUn  Numata  and  Ali  koHf  no  instrument  is 
used  and  no  term  is  fixed ;  the  contract  is  always  a  private 
oral  one.  When  waste  land  has  been  reclaimed  and 
cultivated,  the  term  <*  long-cropping "  is  used,  and  the 
landlord  cannot  easily  resame  possession.  The  rights  of 
honse-reiiters  are  somewhat  inferior  to  house-owners,  as 
they  may  not  wear  full  dress. 

In  8uwo  kutii,  Eyuka  kori,  the  tenant  is  bound  not  to 
injure  the  land  he  cultivates ;  but  if  injury  is  caused  by 
calamity  of  Heaven,  the  lessor  must  pay  the  expense  of 
repairing  the  injury.  In  some  cases  cultivated  land  is  leased 
in  the  ordinary  way;  this  is  called  "low-cropping."'  In 
others  the  cultivator  works  under  the  direction  of  the  land- 
owner. There  are  two  sorts  of  cultivated  land,  one 
producing  two  crops,  barley  and  rice,  the  other  a  rice-crop 
only.  The  former  is  termed  <'  land  of  two-seasons'  plant- 
ing,">  the  latter  "limdof  one  season's  planting."^  The 
former  is  first  quality'^  land,  and  is  assessed  to  yield  4 
bales    [of  rice]    per  tan ;  the  latter  is  middle^  or  low  ^ 


1.  XJke  (float)-ni^  (pass  over).  9.  Ot'tahi.  Probably  in  the 
loxmer  case  the  rent  was  a  fixed  qaantity  of  rice ;  in  the  latter  the 
ealtivator  was  giveo  a  share  of  the  rodnet.  8.  UTtM-maM.  4.  IkH, 
mahi.    5.  Jd-td,    6.  Chik-tS,     7.  Qe-id. 
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quality  land,  and  yields  2^  or  8  bales  per  tan ;  these  amounts 
the  tenant  mast  give  to  the  landlord  every  year,  the  taxes 
being  paid  by  the  latter.  Written  instrnments  are  never 
employed.  The  lessor  may  retake  the  land,  even  before  the 
end  of  the  term,  if  the  proper  amount  of  rice  is  not  paid. 

In  Nagato  ftunt,  Toyoda  kori^  there  is  both  the  ordinary 
tenancy  and  a  kind  called  *'  eztra-pftyment.*'^  lu  the  latter 
the  tenant  pays  the  Qovemment  rice -tax,  as  well  as  the 
rent,'  the  amonnt  of  the  latter  being  fixed  according  to  the 
nature  of  the  land.  Sometimes  a  surety  is  required  (and  in 
that  case  the  term  of  lease  is  a  fixed  one),  but  no  official 
sanction  is  needed  and  hence  no  written  instrument  is  used. 
In  leases  of  houses,  the  lessee  makes  an  '<  advance- 
pa3rment"3  or  deposit,^  and  on  non-payment  of  rent, 
this  sum  is  resorted  to  by  the  lessor,  who  usually  retakes 
possession  of  the  house.  When  the  tenant  removes,  the 
advance  is  restored,  but  not  with  interest. 

Nankaido.  In  Eii  kuni^  Nakusa  and  Abe  kori^  the 
cropper  is  called  *'  low-cropper.*'  ^  The  contract  is  a 
private  one,  no  instrument  being  employed  and  no  term 
fixed.  The  cropper  is  at  liberty  to  transfer  his  interest  to 
another  person,  for  a  price  called  *'  produce  money,"  ^  and 
the  consent  of  the  laudlord  is  not  needed.  If  rent  is  not 
paid,  the  landlord  looks  to  the  cultivator  for  the  time  being  7 
and  distrains  upon  his  interests.  House-renters  must  give 
bond  with  a  surety,  and  if  the  rent  is  in  arrear,  the  land- 
lord  may  have  the  tenant  quit  at  any  time.  The  house- 
renter's  rights  do  not  differ  from  those  of  the  house-owner. 

In  Sanuki  kunif  Eagawa  kori,  no  instrument  of  lease  is 
used  and  no  term  is  fixed,  and  if  the  rent  is  paid,  cultivation 

1.  Ka  (extra)-c^  (mannger).  The  above  seemB  to  be  the  literal 
rendering  and  to  agree  with  the  nature  of  the  tenancy.  In  fact, 
however,  kachU  is  synonymons  with  tokumai  or  rice-rent.  See  Usen 
kaiUt  Okitama  kori^  iupra,  2.  Toku-mai,  8.  Maye-kin,  4.  Shiki- 
kin.  5.  Ge  (lowest,  petty)-«aikH-iim.  6.  Toku-gin  7.  Oentaku-iuru^ 
mono. 
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may  eontiniie  for  an  indefimte  time.  **  Long-oropping  "  is 
not  known.  A  person  not  owning  land  where  he  lives  is  not 
treated  like  an  ordinary  flumier  and  is  called  a  "  between- 
man."  ^  The  rights  of  a  honse-renter  are  inferior  to  those  of 
a  honse-owner,  and  a  law  forbids  his  family  to  learn  the 
polite  aceomplishments  or  to  wear  silk  clothes.  In  Naka 
kori,  no  instmment  of  lease  is  used ;  the  term  is  one  year. 
If  the  rent  is  paid,  cnltivation  may  continae  for  an  indefinite 
time ;  bat  there  is  no  ''  long-cropping."  For  hoase-renters 
there  must  be  a  surety  and  a  bond ;  and  if  rent  is  not  paid, 
the  landlord  applies  to  the  local  officials  and  has  the  tenant 
leave.  The  hoose-renter's  rights  are  regarded  as  inferior  to 
those  of  the  house-owner,  and  he  is  not  chosen  as  a  ward- 
officiaL 

In  lyo  kunif  Uwa  kari^  no  instrument  of  lease  is  used. 
The  term  is  5  years,  although .  the  landlord  may  resnme 
possession  within  that  period  on  non-payment  of  rent.  The 
rights  of  non-land-owning  farmers  and  of  hoose-renters  are 
inferior ;  and  the  latter  may  not  wear  fall  dress.  In 
Onsen  kori^  no  instmment  of  lease  is  ased  and  no  term  is 
fixed.  If  rent  is  not  in  arrears,  cultivation  may  continue 
indefinitely.  Where  the  tenant  builds  a  house  on  the  land, 
a  supplementary  3  contract  is  sometimes  made  for  it.  House- 
renters  and  landless  farmers  are  made  to  sit  at  the  end-seats 
in  the  village  assembly ;  ^  and  the  former  are  not  allowed  to 
wear  the  outer  coat.^ 

In  Tosa  /rum,  Eochi  kori,  the  "original  land"^  is 
forbidden  to  be  sold,  but  the  same  purpose  is  attained  by 
making  long  leases.  The  lease  is  termed  a  '^  nineteen-crops 
[lease] ,"  ^  the  term  being  20  years,  and  a  deed  is  given 


1.  ModOt  a  contraction  of  ma-hito;  these  persona  ranked  between 
the  farmers  and  the  ontcute  (Mfdn  and  yeta).  2.  Hof/a-(margis)- 
hiki  (writing).  8.  Yori-ai,  4.  Haori,  6.  Handen^  the  land  brought 
into  cultivation  and  registered  before  tiie  Yamanchi  family  acceded 
(about  1602).    6.  Juku-saku. 
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engaging  the  retom  of  the  land  at  the  end  of  the  term.  The 
eropper  is  to  give  the  land  owner  a  rent  termed  "  extra- 
produce,"^  and  is  to  pay  the  taxes  and  other  expenses.  He 
has  the  right  to  sahlet  to  others  and  obtain  a  profit  thereby 
without  the  consent  of  the  land-owner.  The  latter  is  called 
**  under-owner  "  and  the  farmer  "  upper-owner."^  In  Hata 
horif  the  land-owner  may  retake  possession  on  non-payment 
of  rent.  If  no  term  is  fixed,  the  owner  may  retake  aft 
any  time. 

Saikaido.  In  Chikuzen  kunif  Naka  and  Sagara  horif 
no  instrument  of  lease  is  used,  and,  though  no  term  is  fixed, 
one  year  is  the  usual  limit.  The  expression  "long- 
cropping  "  is  not  used,  and  the  landlord  may  resume 
possession  at  his  pleasure,  but  he  must  give  notice  a  year 
in  advance. 

In  Chikago  kutn,  Ikuiba  korij  a  written  instrument  is 
not  commonly  used  in  leases  of  realty. 

In  Bnzen  Aniiit,  Kiku  kori^  no  instrument  of  lease  is 
used.  One  year  is  the  term.  The  landlord  may  resume  pos- 
session at  any  time,  even  though  the  tenant  may  have  been  in 
possession  for  many  tens  of  years  ;  but  after  the  seed  has  been 
sown,  the  tenant  cannot  be  evicted  before  the  harvest.  The 
expression  **  long-cropping  "  is  not  used.  In  Shimoge  kori^ 
no  instrument  of  lease  is  used  and  no  term  is  fixed.    The 

1.  Ka-ehi'tM,  2.  Soko  (bottom) -Ji-(lAnd)-maeAi,  and  uwa  (opper, 
U>p)-ji'moehi.  These  terms  differ  slightly  from  those  given  by  Mr. 
Grinnan  (in  his  paper  on  "Feudal  Land  Tenure  in  Tosa," 
Trans.  Asiat.  Soo.,  1892),  which  are  soko-guchi-mochi  and  uwa-zuehi' 
woehi.  I  cannot  find  that  the  written  charaeter  for  ji  may  legiti- 
mately be  pronounoed  Utichi  (though  the  meaning  of  Ji  and  ttuchi 
are  almost  identical) ;  and  the  term  probably  varied  in  different 
places.  Mr.  Grinnan,  however,  says  that  the  same  oharacter  in 
Tosa  served  for  both  words.  He  adds  that  ftuf^i  was  sometimes 
osed  for  moehi,  the  full  term  being  moehi  nushi.  Parts  of  the  above 
passage  in  the  original  are  quite  obscure,  and  the  whole  paragraph 
gives  an  utterly  i^suiBcient  view  of  Tosa  leases,  as  may  be  seen  by 
referring  to  Mr.  Grinnan's  paper. 
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kw  18  that  the  cropper  shall  andertake  the  payment  of  taiea 
and  incidental  burdens.  It  was  found  that  when  the  land- 
lord paid  these,  he  increased  the  rent,  the  cropper  abandoned 
bis  occapation,  and  the  land  went  to  waste ;  so  that  since 
the  period  Anyei  (1772-1781)  the  feudal  lord  baa  the  taxes 
and  burdens  leyied  directly  upon  the  croppers  and  annually 
inspects  the  quality  of  their  production,  (Since  the  Restoration 
many  crafty  ones  among  the  the  *' long-croppers "  have 
declared  themselves  to  be  the  owners  of  their  land  and  have 
procured  judgments  of  the  courts  in  their  &vor ;  and  al- 
though there  may  have  been  some  justice  in  their  claims, 
theur  evidence  of  ownership  was  usually  only  this  practice 
of  pajring  taxes  and  incidental  burdens.)  A  '*  direct-crop- 
ping "  ^  afler  20  years  occupation,  and  a  **  different-crop- 
ping "  ^  after  40  years,  become  a  perpetual-cropping,  and 
the  landlord  cannot  resume  possession  at  pleasure;  so 
that  most  landlords  resume  possession  at  the  end  of  14  or 
16  years  and  then  let  out  the  land  again.  In  Miwa  kon^  no 
instrument  of  lease  is  used  and  no  term  is  fixed.  Cropping 
is  called  "  temporary-possession."  '  The  cropper  undertakes 
in  his  own  name  the  payment  of  taxes  and  incidental 
burdens.  The  expression  'Mong-cropping  *'  is  not  used, 
and  the  landlord  has  the  right  to  resume  possession  at 
pleasure,  no  matter  how  many  years  of  tenancy  have  lapsed. 

In  Hizen  kuni,  Banuki  korif  no  instrument  of  lease  is 
used  and  no  term  is  fixed,  nor  is  '<  long-cropping  *'  known. 
If  the  possession  of  the  land  is  to  be  resumed,  the  landlord 
must  give  one  year's  notice. 

In  Higo  kuniy  Aso  koiiy  where  an  instrument  has  not. 
been  made  out,  and  the  cropjper  fails  to  pay  therent,^  the  owner 
may  retake  possession.  There  is  a  sort  of  cropping  called 
''undertaking  the  assessment,"^  in   which  the  cultivator 


1.  Jiki-koiaku,  heUu-komku,  See  Shinano  kunif  tvpra,  and 
the  chapter  on  "Pledge  and  Hypothec"  2.  Kari-data,  8.  Tokumaw 
4.  Taka-iri. 
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pkjrs  the  QoTemnunt  rioe-tax  ^  and  loeal  ezpenMa,  as  well  as 

In  Hyag»  Jtuiit,  Usnki  ilwri,  no  term  is  fixed  knd  no 
inat.mnmnt  of  lease  is  osod  exoapt  for  eropping  in  another 
village.  If  cnltivation  oontonaes  for  more  than  10  years, 
the  rights  of  " long-oropping "  are  obtained;  and,  pro- 
vided the  rent  be  pud,  the  landlord  can  resume  posseesion 
only  for  the  purpose  of  onltivating  the  land  himself,  and  not 
to  let  it  out  again  to  another  person.  Bat  although  the 
term  "  long-eropping  "  is  nsed,  the  cropper  cannot  transEBr 
his  interest  to  another. 

In  Bd  ktitd,  Ishida  kori,  no  instmment  of  lease  is  nsed 
nod  no  term  is  fixed.  Sometimes,  if  both  partieB  are  satis- 
fied, cnltivation  continues  for  many  tens  of  years  ;  hot  the 
landlord  has  the  right  to  resume  possession  at  any  time. 
Custom,  however,  forbids  him,  if  the  seed  has  been  sown, 
to  evict  until  after  the  harvest. 

In  Tsushima  kutU,  Shimoagata  kori,  when  the 
nnmber  of  cnltivators"  oa  the  pablicland  diminishes,  the 
headman  *  has  the  people  choose  and  gives  the  elected  one 
an  officially-sealed  certificate  and  has  him  cultivate  the 
onused  portion.  This  is  called  "  temporary-coltiTation."  > 
If  the  taxes  fall  in  arrear,  the  land  is  immediately  taken 
away  and  givrn  to  another.  Where  a  person  agrees  to 
cnltivate  land  on  behalf  of  the  owner,  he  is  called  a  cropper ; 
the  landlord  may  resume  possession  at  any  time,  even 
though  such  cultivation  may  have  gone  on  for  many  tens  of 
years. 

2.— PERSONAL  PROPEBTY.' 

ToXAino.  In  Eai  kuni,  Yamanashi  koti,  in  loans  of 
rice  or  other  grain,  a  value  is  fixed  on,  and  either  the  price 

1.  Nenffu.  2.  Tokumai.  8.  Tmkuri-nuthi.  4.  Oicki-yaka 
(orderiug- officer),      fi.  lam-ialm.    t.  Ihia  MCtion  is  one  of  those  in 
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or  eorn  of  an  equivalent  valae  is  returned,  interest  being 
added.  On  a  principal  of  80  yen^  the  interest  is  25  sen  per 
month. 

In  Masashi  kwd,  Toyoshima  km-i,  where  clothing  or 
bedding  is  lent,  the  term  is  usually  8  days ;  as  to  other 
articles  there  is  no  general  rule. 

TosANDo.  In  Bikuzen  Aruitt,  Toda  kmi^  in  the  hiring  of 
horses  from  dealers,  the  hirer  of  a  8-year-old  horse  will 
deposit,  say,  8  yen,  if  the  value  of  the  horse  is  10  yen^  with 
the  dealer,  and  when  the  horse  is  5  years  old,  he  is  returned 
to  the  dealer,  and  the  latter  restores  the  deposit.  This  is 
an  old  and  popuhir  custom,  because  both  parties  profit  by 
the  arrangement.^  If  a  hired  horse  or  cow  bears  a  foal  or 
a  calf,  the  latter  is  the  property  of  the  owner ;  but  it  is 
usually  agreed  that  if  during  the  term  there  are  2  or  8  foals 
or  calves,  the  hirer  shall  receive  the  gift  of  the  dam.  In 
loans  of  grain  and  money,  the  term  is  usually  one  year, 
ending  with  the  12th  month. 

In  Uzen  kunif  Okitama  kon,  in  the  hiring  of  cattle  or 
horses,  if  the  animal  dies  by  sickness  or  violent  accident, 
the  hirer  does  not  pay  compensation.  But  this  rule  applies 
only  where  the  lender  is  a  dealer.  Where  he  is  an  ordinary 
farmer  or  other  outsider,^  the  hirer  must  make  compensation 
at  a  later  time  by  means  of  manual  services.  If  the  animal 
dies  by  sickness  or  violent  accident,  the  hirer  does  not 
compensate ;  but  it  is  otherwise  if  the  death  is  due  to  the 
hirer's  intention.^ 

HoKUROKUDo.  In  Kaga  kunif  Kawakita  kori,  if  a  horse 
is  lent   during   the   cultivating   season,  the  term  <<  season 

which  the  compiler  has  failed  to  obtain  materials  at  all  satisfactory. 
Hueh  must  be  allowed,  however,  for  the  probable  dearth  of  definite 
eostoms  on  this  subject.  Life  iu  old  Japun  was  not  cliaracterized 
by  snch  an  abondance  of  personalty,  especinlly  of  the  sort  likely  to 
be  borrowed  for  hire,  as  in  the  West.  The  law  of  personalty  is 
chiefly  contained  in  the  subjects  of  Sale  and  Ple^.  1.  The  lender 
getting  the  feed  of  the  horse,  the  hirer  the  use.  2\Shir6td,  8.  Just 
how  the  two  rules  of  lending  differ  is  not  clear. 
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loan  *'  ^  is  used ;  if  during  the  winter,  **  winter-feed  loiin," 
this  hitter  being  made  in  order  to  feed  the  animal  during  the 
winter.  Sometimes  a  2-year-old  horse  is  lent,  to  be 
retamed  when  he  is  8  years  old.  The  borrower  profits  by 
the  manure,  and  at  the  same  time  feeds  the  horse,  so  that 
when  he  is  returned  the  lender  profits  by  the  increase  in  its 
valae.  In  Ishikawa  kori,  there'  is  a  custom  of  rice-lending 
called  <*6-to-loan,"*  by  which  6  to  nre  lent  and  6  to  are 
returned  in  the  autumn  of  the  ensuing  year. 

Sanindo.  In  Idzumo  Arum,  Shimane  kori,  clothes  and 
furniture  are  sometimes  lent  on  an  arrangement  caUed 
'' exchange.*' 8  Money  is  borrowed  and  the  articles  are 
given  in  exchange  as  security,  a  dnte  being  fixed  fur  repay- 
ment.  If  at  that  time  the  debtor  fails  to  pay  principal  and 
interest,  the  creditor  may  sell  the  articles. 

Saixaido.  In  Ohikugo  kum,  Mitsuma  kori,  a  written 
instrument  is  required  in  loans  of  money,  but  not  in  loans 
of  other  articles. 

8.— PERSONAL  SERVICES.* 

Tokaido.  In  Musashi  kuni,  Toyoshima  koHf  the  hiring- 
out  of  appreutices,^  personal  services  is  practiced  among 
masters,^  when  a  master-artisan  ^  has  a  great  denl  of  work 
placed  in  his  hands  and,  needing  extra  apprentices,  hires 
temporarily  the  apprentices  of  some  other  master  ;  and  a 
reasonable  wage  is  paid.  But  no  apprentice  who  has 
completed  his  term  ^  of  apprenticeship  and  has  a  separate 
establishment  can  be  so  hired  out  by  his  master  without 
his  consent. 

1.  SaigetHu-k(uhi.  SaigeUu  (year-month)  couveys  the  idea  of  a 
period  of  time,  long  rather  than  short.  2.  Roku-to-koMld,  8.  JTawa. 
Ke-ire,  4.  Jin-ryoku,  Here  again,  meagre  materials  are  oflered.  The 
whole  subject  of  carriers,  as  to  which  many  customs  preTailed,  has 
been  left  practically  antuached.  5.  Dethi,  6.  Oya  (parent)-ifcata  (per- 
son). 7.  To-ryo.  To  is  the  ridge-pole  of  a  roof,  ryOt  the  lesser  timbers  ; 
to-njo  has  figuratively  c6me  to  mean  "  master-artisan.**    8.  Nenki. 
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TuSANDo.  In  Shinano  kimi^  Takal  korif  in  hirings 
for  more  than  one  year,  a  written  instrument  moat  be  made 
oat.  The  wages  of  artisans  are  paid  twice  yearly,  in  July 
and  December.  In  Baku  koHf  in  the  season  of  cultivation, 
fiturmers  hire  themselves  out  to  each  other  in  torn.  This  is 
termed  <'  matnality,"  ^  and  the  wages  are  those  of  ordinary 
servants,'  the  same  rate  being  taken  in  every  case.  Bat  a 
man's  labor  for  1  day  mast  be  repaid  by  1^  days  of  a 
woman's  labor ;  and  1  day's  use  of  a  horse  is  equivalent 
to  2  days  of  a  man's  labor.  If  an  artisan  is  given  his 
wages  in  advance,  and  he  delays  the  performance  of  the 
work,  he  must  pay  interest  on  the  money  received  or  give 
extra  labor ;  on  the  other  hand,  if  the  employer  does  not 
pay  the  wages  when  due,  he  must  add  interest. 

In  Uzen  /rimi,  Okitama  korif  where  a  hired  man  runs 
away  with  his  master's  money  or  with  advance- wages,  the 
employment-office  ^  from  which  he  was  hired  is  not  respon- 
sible. 

In  Rikuzen  Anim,  Toda  kon,  when  a  farm-laborer  6  is 
hired,  the  time  is  usually  8  years,  his  wages  being  paid  in 
advance,  and  a  written  instrument  being  given.  For  woman- 
laborers,^  the  term  is  usually  1  month  or  2  or  8  weeks,  uo 
written  instrument  or  surety  being  given.  In  Ojika  koH,  there 
is  no  regular  term  for  the  hiring  of  sailors  ^  or  boat-cooks, 
as  the  engagement  is  usually  for  the  time  of  the  voyage,  nor 
is  there  a  regular  rate  of  wages.  If  their  belongings  are 
lost  during  the  voyage  by  calamity  of  Heaven,  the  ship- 
owner is  responsible.  He  is  bound  to  pay  wages  and  furnish 
food,  eveu  while  the  ship  is  touching  at  a  port.  Men  to 
man  a  fishing-boat  ^  are  hired  for  a  single  season  (that  is,  for 
the  bouito-catching  season)  from  April  1st  to  July.  Each 
man  receives,  beside  his  wages,  one-tenth  or  one-fifth  the 
price  of  the  fish  caught  by  him. 


1.  Tui.     2.  Hokonin,     8.  lye-nutki.     4.  Youi-yado.     6.  Sahi- 
otoko.    6.  Saku-onna*    7.  Sendo.    8.  Oyo  (fishing)-/^  (man). 


84  FBITATB  LAW  IH  0U>  JAPAH. 

HoKXTBOKUDo.  In  Eaga  kunif  Nomi  kori,  the  tenn  for 
hiring  sailors  is  from  the  departnre  to  the  retom  of  the  ship. 

In  Echa  kunit  Nikawa  Apon,  hiborers  are  commonly 
hired  for  hoose-bnildingi  roof-laying,  and  rice-planting,  and 
are  termed  '<help."^  In  Imizu  korif  a  person  hired  to 
^Hury  is  bonnd  to  carry  carefully,  but  is  not  liable  for  injury 
happening  through  calamity  of  Heavoi. 

Saiondo.  In  Iznmo  kuni,  N6gi  kori,  no  "  place-filler  "  s 
exists  for  the  hiring  of  servantss  and  the  master  hires  them 
directly.  But  there  is  a  person  called  **  parent  "^  who  acts 
as  surety  for  such  persons  and  through  whose  hands  the 
wages  ^  are  paid  twice  a  year.  No  regular  custom  exists 
as  to  the  hiring  of  artisans  ;  the  wages  are  reckoned  at  so 
many  sen  a  day,  and  not  by  the  month. 

Saktodo.  In  8uwo  kunif  Yoshihiki  kori,  there  is  a 
person  in  towns  called  <<  place-filler," '  who  recommends 
servants  for  positions.  The  term  of  service  for  women 
hired  through  him  is  usually  half  a  year ;  as  to  men  there 
is  no  general  rule,  but  the  wages  are  reckoned  at  so  many 
yen  per  year.  No  instrument  of  suretyship  >  is  required, 
and  if  the  servant  borrows  his  salary  in  advance  and  then 
runs  away,  the  master  cannot  recover  the  money  from  the 
"  place-filler."  The  wages  of  artisans  are  reckoned  at 
so  many  sen  a  day. 

1.  Gd  (help)-ryoAet«  (power).  2.  KucM  (opening,  henoe,  empty 
place  or  position)-tr«  (pat  in)-iitn  (person);  employment-offioe. 
8.  Boku  (mAn-8ervaut)-M  (maid-servant).  4.  Oya  (parent)-&im  (part, 
position.    5.  Kyu-ryo.    6.  Uke-$ho9?to. 
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CHAPTER  V. 


DEPOSIT.^ 


In  contracts  of  deposit  the  depositor  >  usually 
selects  as  depositary*  some  trustworthy  person  among 
his  reLitions  or  friends,  so  that  the  interchange  of  in- 
struments is  rare,  and  there  are  no  special  customs  on  the 
subject.  But  it  is  customary  to  fiivor  [the  claim  arising 
from]  the  receiving  of  money  on  deposit^  more  than  the  loan 
of  a  thing  for  use,^  whether  interest  on  the  money  is  paid 
or  not,  and  hence,  although  it  be  lost  by  a  calamity  of  Hea- 
veafi  the  obligation  of  returning  it  is  not  affected.  Variations 
Irom  these  principles,  are  as  follows  : 

EiNAi.  In  Yamato  kuni,  Soyegami  kori,  when  thfr 
harvesting  in  the  autumn  is  finished,  the  farmers  sometimes 
entrust  their  cattle  to  those  who  live  in  the  hills.  The 
bailee  *  uses  them  for  his  own  needs  and  obtains  the  benefit 
of  the  manure,  and  no  charge  is  made,  [because  the  bailor 
has  the  benefit  of  the  keep  of  the  cattle  during  the  winter]  • 
If  by  calamity  of  Heaven  the  cattle  are  destroyed  or  ii\jured» 
the  bailee  is  not  litible ;  if  by  his  negligence,  he  must  make 
compensation,  but  in  this  case  a  compromise  is  usually 
made. 

1.  FtUaktt,  9.  AMuki-muhL  8.  AMukaH'tnuhi.  Asukeru  Big- 
miles  actively  the  making  of  a  deposit ;  axukaru  signifies  passively 
the  xeceifixig  of  a  deposit.  The  idea  of  a  trust  or  oonfidenoe  is 
also  implied  in  both  words.  4.  AMukari-kin.  6.  Shaku-yo-lmUu^ 
6.  Tifhioi. 
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la  Settan  kiau,  Ynba  kori,  there  haa  been  no  snch  ez- 
preuion  m  "  Ioas  of  money  for  om,"  ^  the  only  term  used 
for  all  each  transaetions  being  "Teoeiving  money  on 
deposit."'  Interest  is  not  atipniated,  in  the  trae  deposit  of 
money,  Mid  the  obligitioii  is  to  repay  the  earn  without  taH, 
even  thongh  it  be  lost  in  eonseqnenee  of  a  calamity  of 
Heaven. 

TuEAiDO.  In  Iga  kiini,  Abe  kori,  in  the  case  of  mtntey 
received  on  depusit,  the  obligation  is  considered  miicfa  heavier 
thnn  in  the  cHse  of  lonn,*  and  the  sum  must  be  repaid  even 
thongh  it  be  really  lost. 

In  Ise  kuni,  Wataraye  kori,  no  term  "  money  loan  "* 
is  in  nse,  aUeucli  transactions  being  known  as  "receiving 
money  on  deposit ; "  so  that  [no  distinction  is  made  and] 
all  diepntee  are  in  fact  decided  according  to  the  rules  of 
deposit.'  - 

In  Milcawa  Jntni,  Atsomi  kori,  in  a  deposit  of  rice,  the 
depositary  receives  a  stornge-fee ; '  in  a  deposit  of  money, 
the  depositary  pays  a  low  interest.  If  the  object  of  the  de- 
posit is  lust  through  some  calamity,  the  depositary  need  nut 
male  good^  the  loss,  in  ease  of  rice ;  bnt  he  moet,  if  it  is 
money. 

In  Idza  kuni,  TsJiata  kori,  if  an  object  received  on  de- 
posit,^ whatever  it  may  be,  is  destroyed,  the  depositary  mnst 
make  good  ^  the  loss. 

In  Bagami  kuni,  Asbigara  kori,  when  an  object  received 
on  deposit,  fiti  which  a  storage-fee*  is  paid,  is  lost  through 
a   calamity  of  Heaven,    the  depositary  does    not  make  it 


1.  Shaku  (borrow)-^^  {ut*)-kin.  9.  AtUukari-kin.  S.  Taithakn 
4.  Kimea  (lit.  gold  and  copper) -lauhajbi.  6. 1,  e.  ereu  when  tlie 
tTaniaatioD  ol  depoiil  ia  leall;  aloxn,  tlie  raspouiibilit;  af  repa;inBDt 
ii  alwDlnte.  See  the  legal  preoederite  io  PHtt  m  for  the  diffecenee 
in  the  tnatment  of  deposits  and  Iouib.  6.  Kura  (itorelionHJ-tWU 
<pat)-kf*i.  7.  B«HtAo.  8.  Adxukari-mono.  9.  Sura-ikiki-dai  (prios)- 
Mr  (money). 
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good.  But  as  money  received  on  deposit^  is  applied  to  bis 
use,  he  mnst  repay  it  without  fiiil,  even  though  it  be  lost  by 
fire  or  theft. 

In  Kai  kuni,  Yamanashi  kori^  when  an  artiole  is 
deposited  in  a  storehouse,  a  storsge-fee  is  paid,  and  the 
depositary  is  bound  to  keep  the  article  safely. 

TosANDo.  In  Bhinano  kunif  Sakn  kori,  it  is  customary 
to  deposit  the  funds  of  nn  inheritiince,'  during  the  heir's 
minority,  with  some  adult,  aud  funds  for  temple-repair* 
with  the  chief-parishioner ;  ^  the  savings  of  old  men  are  abo 
deposited.  Low  interest  is  charged  in  these  cases,  and  a 
written  instrument  is  seldom  given.  The  depositary  of 
such  funds  ^  lends  out  at  a  higher  interest,  paying  only  the 
lower  interest  to  the  depositor ;  and  if  the  former  becomes 
insolvent,  the  fund  is  not  taken  by  the  creditors.  In 
Minochi  koHt  the  depositary  must  pay  if  the  article 
deposited  is  lost  in  any  way  whatever. 

In  Riknzeu  A-unt,  Miyagi  karif  where  goods  are  depo- 
sited with  a  wholesale  house,^  a  written  document,  with 
surety,  is  given.  The  depositor  pays  a  deposit-fee,^  and 
cmmot  get  back  the  goods  until  it  is  paid.  The  depositary 
is  liable,  if  the  goods  are  lost  or  destroyed,  even  by  calamity 
of  Heaven. 

In  Uzen  kuni,  Okitama  koi-i,  where  goods  are  de- 
posited, a  storage-fee®  is  paid ;  and  the  depository  is  not 
liable  even  though  the  goods  are  iigured  by  fire  or  insects  or 
are  lost  by  theft  or  robbery.'  If  an  entire  storeLouse  is 
hired,  the  key  is  given  to  the  hirer. 

HoKUBOKUDO.  In  Eaga  Arum,  Ishikawa  /ron,  the 
depositary,  if  he  charges  for  storage,  must  keep  the  goods 
very  carefnUy.^  He  is  not  liable  for  destruction  caused  by 
caLimity  of  Heaven  ;  but  is  liable  if  it  is  due  to  his  fuult.^i 

1.  AdMukari'kin,  9.  Satoku-kin,  8.  Shtfliku-kin,  4.  Dan-eh5» 
5.  AdMukari'kitL  6.  Taiya,  7.  Adgukari-ehin.  8.  Kwra$k(ki-ryo. 
9«  See  Note  8,  p.  88.  10.  Yoku  (well)  hoten  (ufb-perleet)-*!!!!!  (do). 
11.  Ayawiaehi, 
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When  a  wholesale  house  or  a  warehouse- keeper  accepts  goods 
on  deposit  for  compensation,  the  obligation  arises  to  keep 
safely.^  In  the  case  of  the  shipping- and- wholesale  houses'  of 
the  seaports,  the  customary  obligation  is  to  make  com- 
pensation if  the  article  received  on  deposit  is  destroyed  by 
fire  caused  by  the  bailee's  fault,  or  is  lost  by  theft  or 
robbery ,3  or  is  damaged  by  rain-leakage  due  to  the  non- 
repair of  the  storehouse. 

In  Noto  kiinif  H6shi  kori,  when  a  mare  is  bailed  without 
charge  by  the  depositary,  the  latter  may  make  use  of  her  in 
his  cnltivatioD,  and  also  receives  half  the  value  of  a  foal,  if 
any  is  bom  during  the  term.  If  the  animal  bailed  dies,  the 
depositor  bears  the  loss.  In  Hagui  korif  the  depositary  is 
bound  to  keep  the  article  very  carefully,^  because  he  receives 
a  fee^  for  his  services.  If  it  is  destroyed  otherwise  than  by 
calamity  of  Heaven,  he  must  make  compensation. 

In  Echu  kunif  Tonami  koi'i,  when  rice  or  other  grain  is 
deposited  iu  a  storehouse,  the  nsunl  period  is  from  the  time  of 
the  harvesting  to  the  7th  month  of  the  succeediug  year ;  and 
the  storage-fee  is  at  the  rate  of  2  tJio  per  kokufi  The 
rate  is  the  same  even  though  the  owner  withdraws  the 
deposit  before  the  end  of  the  term ;  and  if  the  deposit 
continnes  beyond  the  term,  1  tho  per  koku  is  added  to 
the  charge. 

Ill  Echigo  kunif  Kambara  /ron,  when  rice  or  other  grain 
is  sold,  but  is  kept  on  deposit  by  the  seller,  the  time  is 
fixed,  a  written  document  is  given,  and  the  depositary  is 
liable  if  the  goods  are  destroyed  by  fire  or  by  rats,  or  if  they 
are  lost  by  theft  or  robbery.     But  if  the  depositor  &il8  to 


1.  Hozen  $uru,  2.  Funa-doiya,  These  toiya  apparently  did 
much  of  their  business  on  commission ;  bat  the  term  **  wholesale 
house"  has  been  preserved  in  order  to  distinguish  them  from 
nakoffai,  brokers  or  ordinary  commission  houses.  8.  To-nan;  this 
term  does  not  distinguish  between  theft  and  robbery.  4.  Moppara 
(paramonnt,  most  important)  hoMen  iuru.  6.  Titu-ryo  (lit.  trouble- 
money).    6.  2  per  cent. 
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take  away  the  goods  at  the  end  of  the  term,  and  they  are 
afterwards  destroyed,  the  loss  is  his. 

Saninbo.  In  Idzamo  kitni^  Shimane  kori^  where  a& 
entire  storehouse  ^  is  hired,  a  term  is  fixed,  a  written  in- 
strument given,  and  a  storage-fee  paid ;  and  when  the  key  i» 
handed  over,  the  storehouse-owner  has  no  further  responsi- 
bility. Bnt  where  only  a  few  bales  of  grain  or  casks  of 
wine  or  other  articles  are  deposited,  the  key  is  not  handed 
over,  and  so  the  depositary  is  under  the  obligation  of  keep- 
ing the  goods  carefully.'  In  Nogi  korif  when  the  depositary 
receives  a  fee,  he  is  bound  to  keep  '  carefully,^  and  is  liable 
if  the  article  is  lost. 

In  Iwami  kuni,  6hima  kori,  a  storage-fee  is  paid,  and 
the  depositary  is  bouud  to  keep  carefully.^  If  the  goods  are^ 
lost  by  theft  or  roberry  or  are  destroyed  by  fire,  the 
depositary  is  liable ;  if  by  any  other  calamity  of  Heaven,  the- 
depositor  loses. 

Saktodo.  In  Harima  kuni^  Shikito  and  Sayo  kori,  it 
is  considered  that  a  much  heavier  obligation  attends  money 
received  on  deposit  than  attends  money  loaned  for  use^^ 
and  there  is  au  old  law  that  when  a  judgment  is  rendered 
[in  bankruptcy]  the  latter  7  shall  be  ordered  to  be  paid  off" 
first. 

In  Suwo  kuni,  Tsuno  korif  where  a  whole  storehouse  is 
hired,  a  charge  is  made,  and  the  key  is  handed  to  the- 
depositor,  who  is  bound  to  keep  the  storehouse  carefully.® 

In  Bizen  kuni,  Mino  kon,  when  goods  deposited  are 
lost  by  theft  or  robbery,  the  depositary  must  pay  at  least 
some  portion  of  their  value ;  bnt  when  they  are  destroyed  by 
fire  or  ii^ured  by  rats,  the  depositor  bears  the  loss. 


1.  DDsd,  9.  Tari'ihimari  (exactly,  itriotly).  8.  Mamari-oH  (pai 
under  watch).  4.  Cha-i,  5.  Kwan-ihu  (superintend,  guard).  6.  Sha* 
ku-yO'Hn.  7.  This  seems  dearly  to  be  an  error ;  read  ^*  the  former.'^ 
8.  Kwat^ihu  (take  care  o(— guard).  This  hoan  differs  sUghtly  from 
the  kwan  in  Shima  hmi,  mpra. 
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NiMKAiDO.  In  Sujnki  Auni,  Naka  iort,  it  is  eonsidM-ed 
that  a  mach  heavier  obligAtion  attends  money  received  on 
deposit  than  attends  money  loaned  for  nse,  and  it  is  the 
■custom  to  reqnire  its  repayment,  even  when  lost  by  a 
calamity  of  Heaven. 


P.  01,  line  S  from  bottom :  Insert  : 

Btriotlj speaking, too,  "pledge"  Bhonld  not  be  empIoTed  where, 
u  often  (apparontl;)  with  «M«M-fr«,  the  title,  and  not  roeral;  the 
poetMiion,  paaesi  to  Uie  weditor.  Bat  flrtt,  the  idw  of  a  tnnsler 
of  Ml  ownenhip  is  no  longei  an  euential  part  of  the  Anglo-Ame- 
liean  mortgage,  m  dlstingoiihed  fiom  a  i^edge;  and,  eeeondl/, 
"idedge  "  is  the  twaieit  tenn  to  ihiehi-in  and  will  nfflee  if  notiee 
be  given,  ■■  here,  ol  the  m 
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CHAPTER  VI, 


HYPOTHEC^  AND  PLEDGE." 


I.— REAL  PROPERTY. 

KiMAi.  Li  Yamato  kutti,  Kose  korij  land  is  not  pledged 
lot  is  placed  in  hypothec.  The  transaction  is  nominally  a 
transfer  of  the  property  to  the  creditor,  the  instrnment  being 
sealed  and  recorded  by  the  local  officials,  and  the  whole 
process  being  known  as  ''provisional  alteration. "^ 

1.  Kaki-ire  (written-eniry).  The  original  form  of  the  term  seems 
tohaye  been  kakiire-shiehi,  that  is,  a  security  created  merely  by  a  deed 
cr  by  an  entry  in  a  register.  8.  SMehi  (pledge,  also,  seoarity  in  gen- 
eral)-tre  (pnt).  Teito^  a  term  sometimes  oceorring,  seems  nsaally  to 
be  a  term  meaning  "  lien  "  or  **  secnrity  "  in  general.  But  some- 
times  it  is  eqniyalent  to  kaki-ire.  Ten  has  a  similar  meaning.  The 
irord  **  mortgage  "  will  here  be  employed  to  inclade  both  pledge  and 
bypoiheo,  where  the  original  seems  to  indicate  no  distinction.  The 
word  *'  hypothec'"  is  here  employed  in  its  ordinary  sense  as  signify- 
ing an  interest  in  land  giyeu  by  the  debtor  to  the  creditor  by  way  of 
seonrity,  tbe  debtor  retaining  possession  of  the  property,  real  or  per- 
sonal. The  word  '*  pledge  *'  is  osed  as  signifying  a  similar  interest 
inTolfing  the  transfer  of  possession  to  the  creditor,  whether  the  pro- 
perty be  real  or  personal.  There  terms  haye  been  employed  becanse 
they  seem  to  correspond  to  the  nsnal  content  of  the  terms  **  kaki-ire" 
and  *'  iMcM-ire,*'  and  beoaose  no  literal  rendering  of  these  wonld 
oonvey  their  meaning  adequately.  It  is  true  that  "  pledge  *'  is  nsnally 
applied  in  English  law  to  personal  property  only.  Bat  there  is  no 
reason  why  it  should  not  be  employed  for  realty  also.  The  term 
*'  nantissement "  is  so  used  in  French  law.  In  the  Japanese  Draft 
GitU  Code  (Art  1191)  M.  Boisaonade  has  employed  the  terms  **  nan- 
tissement mobilier "  and  **  nantissement  immobilier."  8.  Kari- 
kakiUuke-lutye, 
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In  Settsn  kuni,  Yabe  kori,  the  term  <*  hypothee/*  in 
towns  and  villages  alike,  is  unknown,  and  all  such  trans- 
actions are  called  "pledge.*'  When  cultivated  land  is 
pledged,  the  taxes  and  sundry  charges  are  nominally  paid 
by  the  creditor,  the  debtor  in  name  becoming  the  creditor's 
tenant.  In  fact,  however,  the  debtor  merely  pa3r8  the 
annual  interest  agreed  on,  and  at  the  same  time  is 
responsible  for  taxes.  The  usual  term  is  one  year,  but 
the  instrument  remains  valid  for  10  years.  If  at  the  end 
of  that  time  the  debt  remains  uupaid,  the  property  becomes 
the  creditor's  forever.  In  towus  the  transaction  is  similar, 
the  creditor  nominally  but  the  debtor  actually  paying  the 
town  charges.  If  the  laud  is  not  redeemed,  within  the 
period  specified,  it  becomes  the  creditor's  forever.  As  a 
proof  that  the  land  has  not  already  been  mortgaged,  the 
ward-elder,  in  towns,  and  the  headman,  in  villages,  seals  the 
instrument. 

TosANDO.  In  Iga  kuni^  Abe  /rort,  in  towus,  when  the 
debtor  who  has  created  a  lien^  on  his  land  is  not  able  to 
pay  at  the  appointed  time,  the  local  officials  usually  constrain 
[the  debtor]  to  renew  the  mstrument.  If  he  refuses,  they 
proceed  to  sell  the  Itmd,  sometimes  without  eveu  informiug 
the  creditor.^  Ou  the  occasion  of  a  renewal,  the  officials 
take  6  one- thousandths  of  the  loan  as  a  fee.  lu  villages 
real  property  is  mortgaged  under  the  name  of  a  sale,  called 
« sale  with  redemption  ou  repayment  within  a  term  of 
years." ^  The  name  of  the  owner  in  the  land-register  is  not 
altered ;  but  a  note  is  made  of  the  mortgage.  The  taxes 
and  sundry  charges  are  paid  by  the  owner,  who  also  pays 
interest  on  his  debt.  If  at  the  expiration  of  the  term,  which 
usually  does  not  exceed  10  years,  he  is  not  able  to  discharge 
the  debt,  the  iustrument  is  commonly  renewed. 


1.  Teito.    2.  ThiH  prooedare  is  nnexplainable ;  but  the 
cannot  be  interpreted  in  any  other  way.    8.  Moto-ukeryo  nofUMii- 
kagiri-uriwatiuhi. 
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In  Ise  ktmit  Ano  kori,  there  is  no  pledge  of  real 
property.  Where  in  villages  one  borrows  money  by  creating 
a  lien^  on  realty,  he  makes  an  instrument  in  vehich  are 
entered' the  assessed  production,  area,  and  name'  of  the 
plot.  This  is  signed  and  sealed  by  the  witnesses  and  the 
company-chief  and  indorsed  by  the  headman^  and  elder. 
In  case  of  default,  the  land  is  sold  for  a  period  of  years  ;  ^ 
for  there  is  no  permanent  forfeiture.^  In  towns  the  instru- 
ment is  signed  by  the  [debtor's]  company  aud  indorsed  by 
the  headman  J  On  default  the  property  is  sold  and  the 
debt  paid  from  the  proceeds.  The  indorsement  of  the 
officials  merely  attests  the  non-existence  of  prior  mortgages 
and  has  no  effect  as  regards  any  controversy  between  the 
debtor  and  the  creditor. 

In  Shima  kunif  Tosbi  kon,  the  hypothec  is  signed  and 
sealed  by  the  debtor's  relatives  aud  company ;  but  as  the 
headman  never  does  so,  it  often  happens  that  land  is  twice 
mortgaged.  If  the  debtor  becomes  bankrapt,  the  mortgage 
creditor  has  no  preference  over  others,  the  proceeds  of  the 
property  being  distributed  proportionately.  In  former  times 
it  was  considered  a  great  disgrace  to  have  to  hypothecate 
one's  land. 

In  Owari  Imni,  Aichi  kori,  in  towns,  when  residence- 
land  is  h3rpothecated,'  the  instrument  is  signed  and  sealed 
by  the  relatives  and  company  [of  the  debtor]  nnd  by  the 
local  officials,  It  contains  the  matters  of  description  as 
given  in  the  house-register,  and  a  clause  that  on  default  of 
the  mortgagor  the  land  shall  be  transferred  in  perpetaity  to 

1.  Teito.  2.  Kaki-ire.  8.  Axana.  Sfff"  loV  to  Eawachi  kuni, 
in  the  chapter  on  *'  P?i«s."  4.  Sfioya.  6.  Nenki-uriwatashi. 
6.  Nagare  (flow,  go  adrift,  hence,  be  forfeited).  7.  Nanushi. 
8.  Kaki-ire-ihiehL  Here  we  have  probably  the  original  form  of  the 
term  kahiire.  Thongh  the  hypothec  was  at  first  called  a  *'  pledge 
by  written  entry,"  the  first  part  of  the  expression  came  into  use 
as  implying  the  whole,  and  thus  **  kakiire "  became  opposed  to 
"  ihiehi  "  or  "  thiehi-ire.*' 
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the  mortgagee.  Bat  as  a  dispute  and  thus  a  lawsuit  usually 
arises  between  debtor  and  creditor,  oa  the  occasion  of  a 
default,  the  land  is  in  fact  not  transferred  until  after  the 
judgment  in  the  lawsuit.  In  villages  the  instrument  is 
signed  and  sealed  by  the  [debtor's]  company  and  the  head* 
man,  and  contains  the  matters  of  description  as  given  in  the 
land-register.  If  a  default  occurs,  the  parties  usually  come 
to  an  understanding,  and  the  creditor  allows  a  furtber  delay 
of  from  8  to  5  years ;  so  that  the  matter  is  seldom  brought 
into  court. 

In  Mikawa  kunif  Atsumi  koii,  land  is  ordinarily  sub- 
jected to  a  lien^  by  makiug  an  entry'  of  the  production, 
area,  and  name  of  the  land  [in  the  land-register] .  A  pledge  is 
accomplished  by  tbe  transaction  ^  referred  to  in  the  chapter 
on  Sales.  The  instrument  is  sigued  and. sealed,  in  villages,, 
by  tbe  relatives  and  company  of  the  debtor  aud  the  head- 
man, in  towns  by  tbe  relatives  and  a  representative^  of  the 
company  and  by  the  headman.  The  chief  of  the  company^ 
uses  his  official  seal,  as  the  headman  does,  and  not  his  own 
principal-seal.^  In  Nukata  kori,  real  property  is  put  in 
hypothec  only,  not  in  pledge.  The  instrument,  in  towns,  is 
signed  and  sealed  by  the  relatives  of  the  debtor  and  by  the 
headman  ,7  and  must  contain  a  statement  of  the  depth  and 
frontage  of  the  premises.  In  villages  it  bears  the  signatnrea 
aud  seals  of  the  debtor's  relatives  and  company  and  tbe  of- 
ficial seal  of  the  headman,^  and  contains  a  statement  of  the 
production,  area,  and  name  of  the  land.  The  headman 
usually  declines  to  sign  a  mortgage  where  the  creditor  is  in 
another  ward.  But  in  the  case  of  <*  ward-money,**^  a  loan 
is  sometimes  made  to  another  ward  and  secured  by  a  hypo- 
thec of  residence-land. 


1.  Teito,  2.  Kakiire.  8.  Kanyo-uri,  Probably  the  "sale  of 
patrimony  "  there  mentioned  nnder  Mikawa  kuni.  Bat  this  term  is- 
uot  thera  used  and  its  significance  is  obscore.  4.  Sodai.  5.  Kumi' 
gcuhira^ — i.  e.  the  iodai  jnst  mentioned.  6.  Jitsu-in.  7.  Shcya^ 
8.  Maehi'kint  money  lent  to  a  ward  (or  village)  by  the  feudal  losdL 
Bee  the  chapter  on  Banki-uptcy  (Mikawa  Arunt,  Mikata  kori). 
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la  Mosashi  kum\  Toyoshima  korit  a  traDsaction  known 
as  <*  house-pledge  "^  is  effected  by  depositing  the  title-deed  ' 
with  the  creditor  or  the  headman  ^  daring  the  term  of  the 
ban,  the  deed  in  the  latter  case  being  enclosed  by  the  debtor 
in  a  sealed  envelope,  and  the  instrument  of  debt  being  in 
both  cases  countersealed  by  the  headman  and  the  debtor^s 
company.  Another  kind  of  security  is  the  "  title-deed  de- 
posit/'^ the  instrument  of  debt  being  executed  by  the  parties 
only  and  deposited  with  the  creditor  and  not  countersealed 
by  the  headman  or  company.  But  in  this  case,  if  a  suit 
arises,  the  debt  is  not  recognized  by  the  court  as  having  any 
preference  over  others. 

In  Totomi  ktini,  8auo  kon,  in  case  of  a  pledge,  the 
land  is  delivered  to  the  creditor,  who  pays  all  tiixes  and 
sundry  charges,  the  land  beiug  called  *'  good- will  land."  ^ 
The  relatives,  company,  and  village  officinls  seal  the  instru- 
ment, which  contains  the  ordinary  description.  This,  with 
an  additional  document  bearing  the  seals  of  the  village 
officials,  is  deposited  with  the  mortgngee.  The  term  is 
usuaUy  5,  7,  or  10  years,  a  short  one  being  preferred.  If  a 
default  occurs,  the  property  is  forfeited,  and  the  nan^e  of  the 
owner  in  the  register  is  changed.  In  hypothecs  the  instru- 
ment is  execnted  by  the  parties  only,  and  bears  no  seal  of 
the  officials.  In  Shikiclii  kojH,  the  pledge  is  usually  for  a 
term  of  10  years,  and  on  default  the  land  would  strictly 
become  forfeit  and  the  owner's  name  be  altered  in  the 
register.  But  this  extreme  result  is  seldom  reached 
and  another  teim  of  10  years  is  usually  granted.  For 
this  reason  a  farmer  having  large  possessions  consisting  of 
mortgage-lands  is  looked  down  upon  as  not  owning  a  family 


1.  lye-Jichu  2.  Ko  (hnj  and  seU)-Xr^o  (inainmient) ;  it  served 
as  a  oertifioate  of  title  in  transfers  and  was  handed  over  with  the 
property.  8.  Nammhi,  4.  Ko-keiyo-adzuke.  6.  Mainai  (something, 
giveu  as  a  favor  on  request)  chi. 
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patrimony,^  becanse  his  ownership  is  not  complete.  Besides 
the  pledge  for  a  definite  term,  there  is  a  *'  pay- when  I-have- 
money  deed,*'  ^  by  which  it  is  stipulated  that  the  debtor 
may  redeem  whenever  he  obtains  the  money.  The  hypothec 
is  of  the  ordinary  kind  aud  bears  the  seals  of  relatives, 
•company  and  headman.  A  mortgage-creditor  of  coarse  has 
a  preferred  claim  in  case  of  bankruptcy. 

In  Kai  kuni,  Yamaiiashi  kon,  in  a  pledge,  the  instru- 
ment of  debt  s  is  witnessed  and  then  taken  to  the  headman, 
who  places  a  divided  seal  ^  upon  the  instrument  and  the  land- 
register,  and  then  attests  by  indorsement  the  genuineness 
of  the  contract.  But  sometimes  this  instrument  is  delivered 
directly  to  the  creditor  after  being  witnessed.  The  creditor 
is  always  liable  for  the  taxes  and  sundry  charges.  The 
period  of  payment  varies.  Sometimes  it  is  agreed  that  redemp- 
tion may  take  place  at  any  time  during  the  term,  but  not 
thereafter ;  sometimes  that  redemption  may  be  made  after  the 
expiration  of  the  term.  In  Kamakura  hori,  the  usual 
period  is  10  years.  But  a  second  10  years  is  added,  if  the 
debtor  desires.  On  default  at  the  end  of  the  20  years, 
the  land  is  forfeited  and  the  creditor  becomes  absolute 
owner.  In  another  kind  of  pledge,  called  '*  happcn-to-have 
pledge,"  0  the  debtor  may  redeem  at  any  time  before  10 
years  have  passed,  but  not  thereafter.  In  the  hypothec  the 
details  vary  greatly,  and  depend  entirely  on  the  understanding 
of  the  parties. 

lu  Idzu  kiuii,  Takata  kori,  in  a  pledge,  the  term  is 
always  fixed.  The  pledgee  pays  all  taxes  and  sundry  chai'ges, 
and  his  name  is  substituted  in  the  land- register  as  owner. 
In  a  hypothec  there  is  merely  a  deed  given,  and  the  village 
officials  take  no  part  in  the  transaction.     If  hypothecated 


1.  Mtjo  (name,  family) -n/i /A:/  (bottom,  foundation) -c/it  (land).  This 
seems  the  best  interpretation  of  this  troublesome  phrase.  2.  Kane 
(money)-a/'i  (is,  comes)  shoinon.  3.  Kashikin  ihoslto,  4.  irari-iN, — 
part  of  the  impression  appearing  on  one  document  and  part  on 
anotlicr.     5.  Kin  (money)-8hn  (master).        6.  An'ai-shidii. 
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land  deteriorates  in  valae,  other  land  must  be  sabstitnted  if 
the  ereditor  requires.  If  a  default  occurs,  the  land  is  put 
in  pledge  with  the  creditor.  As  perpetual  sales  are  prohibit- 
ed, transactions  of  stile  are  called  "pledges  for  a  fixed  term." 
The  usual  term  is  10  years,  and  forfeiture  ensues  on  default. 
But  in  case  of  forest-land,  24  or  25  years  is  the  usual  term ; 
and  if  redemption  is  made  after  that  time,  the  mortgagee  first 
cuts  down  all  the  timber.  The  reason  for  such  an  extension 
of  the  ordinary  period  is  that,  while  cultivated  land  yields 
annual  returns,  a  forest,  when  cut,  requires  7  or  8  years 
to  attain  a  growth  serviceable  for  fuel  and  other  purposes, 
and  thus  the  ereditor  is  able  to  cut  the  timber  not  more  than 
8  times  daring  the  whole  term. 

In  Hitachi  kicni,  Ibaraki  kori,  the  local  officials  do  not 
attest  any  mortgage,  unless  it  is  giveu  for  arrears  of  taxes. 

ToSANDO.  In  Omi  ktmi,  Shiga  kon,  there  is  no  pledge, 
properly  so-called,  of  real  property,  the  hypothec  alone 
being  used.  However,  there  is  sometimes  found  in  villages 
a  kind  of  land  called  '*  term -land  *';i  in  this  case  the 
debtor  has  transferred  the  land  for  a  limited  period  to  the 
creditor,  who  takes  all  the  profits  except  an  amount 
equivalent  to  the  taxes,  and  this  he  gives  to  the  debtor 
for  payment  to  the  collector.  lu  Inugami  korit  mortgages 
are  usually  made  by  way  of  hypothec. ^  But  in  some 
villages  land  is  transferred  to  a  pledgee  for  a  limited 
period,  and  he  pays  the  taxes  and  other  charges. 

In  Hida  kuniy  Ono  kori,  all  mortgages-  are  attested  by 
the  officers  of  the  ward  or  village ;  the  term  usually  does 
not  exceed  10  years.  The  law  is  that  the  creditor  shall 
cultivate  the  land,  either  himself  or  by  tenants,  aud  pay 
all  taxes  and  sundry  burdens.  But  the  law  is  not  strictly 
observed,  and  although  every  mortgage  is  described  in  the 
document  as  a  pledge,  the  debtor  ordinarily  retains  possession 
and  cultivates  it,  paying  the  taxes  and  sundry  chitrges,  and 


1.  Nengen-da.    2.  Kakiire  or  teito. 

7 
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also  the  annnal  interest — ^in  rice  or  money — to  the  creditor. 
At  the  end  of  the  term  the  debtor  may  redeem  ^  by  paying 
the  principal.^  A  different  sort  of  transaction,  called  <*  pari 
forfeiture,"  ^  is  as  follows.  Where  a  debtor  has  hypothecated 
his  land  and  defiiults  in  payment  at  the  end  of  the  term,  the 
creditor  assumes  possession  and  undertakes  the  payment  of 
taxes  and  cliarges,  while  the  debtor  on  his  part  signs  a 
document  guaranteeing  that  neither  his  relatives  nor  others 
shall  make  any  claim  against  the  creditor ;  but  it  is  to  be 
noticed  that  the  name  of  the  owner  is  not  altered  in  the 
laud-register.  If  after  an  agreed  period  the  arrears^  are 
discharged,  the  owner  ^  is  at  libert}'  to  do  as  he  pleases 
with  his  land. 

In  Shinano  hmi,  Hanu  kori,  the  instrument,  after 
execution  and  attestation,  is  delivered  to  the  officer  of  the 
villnge,  who  compares  the  description  in  the  deed  with  that  in 
the  land  register  and  then  certifies  to  its  correctness.  The 
creditor  owns  the  land  during  the  term,  and  out  of  the  profits 
pays  the  taxes  and  sundry  charges.  The  debtor  may  redeem 
at  the  expiriition  of  the  term  and  may  have  the  deed  also  re- 
turned to  him  ;  but  if  he  defaults,  forfeiture  usually  ensues. 
In  Ogata  koriy  where  the  term  of  pledge  is  fixed,  the  debtor 
cannot  redeem  before  its  expiration,  nor  can  he  do  so  after  a 
default,  if  a  stipulation  for  forfeiture  has  been  made  in  the 
deed.  If  no  term  is  fixed,  the  debtor  may  redeem  whenever 
he  is  able,  though  not  after  10  years  have  elapsed.  In  Saka 
h'ori,  in  former  times,  hypothecs  and  pledges  were  sometimes 
made  for  terms  as  long  as  15  or  even  20  years,  and  the  in- 
strument was  not  attested  by  the  village  officers.  But  during 
the  period  Kyoho  (1716-1786)  the  practice  arose  of  having 
such  au  attestation;  and  after  Kwausei  (1789-1801)  and 
Bunkwa  (1804-1818)  the  term  ordinarily  was  from  5  to 
10  years  only.      Duiing    Kayei    (1848-1854)   and   Ansei 

1.  Uke  {receiye)-ModonH    (take    back).       2.  Moto    (original) -ftin 
(money).    3.  Chh-ruujare.    4.  Futai.    C,  Jinutthi. 
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(1854-1860)  it  was  still  shorter  and  varied  from  8  to 
5  years.  The  customary  contents  of  a  deed  of  pledge 
are  as  follows :  A  recital  thai  the  description  of  the  plot  by 
area,  grade  of  soil,  and  name,  agrees  with  that  contained  in 
the  land-register ;  a  recital  that  a  specified  sum  of  money 
has  been  borrowed  for  a  specified  term  of  years  ;  a  stipnlation 
that  the  property  may  be  redeemed  on  the  expiration  of  the 
term  by  paying  the  amonnt  of  the  debt ;  and  a  stipnlation  that 
all  taxes  and  charges  shall  be  paid  by  the  creditor  daring 
the  term.  If  the  description  of  the  pieces  of  land  takes  np 
more  than  one  page,  it  is  put  on  a  separate  paper,  which  is 
also  attested  by  the  village  officer  and  is  duly  referred  to  in 
the  principal  instrument.  Where  the  requirements  as  to 
attestation  or  length  of  term  are  transgressed  or  the  de- 
scription does  not  correspond  with  the  register,  no  action  will 
be  entertained  upon  the  instrument.  Where  the  headman 
himself  is  pledgor,^  the  attestation  must  be  by  another  head- 
man  or  by  the  company-chief  and  the  farmers*  representative. 
Any  provision  that,  while  the  pledgee  ^  shall  cultivate  the 
land  and  take  the  profits,  the  pledgor  shall  nevertheless  pay 
the  taxes  and  render  the  local  services  ;  or  that  the  pledgor 
who  attorns  as  tenant^  of  the  pledgee  shall  render  the  local 
services ;  or  that  the  pledgor  shall  attorn  as  tenant  ^  of  half 
the  pledged  land  and  shall  pay  and  render  taxes  and  services 
upon  it ;  or,  finally,  that  an  undivided  piece  of  land  shall  be 
divided  for  the  purpose  of  pledging,  is  unlawful.  In  Mino- 
chi  kori,  the  usaal  term  is  5  years,  and  the  instrument  is 
attested  and  indorsed  by  the  village  officers.  If  a  default 
occurs,  the  debtor,  even  though  the  property  be  insufficient 
to  discharge  the  debt,  may  claim  from  the  pledgee  the  pay- 
ment of  a  sum  called  **  tears-money,*'^  equal  to  one,  three. 


1.  Shiehi'Oki  {pai)  muhi  (master,  person).  2.  Shiehi-toH  (take). 
8.  Jiki  (near,  neixi)-ko$aktt,  4.  ifamida-Mn,— beoaose  it  was 
orisinaUy  a  sum  charitably  granted  in  answer  to  the  (earfol  snppU- 
cationo  of  the  debtor. 
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or  five  hnudredths  of  the  principal;  and  this  sam  the  debtor 
deposite  for  the  benefit  either  of  his  town  ward  ^  or  of  his 
snceessor.s  Moreover  a  pledge  of  cultivated  land  may  be 
redeemed  at  any  time  within  10  yeai-s  after  payment  is  due. 

In  Shimotsuke  kuni,  Tsuruga  Apon,  the  lougest  period 
for  hypothec  is  10  years;  on  default,  the  ownership  is 
transferred.  Cultivated  land  in  the  neighborhood  of  Nikko 
yields  so  little  return  that  no  one  will  take  it  as  security, 
forest-land  alone  being  taken  in  mortgage. 

In  Iwaki  kuni^  Shirakawa  kofi,  in  towns,  mortgaged  land 
is  never  forfeited  to  the  creditor.  If  a  default  occurs,  the 
land  is  sold  and  the  debt  paid  out  of  the  proceeds.  Hypothec 
is  the  only  form  of  security  used. 

In  Iwashiro  kuni,  Aidzu  kon,  in  towns,  if  a  defiiult 
occurs  in  a  hypothec,^  a  report  is  made  to  the  local  office,  and 
the  land  is  publicly  offered  for  sale  for  80  days.^  If  no 
purchaser  is  fouud,  the  land  is  sold  at  auction  ,0  the  creditor 
taking  the  proceeds,  and  handing  the  surplus,  if  any,  to  the 
debtor.  If  no  bid  is  received,  the  land  is  transferred  to  the 
creditor.  Where  laud  is  pledged,  it  can  be  redeemed  at  any 
time,  no  matter  how  long  after  the  pledge  was  made. 

In  Bikuzen  kunif  Miyagi  kon,  there  has  never  been 
any  distinction  between  **  kakiire-shichi "  and  **  teito,** 
[and  the  latter  is  the  term  in  general  use  for  a  hypothec] . 
The  debtor  and  creditor,  after  agreeiug  on  the  term,  draw 
up  the  instrument ;  the  debtor  seals ;  his  relatives  and  com- 
pany, with  the  headman,  couuter-seal ;  and  it  is  then  delivered 
to  the  creditor.  lu  Toda  kon,  a  pledge  of  land  (especitdly  of 
residence-land)  is  called  '*  private  arrangement."  ^    There  are 

1.  Machi-kin.  2.  Sozoku-kin.  8.  Kakiire  or  Uito,  4.  Apparently 
at  a  stated  price,  probably  the  amount  of  the  debt.  6.  Ire  (pat 
in) -fitda  (card) ;  the  bidder  writes  on  a  card  the  amount  of  his  bid, 
and  either  puts  it  in  a  receptacle  or  sends  it  by  messenger,  the 
highest  bid  being  usnally  accepted.  Bat  the  process  differs  ti;t>m  an 
anction  in  that  the  seller  merely  announces  a  willingness  to  sdl 
and  bids  may  be  sent  in  at  any  time.  6.  Nai-ihimatm  (private- 
arrangement).    The  force  of  the  nai  is  not  clear. 
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two  sorts,  one  is  the  "  private  arrangement "  properly  so 
ealled,  the  other  is  *' pledge-land  private  arrangement." 
The  former  is  in  effeet  a  sale.^  The  transaction  is  as 
follows.  A  petition  for  permission  to  sell,  sealed  by  the 
debtor  and  creditor,  and  conntersealed  by  the  relatives 
and  company  and  by  the  headman,^  is  presented  to  the  chief- 
headman,'  who  conntei'seals  and  foi'wards  it  to  the  feudal 
deputy.^  The  latter  transmits  it  to  the  district-depoty,^ 
whose  sanction  ends  the  process.  In  the  '<  pledged-land 
arrangement "  the  debtor  seals  the  instrument,  obtains  the 
connterseals  of  his  relatives  and  company  aud  of  the 
company-chief  and  headman,^  and  delivers  it  to  the 
creditor.  After  a  foreclosure,  a  petition  asking  transfer 
of  the  estate  ^  is  made,  in  the  same  manner  as  above 
described. 

In  Uzen  Arum,  Okitama  koii,  in  a  hypothec,  even  though 
redemption  is  not  made  within  the  agreed  period,  the  land 
does  not  become  forfeit  provided  the  interest  is  paid.  In 
Tagawa  kori,  au  instrument  of  hypothec  is  generally  attest* 
ed  by  the  ward  or  village  officers,  but  sometimes  by  only  the 
relatives  of  the  debtor.  But  an  instrument  of  pledge  must 
always  be  attested  by  the  ward  or  village  officials. 

In  Ugo  kuni,  Akita  kofi,  in  a  pledge,  the  debtor  delivers 
a  deed  of  perpetual  sale  ^  to  the  creditor,  and  takes  a  receipt 
in  exchange.  The  term  Viuries  from  8  to  10  years.  The 
transfer  is  recorded  in  the  land-register  ^  and  the  name 
of  the  owner  is  changed.  If  a  default  occurs,  the  land 
is  forfeit. 


1.  It  seems  to  be  a  tranaaction  accompanying  the  abandonment 
of  one's  own  iamily  name  {nai-tsubure,  private-eztmction)  and  adop- 
tion into  another  family,  in  order  to  keep  the  latter  from  dying  ont, 
as  described  in  the  chapter  on  ** Domicile''  in  Part  Vn.  2.  Kimoiri. 
8.  Okimairi,  4.  DaikvMn.  6.  Qundai.  6.  Takiswake-negai.  For 
some  further  notes  on  mortgage  and  tenancy  in  Bikozen  kunit  see 
Appendix.    7.  Yeitai-uri-watoMhi.    8.  Ooyo  (official) -4;Ao. 
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Hokkaido.  In  Oshima  kuni,  Kamedo  Auni,  all  mortgages 
of  realty  are  in  the  form  of  hypothec.^  In  mout  instances 
the  title-deeds  are  deposited  with  the  creditor,  and  no 
instrumeut  is  executed. 

HoKUBOKUDo.  In  Wakasa  kuni,  Qnifa  kori,  the  name 
used  is  always  '*  pledge,"  never  <*  hypothec."  There  are, 
however,  two  methods.  Where  the  term  is  limited,  the 
creditor  is  never  charged  with  the  payment  of  taxes  and 
sundry  charges;  hut  where  there  is  no  fixed  term,  the 
creditor  is  so  charged. 

lu  Echizen  kuni,  Asnha  kori,  in  villages,  a  pledge  is 
called  '* original  article",^  and  the  pledgee  pays  the  taxes s 
and  sundry  charges.^  In  the  hypothec,  land  is  merely 
subjected  to  a  lien.^  In  towns,  in  a  pledge  of  realty,  the 
house  and  adjoiniug  land  is  all  given  over  to  the  pledgee, 
who  renders  the  various  services.^  The  deed  usually  pro- 
vides that  if  the  house  is  burnt  by  calamity  of  Heavon,^  the 
ground  alone  need  be  restored.  In  Tsuruga  /lort,  what  is 
called  ** hypothec"  is  the  creation  of  a  lien '^  on  cultivated, 
forest,  or  residence  land  for  a  limited  period;  and  if  a 
default  occurs,  the  debtor  sells  the  laud  mortgaged  and 
then  pays  his  debts.  A  pledge,  iu  the  usual  sense,  is 
unknown. 

In  Kaga  kum\  Ishikawa  Icon,  the  hypothec  ^  of  land  u 
forbidden  by  a  law  of  the  fief;  so  that  people  usually 
mortgage  by  means  of  a  sale  with  agreement  for  re-purchase 
within  an  agreed  period. 

In  £cbu  kuni,  Imizu  kon\  both  pledge  and  hypothec 
of  laud  are  forbidden  by  a  law  of  the  fief.  However,  a 
h3rpothoc  of  buildings  is  often  privately  made,  the  debtor 
giving  the  creditor  an  instrument  countersealed  by  a  witness, 
and  keeping  possession  of  the  property.     The  creditor  cannot 

1.  Teito,  kakiire,  2.  HoH'fwUu, — ^probably  an  abbreviation  of  htm- 
motiu  kayeihi,  or  conditional  sale,  described  iu  the  chapter  on  **  Sales  *' 
and  substantially  a  pledge.  8.  Ko§o,  4.  8kohi.  6.  Teito.  6.  YahL 
7.  Ten-sat,    8.  Kakiire-$hichi, 
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on  default  take  possession  of  the  property,  bat  has  a  right  to 
have  it  sold  to  pay  the  debt. 

In  Echigo  Arum,  Kambara  koti,  in  towns,  when  a  h3rpo- 
thee^  is  made,  the  instrument  is  coiintersealed  by  the 
debtor's  company  and  transmitted  with  a  petition  to  the 
ward-representative.'  The  latter  searches  the  register  to 
Bee  whether  a  prior  mortgage  exists,  enters  in  the  register 
of  the  ward-assembly  the  debtor's  name,  the  amount 
borrowed,  the  term  and  the  interest,  certifies  by  inscription 
the  genuineness  of  the  instrument,  and  hands  it  to  the 
elder,  who  examines,  indorses,  and  seals  it.  In  villages,  the 
borrower  and  lender  consult  and  agree  as  to  terms,  and 
the  former  then  petitions  the  headman  to  permit  the  contract. 
If  permitted,  the  debtor  executes  the  instrument  and  delivers 
it  to  the  creditor.  The  term  cannot  exceed  10  years,  and 
during  that  time  the  creditor  is  entered  in  the  land  register 
as  owner.  In  case  of  default  the  land  becomes  forfeit,  and 
an  instrument  of  forfeiture  is  delivered  to  the  creditor  by 
the  debtor,  the  former  thus  obtaining  complete  and  perfect 
ownership  of  the  land.  In  XJwonuma  kori,  there  ore  two 
kinds  of  pledge,  one,  a  pledge  properly  so  called,  lasting 
usually  for  6,  7  or  10  years,  and  the  other  in  substance  a 
sale.  The  form  of  the  instrument  is  in  both  the  same  ;  but 
in  the  latter  the  term  is  one  year  only,  and  if  a  default 
occurs,  the  land  is  forfeited  to  the  creditor.  In  Eoshi  kori^ 
a  pledge,  whether  of  cultivated  laud  or  of  residence  land, 
is  in  form  a  sale,  the  instrument  being  known  as  a  **  deed  of 
offering."^  The  buyer  gives  the  seller  a  document  agreeing 
to  return  the  land  at  the  expiration  of  an  agreed  period  on 
payment  of  the  original  sum.  The  only  requisite  for 
hypothecs  is  the  attestation  of  the  instrument  by  the  local 
officials.  In  Enbiki  kori,  the  custom  is  for  the  debtor  to 
give  the  creditor  an  instrument  of  sale,^  and  the  counter- 

1.  KakUreshiehi.    2.  Machi-daL     8.  Sathiaoeshoiho,      4.  BaU 
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seals  of  the  company  and  the  headman  are  wanting,  the  parties 
alone  sealing  the  instrument.  In  Eariba  kon,  a  hypothec 
requires  the  attestation  of  the  local  officials,  iu  villages  as 
well  as  in  towns.  There  are  two  methods  of  pledge ;  in 
one,  the  creditor  pays  the  taxes  and  services ;  in  the  other 
the  debtor.  The  parties  choose  the  method  they  prefer ; 
but  the  former  is  usually  a  sale  to  all  intents  and  purposes. 

In  Sado  kuni,  Zota  kori,  the  borrowing  of  money  by 
giving  security  in  the  shape  of  a  lien^  is  called  *'  pledge," 
although  the  transaction  is  in  fact  only  a  hypothec.^  The 
taxes  during  the  term  may  be  paid  or  not  by  the  creditor, 
according  as  agreed ;  but  in  the  former  case  the  transaction 
is  in  effect  a  sale. 

Sanindo.  In  Tango  Jcunif  Yosa  koii,  in  villages, 
mortgages  of  cultivated  land  are  sometimes  called  pledges i 
while  they  are  in  fact  hypothecs,  the  debtor  paying  the 
taxes  and  sundry  charges.  But  the  mortgagee,  even  when 
claiming  under  a  properly  attested  deed,  cannot  satisfy 
himself  firom  the  estate  until  it  has  discharged  aU  arrears 
of  taxes.  In  hypothecs  of  town  land,  a  slip^  is  attachecUto 
the  entry  in  the  house-register,  and  the  details  ai*e  entered 
in  a  separate  book  called  **  register  of  house-pledges."^  On 
default,  the  house  is,  according  to  tbe  term  of  the  agreement, 
either  transferred  to  the  creditor  or  sold. 

In  Hoki  kuni,  Omi  koH,  the  debtor  sometimes  makes 
a  perpetual  sale  to  the  creditor,  receiving  in  exchange  a 
document  stipulating  to  return  the  land  on  payment  of 
principal^  and  interest^  before  the  expiration  of  the  term. 
This  is  the  true  pledge.  Other  transactions,  though  called 
pledges,  are  in  fact  hypothecs. 

In  Idzumo  ktmif  Shimane  kon,  in  towns,  no  distinction 
has  ever  been  made  in  words  between  ''pledge"  and 
"hypothec,"  the  term  "pledge"  serving  for  both  trans- 


1.  Teito,         2.  Kakiire,  3.  Sagefuda.         4.  lye-ihieJU-cho, 

5.  Gwan-ri* 
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actions.  The  debtor  delivers  to  the  erediior  the  instrnment, 
conntersealed  by  a  surety  and  by  the  company  and  indorsed 
by  the  chief  inspector^  and  the  ward-elder ;  the  creditor  then 
delivers  the  money  or  rice  agreed  on.  No  distinctiou  is  made 
between  tbe  mortgage  of  a  bnilding  and  of  the  ground  nnder 
or  around  a  bnilding,  both  being  known  as  *'  house-and* 
lot  '^  ^  mortgages.  In  villages  the  parties  to  a  hypothec 
report  to  the  headman,  ^  who  enters  the  particulars  in  the 
register  of  pledges,^  and  the  instrument,  after  being  counter- 
sealed  by  the  headman  and  elder,  is  given  to  the  creditor. 
But  the  latter  does  not  take  possession  of  the  land,  and 
interest  is  paid  in  money. 

In  Iwami  kum,  Mino  kori,  all  pledges  are  counter- 
sealed  by  the  ward  or  village  officers.  The  creditor  takes 
possession  of  the  land  and  obtains  a  profit  by  cultivating  it 
himself,  so  that  no  interest  is  paid.  At  the  end  of  the  term 
the  debtor  may  redeem  by  paying  the  principal.  lu  hypo- 
thecs the  ownership  remains  in  the  debtor,  so  that  the 
interest  is  to  be  paid  in  money,  and  on  redemption  both 
principal  and  interest  must  be  paid. 

Santodo.  In  Harima  kimi^  Shikito  koii,  the  usual 
term  for  a  pledge  is  one  year,  the  taxes  and  sundry  charges 
being  paid  by  the  pledgor,  and  the  land  being  redeemable 
on  payment  of  principal  and  interest.  But  the  original 
instrument  retains  its  validity  without  renewal  [and  gives 
a  right  of  redemption]  for  10  years  in  all,  and  if  default 
then  occurs,  the  ownership  passes  to  the  creditor.  In  Sayo 
korif  the  usual  term  is  8  years,  the  pledgor  paying  taxes 
and  having  the  privilege  of  redemption,  as  above,  for 
10  years. 

In  Bizen  kunif  Mino  kon,  in  towns,  instruments  of 
mortgage  must  bear  the  seal  of  the  headman  and  also  of  the 
house-pledge  officials,  who  are  publicly  elected,  by  order  of 


1.  O  (official  or  chietj-mokudau      2.  lye-yoBhikL      8.  8koya. 
4.  8hichi-hikaye-eho, 
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the  mngistrate,  and  transact  all  business  relating  to  mortgages 
of  real  property. 

In  Aki  kuniy  Numata  and  Aki  Arori,  the  usual  term  for  a 
secQrity,^  whether  in  villages  or  in  towns,  is  9  months.  At 
the  end  of  that  time  another  18  months  is  added.  If  the 
debtor  is  then  still  in  de&nlt,  and  the  parties  cannot  be  re- 
conciled, the  land  mnst  be  transferred  to  the  creditor.  This 
is  caUed  *'  register-changing."  ^  But  it  seldom  happens,  fur 
the  local  officials  are  required  to  bring  about  a  private  settle- 
ment whenever  possible. 

In  Suwo  fnmit  Yoshihiki  ffori,  a  hypothec  is  constituted 
as  follows.  The  debtor  reports  to  the  balk-master 8  (who 
keeps  the  land-register  and  the  pledge-register  ^) ;  the  latter 
the  name  and  area  of  the  land  and  the  terms  in  the 
pledge-register,  and  then,  with  the  headman,  indorses  the 
instrument.  The  debtor  retains  and  cnltivates  the  land 
himself,  paying  interest  in  money.  The  land  seldom  goes  to 
the  creditor  by  forfeit;  for  the  debtor,  if  his  money  fiiils,  sells 
the  land  and  discharges  his  debt  with  the  proceeds,  the 
value  usually  being  much  in  excess  of  the  debt.  But  if  the 
laud  will  just  pay  the  debt,  it  is  forfeited  to  the  creditor,  and 
the  debtor  transfers  it  by  a  **  deed  of  offering  *'^  or  "  deed 
of  grant.*' 0  In  Eyuka  kori,  a  mortgage  is  usually  effected  by 
a  deposit  with  the  creditor  of  tlie  title-deeds,^  with  a  so* 
called  **  annexed-document."^  This  is  called  a  **  deposit- 
pledge."  ^  The  instrument  is  not  sealed  by  the  ward  or  village 
officers.  Sometimes  a  mortgage  is  accomplished  by  the 
surrender  of  the  old  title  deeds  and  the  issue  of  fresh  ones 
indorsed  and  sealed  by  the  ward  or  villnge  officers.  This  is 
known  as  an  *<  original  pledge ;  "  ^^  the  process  being  similar 
to  that  used  in  sales  for  a  term  of  years. 


1.  Telto.  2.  Cho-hiri,  See  tlie  chapter  on  "  Sales,"  Tams- 
to  ftunt.  8.  Azf-ka$fnra,  4.  Shichi-ire  hikaye-cho.  6.  Jge-jo, 
6.  Yuturi-Jo.  7.  Kei\jo,  8.  Soye-thomon.  9.  NagekonU  (throw  iuto)- 
shichi,    10.  IIon-Mhichi.    See  note  2,  p.  102. 


\ 
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In  Nagato  kunit  Amu  kori,  when  buildings  only  are 
hjrpothecaiedy  the  instrument  does  not  bear  the  seal  of  ward 
or  village  officers. 

Nankauh).  In  Eii  kuni,  Nakosa  and  Imibe  kori,  when 
a  security  ^  is  given,  the  deed  is  sealed  by  the  debtor  and 
witnesses  and  attested  by  the  headman,^  khnoiri,^  and 
chief-headman,^  and  the  transaction  is  called  "  return  of 
onginal  price ; "  ^  the  transaction  is  in  effect  a  sale.  In 
towns,  when  a  debtor  d^ults,  the  ward  officers  call  upon 
him,  and  if  no  result  ensues,  the  town  magistrate  is  informed 
and  the  property  sold  to  pay  the  debt.  The  surplus,  if  any, 
is  given  to  the  debtor  ;  if  there  is  none,  the  creditor  suffers  so 
much  loss.  But  sometimes,  when  the  value  of  the  estate 
is  much  below  the  amount  of  the  debt,  the  land  is  trans* 
ferred  directly  to  the  creditor,  being  then  called  <*  forfeit- 
land." 

In  Awa  kufd,  Miyoshi  kori,  there  is  a  kind  of  pledge 
called  **  sale  for  fuU  6  years,'*  ^  by  which  the  debtor  delivers 
the  land  to  the  creditor,  who  is  to  pay  the  taxes,  to  restore  the 
land  at  the  end  of  5  years  (but  not  before)  on  payment  of 
the  debt,  and  to  keep  it  uutil  paid.  An  old  custom  permits 
redemption  at  any  time  within  several  tens  of  years.  In  a 
hypothec,  the  debtor,  when  the  contract  of  loan  has  been 
made,  signs  the  instrument,  procures  its  attestation  by  the 
village  official  whose  duty  it  is  to  ezamiue  lands,  and 
delivers  it  to  the  creditor,  who  gives  the  money  in 
exchange. 

In  Sanuki  ktini,  Eagawa  kori,  hypothecs  are  included 
in  the  term  *'  pledge."  On  default,  the  property  is  for- 
feited to  the  creditor ;  and  if  the  debtor  neither  pays  nor 
executes  a  transfer,  an  action  may  be  brought.     But  this 

1.  THto.  2.  Shoya,  8.  See  Introduction.  4.  O-joya.  6.  Honun 
(original  tbingykayethi  (return).  Though  teito  is  used,  there  seems 
to  have  been  here  a  transfer  of  possession.  See  infra,  Buzen  kuni, 
and  in  the  chapter  on  sales,  Kii  kuni.  See  also  Eehizen  kuni,  iupra. 
6. 04>ka»nen^kiri4iri, 
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seldom  happens,  as  the  headman^  and  elder  nsoally  inter- 
vene and  procure  the  debtor  to  pay.  In  Naka  ftort,  in 
villages,  to  make  a  lien  upon  cultivated  land  to  secnre 
borrowed  money,  a  record^  is  made  of  the  land's  production 
and  area,  the  property  being  then  known  as  "  pledged 
thing.*' s  The  usual  term  is  one  year,  and  when  this 
expires,  the  deed  may  be  renewed.  In  towns  the  term  is 
the  same,  and  if  interest  is  regularly  paid,  the  deed  is 
allowed  to  continue  without  renewal  for  an  indefinite  time* 
This  kind  of  transaction  is  properly  called  *' hypothec."^ 

In  Jyo  kunif  Uwa  kori,  in  villages,  to  borrow  by 
creating  a  lien  in  cultivated  land,  the  debtor  pledges  the 
title-deeds,^  and  the  instrument  of  debt  is  signed  by  the 
company-chief.  On  default,  the  property  is  usually  sold. 
In  towns  (where  the  term  ''pledge"  includes  hypothecs) 
the  instrument  is  attested  by  the  ward-officials,^  and  in  case 
of  dispute,  the  latter  most  fulfill  their  duty  by  intervening 
to  settle  it.  In  Onsen  kori,  in  villages,  the  pledge  of 
cultivated  land,  other  than  new  land,^  is  prohibited.  Mort- 
gages violating  this  rule  have  force  only  between  the  parties 
themselves,  and  the  officials  do  not  record  or  enforce  tliem. 
In  towns,  where  a  house  or  lot  is  pledged,  the  ownership  is 
changed  in  the  pledge- register  by  attaching  a  pasted  slip. 
On  default,  the  complete  ownership  is  immediately  trans- 
ferred.    The  hypothec  is  of  the  ordinary  kind. 

Saikaido.  In  Ghikuzen  kimi,  Sawnra  and  Naka  kori, 
the  ordinary  distinction  exists,  in  villages,  between  pledge 
and  hypothec.     In  towns  the  h3rpothec  only  is  used. 

In  Chikugo  hum,  Mii  kori,  the  instrument  of  pledge 
must  be  sealed  by  the  debtor  and  the  surety,  and  counter- 
sealed  by  the  inspector  ^  and  the  headman.  The  creditor 
cultivates  the  land,   paying  taxes  and  local  charges,  and 


1.  Shoya.  2.  Kakiire.  8,  Shichi-motsu,  4.  Kakiire-ikiehi^ 
5.  Koitigefuda,  See  the  chapter  on  *' Ownership  and  Title "  (lyo 
kuni),  in  Pnrt  V.     6.  Machi-yo-gakari,     7.  Shinden,     8.  J/efrafte.. 
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the  profits  in  lieu  of  interest.  The  term  varies,  and 
even  in  case  of  deCfttilt,  it  is  customary  to  restore  the  land 
upon  payment  at  any  time  virithin  10  years  after  the 
expiration  of  the  term.  But  this  time  is  hy  previous 
agreement  sometimes  extended  to  15  or  20  years.  The  rules 
for  sealing  the  iustrument  of  h3^thec  are  similar. 

in  Buzen  kurdf  £iku  koii,  a  pledge  is  called  **  return  of 
the  original  article,"  ^  and  is  in  the  form  of  a  sale  of  the 
property  with  agreemdat  to  return  on  payment  of  the  prin- 
cipal. The  term  may  he  limited  or  unlimited.  Hypothec  is 
known  as  '*  security;"^  either  a  deed  is  given  containing  a 
description  of  the  land,  or  the  title-deeds  ^  are  deposited 
with  the  creditor.  In  Shimoge  kon,  in  towns,  when  a 
pledgor  is  in  default  and  the  creditor  begins  an  action,  a 
''first  closing,**^  and  then  if  payment  is  not  made,  a 
''second  closing,'*^  is  ordered  by  the  feudal  official,  and 
then  the  property  is  transferred.  In  XJsa  J<on,  pledges  are 
all  made  in  the  form  of  stiles  for  a  term  of  years. '^  The 
hypothec^  is  of  the  ordinary  kind. 

In  Bugo  kunif  Oita  kori,  pledges  are  made  under  the 
xiame  of  "sales  for  a  term  of  years,'*  the  term  "pledge" 
not  being  used.  The  hypothec  is  of  the  ordinary  kiud.  To 
prevent  double  hypothecation  an  entry  is  made  in  the  land 
raster. 

In  Hizen  kuni^  Sonoki  Jcoti,  hypothec  is  known  as 
"pledge."  Pledge  is  known  as  "  sale  for  a  term  of  years." 


1.  Honmono-kayeihi.      2.  Hiki-ate.     8.  Ko  (old) -t/tomon  (deed). 

4.  Ge  (lowest) -bu  (part  ?) ;  jo  (highest) -6u.  The  explanation  is  that 
the  doors  of  the  shops  were  (probably)  in  two  parts,  an  upper 
and  a  lower,  opening  and  dosing  independently,  and  that  the  gebu 
signifies  the  preliminaiy  closing  of  the  lower  half,  the  Jobu  the  final 
closing  of  the  shop  and  cessation  of  business.  The  first  closing  was 
apparently  provisional,  and  was  intended  to  hasten  the  debtor's  ac- 
tion, and  if  the  nr.oney  was  speedily  raised  the  process  would  go  no 
fntther.    Compare  the  chapter  on   "Bankruptcy,"   Echigo  hunt, 

5.  Nanki-uri-watoihi,    6.  Kakiire,  teito. 
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In  Saga  Arort,  the  term  is  not  prolonged  onlesa  the  consent 
of  the  creditor  is  secured  and  a  new  instrnment  made  oat. 

In  Higo  kunif  Aso  kon^  a  pledge  is  (wdinarily  for  a 
term  of  8  years,  the  pledgor  not  being  entitled  to  possession 
again  until  the  expiration  of  the  term.  There  is  slso  •• 
*<  receiving-pledge,'*^  in  which  no  term  is  fixed,  and  the  debtor 
may  at  any  time  resnme  possession  on  payment  of  the 
principal.  In  the  so-called  ''  temporary-pledge  *'  ^  (which  is 
really  a  hypothec),  the  creditor  takes  interest  on  the  debt 
instead  of  cultivating  the  land,  and  the  debtor  retains  pos- 
session. Perpetoal  sales  of  land  to  persons  outside  the 
seller's  village  are  forbidden ;  so  that  in  such  cases  the 
transaction  of  pledge  is  much  resorted  to  for  the  purpose. 
In  Takuma  kon,  the  seal  of  ward  or  village  officers  is 
not  required  for  an  instrument  of  pledge  ;  but  the  company 
of  the  debtor  seal  as  witnesses.  The  pledgor  and  pledgee  go 
to  the  ward  or  village  office  and  procure  the  change  of 
the  owner's  name  in  the  land-registry.  In  Akita  korif 
pledges  are  of  two  kinds,  the  names  being  "  term-pledge  "  ^ 
and  '' receiving-pledge."^  In  the  former,  the  term  of 
years  is  agreed  on,  the  money  is  ndvauced,  and  stipula- 
tions are  made  that  the  debtor  shall  not  take  back  the 
land  during  the  term,  nor  after  its  expiration  without  first 
discharging  the  debt,  and  that  the  creditor  shall  at  any  time 
after  the  term  restore  the  land  on  payment  of  the  debt. 
Each  party  executes  an  instrument  and  both  are  counter- 
sealed  by  the  headman  and  attested  with  divided-seal 
by  the  chief-headman.  This  is  the  proper  method; 
but  when  the  land  is  of  small  value,  these  proceedings 
arc  taken  only  as   to  the  instrument    coming   from  the 


1.  Ukeyo$€i  (receive  into,  eol\eo,i)-$hiehU  juki-$hichi.  The 
Chinese  chaxaoters  are  the  same,  the  former  prononoiation  being 
probably  the  uaaal  one.  The  idea  may  be  that  of  eolleeting  or 
gotting  baok  on  demand  and  payment.  2.  Tosa-ihiehU  8.  Nenki^ 
uhichi. 


■ 
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debtor.  In  the  "  receiving-pledge  '*  the  term  is  not  fixed. 
Debtor  and  eroditor  each  execute  an  instniinent,  the 
provision  being  that  the  land  shall  be  returned  on  repay- 
ment of  the  debt.  In  all  kinds  of  pledge,  redemption  must 
occur  between  the  11th  and  8d  months  inclusive.^  It  is  a 
regular  stipulation  in  instruments  of  hypothec  that  the  debtor 
shall  make  no  objection  if  on  default  at  the  end  of  the  term 
the  creditor  assumes  possession  of  the  property.  The  in« 
strument  is  sealed  by  both  parties  and  countersealed  by  the 
headman.  But  in  some  localities  the  latter  formality  is 
omitted. 

lu  Hyuga  kunit  Miyazaki  and  Eoyu  koii,  h3rpothec  is 
the  only  form  of  mortgage,  pledge  being  unknown.  In 
Usuki  kori,  in  villages,  where  the  pledge  is  for  a  term  of 
years  (usually  10  years),  the  pledgee  takes  possession,  pays 
taxes  and  chtirges,  and  takes  the  profits  by  way  of  interest. 
Redemption  cannot  take  place  till  the  end  of  the  term. 
Where  the  need  of  money  is  pressing,  the  security  is 
usually  a  hypothec,  interest  and  principal  being  paid 
together  at  the  end  of  the  term.  In  towns,  hypothec  alone 
is  used. 

In  Satsuma  kuni^  Eagoshima  koiH,  the  seal  of  the 
village  or  ward  officers  is  required  for  a  hypothec.  In  towns 
this  seal  is  usually  placed  upon  a  separate  document,  in 
which  the  debtor's  company  state  thnt  they  will  make 
no  objection,  even  if,  according  to  stipulation,  the  lund  is 
delivered  to  the  creditor  on  default  nt  the  end  of  the  term. 
This  document  is  given  to  the  creditor. 

In  Iki  kuni,  Ishida  kori,  pledge  goes  by  the  name  of 
"  sale  for  a  term  of  years,"  s  the  estate  being  given  to  the 
creditor  during  the  term.  Hypothec  is  known  as  ''lien,**  ^ 
the  debtor  giviug  the  creditor  an  instrument  describing  the 
property. 


1.  la  order  that  an  anjosk  advantage  might  not  be  reaped  from 
crops  planted  in  spring.     3.  ^^eng€n•uri.    8.  Teito, 
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In  Tsashima  laudt  Bhimoagata  kori,  the  hypothec  is 
of  the  ordinary  kind.  In  pledges,  the  creditor  cultivates  the 
land  daring  the  term,  hat  the  owner  pays  the  taxes  and 
sandry  charges. 

2.— PERSONAL  PROPERTY. 

In  Settsu  hunt,  Nishinari  kon^  in  order  to  make  a  valid 
lien,!  the  article  mast  he  delivered  to  the  creditor.  Bat 
fixtares^  (each  as  ovens,  ceiliugs,^  sapports^  for  sliding- 
doors,  and  other  detachable  articles)  may  be  hypothecated 
by  record. 

In  Yamato  kuni,  Soyegami  kori,  pawnbrokers  <^  nowa- 
days often  accept  certain  articles  as  secarity  by  a  transaction 
similar  to  hypothec,  in  which  interest  ^  is  paid. 

In  Kai  kuni,  Yatsushiro  koH,  no  report  to  the  headman 
is  made  in  case  of  a  pledge  of  rice,  clothes,  or  the  like.  Bat 
the  money-lender  notes  the  details  in  a  book  and  gives  the 
pledgor  a  certificate  attesting  the  right  to  redeem  on  pay- 
ment.    If  a  default  occars,  the  article  is  forfeit. 

In  Shinano  kuni,  Takai  koii,  the  nsaal  term  is  8  months 
or  a  year.  If  the  article  is  lost  or  destroyed  while  in  the 
castody  of  the  pledgee,  he  is  bound  to  make  compensation ; 
and  this  is  measured,  in  case  of  loss,  by  twice  the  amount  of 
the  sum  lent,  and  in  case  of  destruction,  by  the  market  price 
of  the  article.  But  if  the  destruction  is  by  fire  or  the  loss 
by  theft,  the  pledgee  is  not  responsible. 

In  Rikuzen  A'unt,  Miyagi  kori,  rice,  utensils,  clothes, 
and  other  pledged  articles  are  deposited  with  the  pawn- 
broker, who  gives  the  debtor  a  certificate  containing  a 
description  of  the  articles  and  the  amount  of  the  debt.  The 
term  is  usually  8   months.     A  pledge  of  the  person  to  the 


1.  Teito,  2.  Kngi  {na\\)-t8uke  (affix) -mioim)  (thing).  8.  These  are 
often  made  of  boards  laid  without  nails  upon  rafters.  4.  Shikii, 
kantoi  (wooden  beams).    5.  Shiehiya.    G.  Nichi-bu, 
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serviee  of  anoibAr  ^  was  also  known  in  former  times.  The 
parents  of  the  child  reported  to  the  headman,  executed  an 
instrument  of  debt,  received  the  loan  and  delivered  the  chfld 
to  the  leuder  for  a  term  of  5  or  10  years,  the  child  being 
registered  in  the  family  of  the  creditor.  This  transaction 
was  the  only  exception  to  the  role  forbidding  removal  from 
a  village  to  a  town.  Bat  the  custom  has  gradually  dis- 
appeared since  the  period  Ewansei  (1789-1801). 

In  Echa  hum,  Imizn  kori^  if  a  default  occurs,  the 
article  is  forfeit  and  the  pledgee  may  sell  it  or  keep  it  as 
his  own.  In  Nei  Arort,  none  but  pawnbrokers  may  lend 
money  on  security.  If  the  article  pledged  is  lost  or 
destroyed  by  flood,  fire,  theft  or  other  unforeseen  event,  the 
pledgee  is  not  liable  to  make  compensation,  nor  the  debtor 
to  pay  the  debt. 

In  Echigo  kuni,  Eubiki  kori,  no  instrument  is  required 
for  the  validity  of  a  pledge.  If  the  pledge  was  effected  by 
the  agency  of  another,  he  is  regarded  as  a  witness.  In  the 
town  of  Niigata  any  one  may  lend  on  pledge.  The  regular 
term  is  8  years ;  but  practically  redemption  may  be  made  at 
any  time  by  paying  principal  and  interest. 

In  Idzumo  k-uni,  Nogi  kori,  the  term  is  usually  6 
months.  On  its  expiration  the  creditor  notifies  the  debtor 
to  redeem ;  if  he  fails  to  redeem,  the  creditor  may  dispose  of 
it  as  he  thinks  best. 

In  Suwo  kuni,  Yoshihiki  kori,  a  pledge  of  rice  may 
be  made  by  delivering  the  rice  to  the  lender  and  receiving 
the  loan  and  a  written  receipt,  or  by  depositing  it  in 
the  public  storehouse  aod  giving  the  creditor  an  instrument 
of  debt  endorsed  by  the  headman  in  charge  of  the  store- 
house. A  term  must  always  be  fixed  beforehand.  For 
articles  other  than  rice  the  creditor  merely  gives  the  debtor 
a  certificate,  in  which  it  is  stated  that  the  pledgee  undertakes 
no  responsibility  for  damage   by  fire  or  by  rats.     The 


1.  Shiehimo}W-hoko. 
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ordinary  term  is  6  moutlu.  In  Eynka  kori,  the  lending  of 
money  on  pledge  of  rioe  or  other  artieleB  is  known  as 
"rftieing  ready  money."'  Where  the  article  is  one  having 
a  market  price  and  the  latter  falls  below  the  valne  named 
in  the  agreement,  the  borrower  most  make  a  part  payment 
[or  the  article  will  be  sold  forthwith]  .  Intersat  on  metal 
articles  is  nanoUy  2  per  cent,  on  others  1^  per  oent  per 
month.  The  same  form  of  instmment  is  nsed  in  all  cases. 
If  principal  and  interest  be  not  paid  at  the  end  of  the  term, 
the  thing  pledged  becomes  the  property  of  the  creditor. 

In  Chikugo  kuni,  Iknba  kori,  the  term  varies  from  6 
to  12  months  ;  but  practically  the  debtor  can  redeem  as 
long  as  the  article  is  in  the  creditor's  possession. 

I.  aen-|pi'«M>it)-Jtm  (money) -ire  (put  in).  The  idea  seema  to  be 
that  ot  putting  tb«  article*  ie  pledge,  and  gettinf;  mone;  in  exchange. 
Perhaps  the  ihichi  of  iliielii-ire  originall;  belonged  in  the  phrase. 
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PBESCRIPTION.i 

Usaally,  when  a  civil  action  arises  in  nny  province, 
some  popular  headman  and  elder  in  the  district  are  chosen 
as  go-betweens,  to  talk  over  the  parties  to  an  amicable  onder- 
Btanding,  and  thus  no  judgment  comes  to  pass  as  to  the 
right  or  wrong  of  the  matter.  The  result  is  that  the  question 
of  prescription  rarely  arises,  even  in  case  of  unsecured  loans. 
Bat  there  are  some  special  customs  to  be  noted. 

KiNAi.  In  Settsu  kuni,  Yube  kori,  when  a  dispute  arises 
as  to  a  contract  of  loan  or  of  deposit  and  an  action  is 
brought,  the  feudal  officials  do  not  take  cognizance  ^  of  it  if 
10  years  have  elapsed  since  the  execution  of  the  instrument 
sned  on. 

ToKAiDO.  In  Iga  kuni,  Abe  kon,  it  is  the  general  custom, 
when  a  money  lonn^  is  in  arrear  for  more  thnn  20  years,  that 
the  instrument  is  destroyed  and  the  account  struck  out  of 
the  books. 

In  Suruga  kiini,  Shida  and  Mashizu  koii,  in  the  case  of 
acommercinl  house,  when  a  money  loan ^  or  a  credit'^  hits 
been  in  arrear  for  more  than  20  years,  or  on  account  of  the 
death  or  absconding  of  the  debtor  cannot  be  collected,  it  often 


1.  Kirnan  (end  of  term)  tokumen  (acquire- freedom).  2.  Tori- 
fUfem,  3.  Kanhi-kin.  4.  Ka«hi  {lendj-daM  (put  out)-A'/n.  o.  Uri 
{uXiykake  (credit) •  il-i II. 
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luipi)ens  that  the  fucU  are  entered  in  the  so-cklled  "  eterni- 
ty-book," 1  uid  the  dium  stnick  oat  of  the  principal  book.' 

In  Sagami  kimi,  ABhignra  kori,  there  is  no  preacriptioa 
of  money -loaoB.^  lliere  ie  a  sort  of  prescription  in  case  of 
iustramenta  providiog  fur  the  redemption  of  mortgaged  land ; 
for  even  though  there  it)  an  express  stipnlation  for  an 
unlimited  term,  the  feudal  official  does  not  taks  coguizanee 
Btler  the  lapse  of  20  years. 

In  Kadzusa  kunt,  Moda  kori,  prescription  nsnally  occora 
if  a  sam  loaned  or  received  on  deposit  is  in  arrear  for  more 
than  10  years. 

HoKUBOKUDO.  Id  Wakaea  kunt,  Ouifu  koi-i,  it  is  the 
^euernl  custom,  when  a  snm  loBned  or  given  on  deposit  has 
bi'cn  in  arrenr  for  10  yeiirs  or  so,  that  the  creditor  abandons 
hiti  clnim. 

In  Echizen  ktmi,  Asnha  kori,  the  feudal  official  takes 
cugnizftuce  only  of  pledges  or  hypothecs  of  realty  evidenced 
b)-  official  nttestittion,  and  not  of  ordinary  private  loans ;  so 
that  preticriptiou  is  not  knonn,  [since  the  former  are  perpet- 
iiall}'  enforceable  and  the  latter  not  at  all] . 

San'indo.  In  Harima  kuni,  Shikito  kori,  the  law  is 
thai  when  an  action  is  brought  for  a  loon,  for  money  given 
on  deposit,  or  the  like,  and  120  months  have  passed  since 
till!  time  fur  payment  named  in  the  iustrnment,  the  feudal 
utficinl  docs  not  take  cognizance  of  it. 

In  Digo  kuai,  Mitsnki  kori,  there  is  an  old  law  that, 
when  an  action  is  bronght  on  a  loan  which  has  been  overdue 
I'ur  10  ycoTH,  the  feudal  ofliciiil  shall  not  take  cognizance. 

Kankaido.  In  Siinuki  hiui,  Niika  koii,  the  feudal 
ulhciiil  duim  not  tiiko  cogoiziknce  of  actions  on  controcbs,  such 
na  loans,  money  received  on  deposit,  aud  the  like,  niter  10 
>'i'iirs  from  thu  time  fixed  for  payment  in  the  instrument. 

I.  M'ltt  (iFii  t1ioii!<iind)-ii<'r(  ljeMn)-cl,o.  Bat  thsre  is  a  heavj 
|ii>Iiei-  known  OH  ■■  iminiteii-gaiHi,"  uiil  the  uHiua  [irabably  oriM* 
iiipivly  Irani  tlie   Que  of  thU  ii>per  as  the  msierial  lor  the  book. 
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Sadlaido.  In  Bnzen  kunif  Shimoge  kari,  notwith- 
flianding  demands  for  payment  that  may  have  been  made  by 
the  creditor,  the  feudal  official  does  not  take  cognizance  of 
any  action  brought  after  10  years  from  the  time  of  payment 
named  in  the  instrument. 

In  Bugo  kunif  Hayami  kori^  the  feudal  official  does  not 
take  cognizance  of  an  action  brought  to  recover  a  loan  or 
money  received  on  deposit  after  20  years  from  the  time  of 
payment  named  in  the  instrument. 

In  Hizen  kuni,  Takaku  kori,  it  is  an  old  law  that  the 
feudal  official  shall  not  take  cognizance  of  an  action  upon  a 
contract  brought  more  than  10  years  after  the  time  of  pay- 
ment fixed  in  the  instrument. 


CHAPTER  VIII. 


BANKRUPTCY.! 

As  a  inle,  when  a  |>erson'B  debts*  accnmalate,^  and 
hi$  property  does  not  suffice  to  pay,  his  relations  and 
company  act  for  him,*  and  after  coming  to  agreement  * 
with  all  his  CTeditoTs,<3  fulfill  his  obligations  by  distribnting 
iiiiioiig  them  the  money  [resulting  from  a  sale  of  his  effects] , 
If  auy  one  of  the  creditors  is  dissntisfied  nnd  declines  to 
accept  the  dividend/  the  local  authorities  ^  take  the  sum  in 
trust.  This  mode  of  bankraptcy  is  called  "  bankruptcy  by 
c (imposition."  "  When  the  act  of  insolvency  consists  in  the 
uon-pnyment  of  taxes,  the  local  nuthorities  supervise  "^  the 
matter  and  inke  out  first  the  amount  of  tazos  due.  This  is 
called  "bankruptcy  affecting  the  feudal  office,"  i'  Most 
linnkrupts  remove  to  another  region  to  obtain  employment ; 
and  even  where  they  rem^n  at  the  place  of  theur  bank- 
ruptc}'.  they  have  lost  their  property  and  therefore  cannot 
continue  on  au  equal  footing  in  social  interconrse.  Such  is 
n  general  outline  of  the  customs.  Special  variations  are  aa 
follows. 


1.  IlOki  (abandonment).  Mora  common  terms  are  ihiadai-liaftri 
(liToperty.all),  liiuan  (bi'esk,  dMtroj-propetlr)  bumatt  (duperse-pro- 
pei'ly).  Id  Mkiiulni-luigiri  the  idea  ia  that  th«  debtor  give*  up  (o  his 
creditors  "  all  bis  property."  The  term  "  insolvent "  is  hero  used  to 
siguity  the  state  of  being  unable  to  pay ;  "  bankropt,"  to  mean  one 
who  hu  been  adjudged  ineolvent.  3.  Fmai.  3.  Katomi.  i.  ShiUeK. 
5.  Kyogi.  G.  SaUlin.  7.  Haito-in.  S.  Yahiba.  9.  Klogljo  no  bum- 
lan.     10.  Tathiai.     11.  A'lrnH  ni  laiiuru  l/iiniaH. 
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EiNAi.  In  Yamashiro  kuni,  Otagi  and  Eazano  korip 
the  loeal  anthorities,  when  a  man  becomes  insolvent,  make 
an  inventory  of  bis  property,  appoint  a  commissioner  ^ 
from  among  bis  relatives,  call  tbe  creditors  togetber,  cause 
the  property  to  be  sold,  distribute  tbe  proceeds,  and  tbos 
discbarge  tbe  obligations  of  tbe  insolvent.  In  rnral  districts 
bankruptcy  proceedings  take  place  only  iu  case  of  non- 
payment of  taxes,  not  iu  case  of  nou-payment  of  ordinary 
debts.' 

In  Settsu  kuni,  Yatsnsbiro  koH,  in  tbe  case  of  forced 
bankruptcy,^  tbe  local  authorities  supervise  the  proceedings, 
selling  the  property  and  distributing  the  proceeds  among 
the  creditors.  Custom  requires  that  those  who  have  been 
sabjected  to  this  procedure  shall  cease  to  wear  the  outer 
coat^  and  to  use  their  hereditary  family  names,^  and  their 
rights  as  members  of  tbe  village  are  greatly  curtailed.  In 
the  case  of  baukruptcy  by  amicable  private  composition,^  tbe 
creditors  give  their  sanction,  and  there  is  therefore  no 
special  curtailment  of  rights.  In  either  case  there  is  no 
farther  call*^  upon  tbe  debtor  by  bis  creditors  for  payment, 
even  if  be  succeeds  iu  gathering  property  again. 

ToKAiDo.  In  Iga  kuni,  Abe  ^*or^,  when  the  act  of  insol- 
vency consists  in  the  nou-payment  of  a  claim  of  the  feudal 
office,  and  the  proceeds  of  tbe  sale  of  bis  property  are  in- 
sufficieut,  bis  relatives,  his  company,  and  the  people  of  tbe 
village,  are  liable  for  tbe  deficit,  in  the  order  named.  By 
old  custom  a  bankrupt  is  forbidden  to  use  a  rain-hat  or  clogs 
even  in  rainy  weather. 


1.  Sewa-nin  Ka  general  word  for  manager,  oommittee-maD,  or 
oommiaaioner).  2.  Sotautaiihukn  (debts  contraeted  faoe  to  faoe,  i.  e. 
without  official  attestation).  But  here  the  term  seems  to  cover  all 
ordinary  claims  in  favor  of  private  parties.  8.  Xoiai  (judicial  decision) 
Wnaan  (i.  e.  involuntary  bankruptcy,  resulting  from  an  appeal  to  the 
aathoritiee  by  the  creditors).  4.  Haori.  6.  Ruidai  no  kamei,  6.  Sotai 
(tsoe  to  fMoe)  Jukudan  (amicable  agreement).    7.  Saitoku. 
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In  Ise  kunif  Ano  kari,  where  the  aet  of  insolvency  con- 
sists in  the  non-payment  of  a  claim  of  the  feudal  officoy^  the 
village  authorities  supervise  the  proceedings,  have  the 
property  sold,  take  out  the  amount  of  the  lord's  claim,  and 
distribute  the  surplus,  if  any,  to  the  other  creditors.  In 
case  of  an  ordiuary  debt,'  the  relatives  and  the  company  of 
the  debtor  take  entire  charge  of  the  proceedings  and  the  vil- 
lage authorities  do  not  interfere  at  all.  Generally,  the 
creditors  who  receive  a  dividend  ^  are  deemed  to  have  re- 
linquished their  rights  and  do  not  make  any  subsequent 
demand  upon  the  debtor  for  any  unpaid  portion  of  their 
debts.  When  a  man  owes  so  much  to  the  feudal  office  that 
he  is  not  able  to  pay  it  all,  and  iu  consequence  his  feUow- 
villagers  are  obliged  to  fulfill  ^  his  obligation,  he  is  called  a 
''  sold-out  man,"  ^  and  the  villagers,  first  reporting  the  mat- 
ter to  the  authorities,  build  him  a  separate  cottage,  without 
any  floor,  in  a  comer  of  the  village,  and  make  him  do 
laboring  services  for  the  village,  not  allowing  him  to  culti- 
vate [land  for  his  own  benefit].  In  his  temple-register® 
also  he  is  termed  '*  sold-out,*'  and  he  is  not  accorded  the 
ordinary  treatment  of  a  farmer.  But  if  he  afterwards 
acquires  means  again  and  pays  his  debts  in  full,  or  if  they 
are  paid  by  his  children  or  other  descendants,  then  the  term 
'*  sold-out"  is  erased,  and  he  resumes  his  rights  and  his 
position  among  his  fellow  villagers.  Iu  a  town,  the  relatives 
of  a  bankrupt  of  this  sort  take  charge  of  him,  and  he  loses 
his  independent  domicile.^  They  provide  a  suitable  liveli- 
hood for  him,  and  no  special  curtailment  of  his  rights 
takes  place. 

1.  Kihtliaku.  a.  Shiihaku  (private  debt).'  8.  Bun^pai-kin 
4.  BemhO,  6.  Ko-kyakii'nin  {ko-kyakUf — ^probably,  prooeeds  of  a 
pnblie  sale,  henoe  one  who  has  been  sold  oat).  6.  Skumon-cho.  Bee 
Simmons*  *'  Notes  on  Land  Tenure"  for  the  status  of  a  fanner. 
7.  Fu  (appendaDt)-f€H  (domicile),  i.  e.  his  domicile  is  considered  as 
merged  in  or  attached  to  that  of  his  relatives ;  his  iudependenee 
s  lost. 
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In  Owari  hunt,  Aichi  kort,  when  a  person  becomes 
insolvent,  his  relatives  and  company  take  charge  of  the 
matter,  ascertain  his  property,  procure  the  assent  under  seal 
of  all  his  creditors,  seU  all  his  property,  except  that  covered 
by  mortgages^  evidenced  by  an  officially  sealed  instrament, 
and  distribute  the  proceeds.  Those  who  receive  a  divideud  * 
relinquish  all  right  to  the  unpaid  claims  and  do  not  agidn 
call  npon  the  debtor  for  payment.  In  villages,  the  bank- 
mpt's  relatives  and  company  enable  him  to  earn  a  livelihood 
as  a  fiurmer,  by  giving  him  a  mattock  and  a  poor  cottage 
scarcely  sufficient  to  protect  him  from  rain.  If  he  hns  no 
relatives,  the  villagers  give  him  these,  and  also  lend'  him  a 
piece  of  cultivable  land.  In  towns,  there  are  usually  some 
creditors  who  do  not  accept  the  dividend  but  wait  until  the 
debtor  again  acquires  means  to  pay,  but  in  villages  all 
creditors  are  obliged,  by  custom,  to  accept  the  dividend 
offered.  The  bankrupt  himself  and  his  descendants  for 
three  generations  cannot  be  elected  to  nny  village  office 
whose  holder  is  regarded  as  having  authority  over  other 
persons.^ 

In  Mikawa  kuni,  Atsumi  A'on,  when  a  person  becomes 
insolvent,  his  company  report  it  to  the  local  authorities. 
These  supervise  the  proceedings,  seal^  all  the  debtor's 
property,  sell  it  by  ordinary  auction  <^  or  by  secret-ticket 
auction,^  and  distribute  the  proceeds  among  the  creditors. 
In  the  case  of  mortgaged  ^  property,  if  the  mortgage  is 
evidenced  by  the  seal '  of  the  headman,^^  the  secured  creditor 
of  course  has  a  right  of  preference  ii  in  tke  distribution  of 
the  proceeds.  1£  a  creditor  agrees  to  accept  the  divideud, 
he  takes  the  money  and  surrenders  his  instrumeut,  relin- 


1.  T€ito.  See  the  Chapter  on  **  Hypothec  and  Pledge."  2.  Bum- 
pai-kin,  8.  AdMukeru.  4.  Hito  mo  cko  (head  of  men).  6.  Fil-in, 
6.  Seri'UTi.  7.  NyutaUu  or  irefuda.  See  the  Chapter  on  *'  Sales.*' 
a  Teito.  9.  OkU'in.  10.  Shoya.  11.  Saki  (flr8t)-<fori  (take)  IreJi 
(right). 


L 
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quishing  all  further  rights.  Sometimes  a  creditor  declines 
the  dividend  aud  decides  to  wait  until  the  dehtor  again 
acquires  means,  and  his  claim  remains  outstanding  until  that 
time.  Subsequent  payment  by  the  debtor  under  these  circum- 
stances is  called  **  prosperity-payment."  ^  Wheu  a  bankrupt 
has  surrendered^  his  home^  to  his  creditors,  his  friends 
(most  frequently  his  relatives),  out  of  pity  for  his 
misfortunes,  in  mauy  cases  provide  for  his  support.  Thus 
it  appears  that  a  bankrupt  does  not  incur  any  special 
disgrace,  and  he  may  even  be  chosen  as  one  of  the  town 
officers.  Where  a  debtor  defrauds  his  creditors  by  conceal- 
ing ^  his  property,  the  company  is  regarded  as  responsible  ; 
so  that  it  is  always  obliged  to  investigate  and  to  prevent  this. 
Where  insolvency  occurs  and  taxes  are  in  arrear,  it  is  the 
custom  to  pay  them  from  the  proceeds  ^  of  the  sale  before 
any  other  claims  are  paid.  In  Nukata  kori^  when  a  person 
becomes  insolvent,  and  wishes  to  surrender  ^  his  property, 
he  reports  the  fact  to  the  loctd  authorities.  Theu  the  head- 
man, and  the  debtor's  company  supervise  the  proceedings, 
ascertain  the  auiount  of  his  property,  and  sell  it.  They 
first  take  out  of  the  proceeds  the  amount  of  ward-mouey  or 
village-mouey.'^  This  signifies  a  sum  of  money  lent  upon 
interest  to  the  headman  of  a  town  or  village  by  the  lord  of 
tiie  fief.  It  was  called '*  official  loan,"®  and  was  applied, 
in  a  town,  to  the  expenses  of  public  post-horses,^  and,  in  a 
village,  to  the  expenses  incurred  by  the  village  in  paying  ^^ 
the  taxes,  etc,  of  a  defaulting  villager.  In  more  recent  times 
the  same  phrase  machi-kin  or  mura-kin  has  been  applied  to 
money  received  in  charge  ^^    by  one  village  or  town  frum 


1.  Shuisei'benkin  (rising-in -the- world  repayment).  2.  Saahi-doMU' 
3.  Iijeya»hikL  4.  Intoku.  5.  Bai-kyahi^kin.  6.  Hoki.  7.  Machi' 
kiHy  mnra-kin.  8.  Go-ltaiituihi-kin,  9.  Ten-ma,  Messengers  of  the 
feudal  lord  were  entitled  to  demand  fresh  horses  from  ench  ihtiku  or 
post  town.  10.  Tatekaye  (paying  on  behalf  of  anotlier).  11.  Asu* 
kani. 
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another  and  circulated  in  loans.  The  amounts  due  on  secured 
claims^  evidenced  by  the  seal  of  the  headman  are  next 
taken  out,  and  the  surplus  is  paid  to  the  remaining 
creditors.  Those  who  accept  dividends  are  regarded  as 
having  abandoned  all  further  claims,  and  do  not  call 
upon  the  debtor  for  the  unpaid  balance  even  if  he  again 
acquires  property,  for  the  bankrupt  is  regarded  as  having 
''washed  "  his  estate  and  thus  extinguished  his  obligations. 
In  a  village,  bankrupts  are  despised  and  are  not  allowed  to 
sit  even  on  the  porch  '  in  the  assembly  of  the  villagers. 

In  Totomi  hmi,  Sano  kon,  a  bankrupt  person  goes  into 
retirement  and  places  his  family  in  charge^  of  his  relatives. 
When  the  company  report  the  bankruptcy  to  the  local 
officials,  and  arrears  of  taxes  are  due,  the  Intter  seal  up  the 
property,  and,  after  selling  it  by  secret-ticket  auction,  dis- 
tribute the  proceeds  among  the  creditors.  Priority  is  given 
to  all  holding  secured  claims  by  way  of  hypothecation  or  of 
pledge.^  But  the  homestead  is  left  untouched,  so  that  the 
family  name  may  not  be  cut  off.  Bankrupts  may  live  in 
their  former  home,  but  they  go  out  only  by  uight  or  in 
disguise ;  ^  and  so  when  such  bankruptcy  is  impending  in  a 
fieunily  of  ancient  liueage,^  it  has  long  been  the  custom  for 
the  ieudal  lord  to  come  to  its  assistance.  In  Fuchi  kori, 
a  bankrupt  goes  into  retirement,  and  his  company  proceed  on 
his  behalf  to  the  creditors,  offer  to  surrender  his  property, 
and  request  a  release.^  The  creditors  then  supervise  the  sale 
of  the  property,  and  distribute  the  proceeds.  After  this  the 
bankrupt  is  subject  to  no  further  demands.^  Bat  if  it  ap- 
pears that  the  insolvent,  some  days  before  going  into  bonk- 


1.  Teito,  2.  Engawa,  8.  Azukeru,  4.  Teito  no  thichi-ire  kaki-ire. 
5.  The  same  idea  anderlies  also  the  form  of  puniahment  known  aa 
hiiioku  or  whikome.  This  was  generally  reserved  for  tanuvrai,  and 
consisted  in  an  imprisonment  iu  one's  own  house ;  bat  the  prisoner 
might  go  out  and  about  daring  the  night  hoars,  using  as  much  privacy 
as  possible.     6.  Kyi^ka,    7.  Kamben,    8.  Saiioku.' 
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m'picyt^  has  lent  money  or  sold  realty,  the  creditors  do  not 
release  their  claims.  Though  all  his  property  is  sahject  to 
sale,  his  company  relatives  often  manage  *  to  hay  it  in  for 
him  and  allow  him  to  live  in  it ;  the  hankrapt,  however,  lives 
in  disgrace,  with  closed  doors,  and  goes  ont  only  hy  night. 
His  family  is  given  in  charge  of  his  relatives.  Even  if  a 
torn  of  fortone  comes,  he  is  never  allowed  to  fill  any  office 
involving  authority  over  others. 

In  SnrugaA'ttnt,  Ahe  and  UdoArort,  in  towns,  the  insolvent 
reports  to  the  ward-chief,  and  the  latter,^  after  an  investiga- 
tion and  a  consultation  with  the  creditors,  auctions  the 
property,  and  distributes  tbe  proceeds.  If  any  creditor 
refuses  to  receive  his  dividend,  the  wnrd-chief  takes  it  in 
charge  ^  and  nfter  a  few  years  delivers  it  to  the  debtor,^ 
[if  still  unclaimed] .  In  the  distribntion,  priority  is  given  to 
claims  secured  by  hypothecation  in  writing  sealed  by  the 
ward-cliief.  In  a  village,  the  insolvent  goes  into  retirement, 
and  the  headman,  when  the  relatives  report  to  him, 
immediately  makes  an  investigation,  and,  acting  for  the 
debtor,  sells  the  property  and  distributes  the  proceeds* 
paying  first  any  arrears  of  taxes.  But  the  farming  and 
cooking  implements  are  not  sold,  and  the  bankrupt  is  per- 
mitted to  live  in  an  outhouse  ^  awny  from  his  own  home,  and 
the  homestead  is  pledged  for  10  years.  He  is  usually  not 
permitted  to  return  to  his  home,  and  if  perchance  he  does, 
he  ranks  below  the  yeta  and  hininfi  Thus  the  disgrace  of 
bankruptcy  is  so  great  that  every  effort  is  made  to  avoid  it. 
In  Shita  and  Mashizu  kort,  the  whole  viUage  is  liable 
for  any  arrears  of  taxes  due  from  a  bankrupt.  Even  if  the 
hankrapt  acquires  means  ngain  and  returns  to  his  village,  he 
IS  called  '<  repayment-man,"  7  and  until  he  repays  this 
amount  to  the  village,  he  cannot  take  part  in  any  election  of 

1.  Lit.,  shatting  ap  shop  {heiUn),  2.  Lit.,  ezhaast  their  Btrength. 
8.  Azukani,  4.  Honnin,  6.  Lit.,  in  Skhaigoya  (ash-shed)  or  kigoya 
(wood-shed).  6.  For  some  acoonnt  of  these  ontcast  classefl,  see  Sim- 
mons, **  Notes,  etc.*'    7.  Bemio-nin, 


PART  n.— COMTBAOT  :    OITIL  CUSTOMS.  US 

officers  and  is  regurded  as  having  inferior  rights.  .So  thai 
bankrupts  often  boild  hats  on  waste  land  and  become  day- 
laborers. 

In  Idza  kufU,  Takata  kori,  the  bankrupt  does  not 
reHuqoish  ^  his  homestead ;  even  though  he  may  offer  to  do 
so,  his  rekitives  and  company  do  not  consent. 

In  Sagami  kuni,  Kamakura  kori,  the  bankrupt's  re- 
lations and  company,  acting  on  his  behalf,  consult  with  the 
creditor,  pledge  or  sell  the  property,  and  distribute  the 
proceeds  among  the  creditors.  But  the  homestead  they 
always  preserve  and  give  him  the  use  of  it  to  assist  him  in 
acquiring  means  again.  In  a  village  all  the  different  families 
are  friendly  to  each  other,  having  many  old  ties  of  relation- 
ship, and  thus,  since  in  the  course  of  tiuie  some  may 
become  poor  and  others  rich,  mutual  forbearance  is 
practised,  and  it  never  happens  that  a  creditor  refuses  to 
asseut  to  the  dividend  offered.  Often,  too,  the  debtor's 
compauy  and  relatives  manage  to  prevent  any  loss  to  the 
creditors  by  means  of  a  subscription  ^  called  '*  succession- 
dab."  3  lu  Ashigara  kori^  the  homestead  is  reserved  for 
the  debtor.  Tbe  object  of  this  is  to  preserve  undiminished 
the  number  of  houses  in  the  village.  As  the  debtor's 
company  and  relatives  always  consult  with  the  creditors 
on  his  behalf  and  bring  about  a  settlement,  there  has 
been  no  litigation  over  such  matters,  since  time  im- 
memorial. 

In  Musashi  kimif  Toyoshima  korif  when  a  man  is  in 
arrears^  with  his  debts,  and  the  creditor  brings  an  action  ^ 
in  the  office  of  the  town  magistrate,  and  on  account  of  the 
debtor's  flight  or  hopeless  insolvency  no  means  of  payment 
appear,  one  of  his  relatives  is  advised  to  come  to  his 
assistance  and  pay.^   The  ward  officer  then  procures  the 

1.  r«-(band)  5ajM«u-0Mparate).  8.  Kyo-kin.  3,Soxoku  (succession 
to  property) -ito  (lottery  dab).  4.  Todokom.  6.  Shuuo.  6.  Lit.,  give 
assistance-money  (Jo-kiit), 
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dismissal  of  the  action.  This  is  what  occurs  in  most  cases  ; 
hut  if  no  assistance  is  given,  the  creditors  either  consent  to 
the  baukraptcy  and  accept  the  dividend,  or  wait  and  proceed 
against  the  debtor  when  he  acqnii'es  property  again.  The 
preceding  statements  apply  to  the  common  people.  Bat 
where  judgment  is  given  against  one  of  the  gentry,i  the 
case  is  often  transferred  to  the  Chamber  of  Decisions,'  and 
an  order  is  made  for  the  payment  of  the  claims  in  yearly 
instalments  ;  s  this  is  called  *'  payment  by  instalments."  ^ 
Sometimes  the  town  magistrate,  keeping  the  matter  in  his 
own  hands,  detains  the  debtor  until  an  investigation  of  his 
means  can  be  made. 

In  Hitachi  kitni,  Niibori  kori,  after  the  permission  of 
the  headman  is  obtained,  the  debtor's  company  consult 
with  the  creditors,  sell  the  property,  and  distribute  the  pro- 
ceeds. The  homestead  is  not  included  in  the  sale,  and  is 
given  to  the  debtor. 

TosANDo.  In  Omi  kuni,  Shiga  korif  the  village  officials 
take  cbarge,  in  case  of  insolvency,  auction  the  property,  and 
distribute  the  proceeds  among  the  creditors,  reserving  home- 
stead property  to  the  extent  of  10  Uubo.  There  is  a  place 
<salled  *'  distress -district,"  ^  where  huts  are  built  for  bankrupts, 
and  they  live  there,  entering  the  village  only  occasionally 
nntil  they  acquire  means  again.  A  man  suffers  a  loss  of 
rights  when  he  becomes  bankrupt.  In  Inogami  kori^  in  old 
times,  bankrupts  were  not  permitted  to  use  the  outer  coat  or 
the  rain-hat. 

Ill  Mino  kuni,  Atsumi,  Kagumi,  and  Eatagata  kori,  the 
insolvent  employs  an  agent,6  and  aft^r  consulting  with  his 
creditors,  sells  his  property  and  distributes  the  proceeds. 
In  the  lonely  villages  among  the  mountains,  the  bankrupt 
retires  to  a  hut  outside  the  village.  Even  this  hut  may  not 
be  built  in  the  usual  style ;  there  must  be  no  foundation 


1.  liuhe.      2.  llijojosho.    3.  Keniun  tcari-wataghi,    4.  Kiri-kiu. 
8ee  Part  III.    5.  Saiiju-cho.    G.  Jicioa-uJiL 
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fltones,  and  the  thateh-material  must  be  reeds  ^  placed  in  the 
opposite  direction  to  the  usual  one.  This  style  is  called 
**  hole-foundations  and  cross-thatch.'*  2 

In  Eotsuke  kunif  Owaraki  kori^  the  insolvent  delivers 
bis  property  to  his  company,  who  consult  on  his  behalf 
with  the  creditors,  obtain  their  sealed  consent,  sell  the 
property,  distribute  the  proceeds,  and  thus  fulfill  his 
obligations.  lu  villages  a  bankrupt's  rights  suffer  more  or 
less  diminution,  and  he  is  not  permitted  to  wear  a  rain-hat. 

In  Iwashiro  kunif  Shinobu  /con,  the  creditors  meet, 
and  the  headman,  taking  charge,  sells  the  bankrupt's 
property  and  distributes  the  proceeds.  The  creditors 
generally  consent  that  his  homestead  shall  be  retained. 
Few  bankruptcies  occur.  In  Aidzn  koriy  it  is  the  custom,  in 
the  case  of  ordinary  indebtedness,  for  the  pailies  coucerued, 
at  the  instance  of  the  feudal  officials,  to  make  an  amicable 
settlement,  so  that  there  is  practicaUy  no  such  thing  as 
bankruptcy.  Where  a  person  is  unable  to  pay  his  taxes, 
all  his  property  is  taken  by  the  officials  in  payment.  This 
is  called  *'  residue-sale."  ^ 

In  Itikuchu  hitiiy  Isawa  ko^i,  it  is  a  popular  maxim 
that  '*  a  family  must  not  be  rooted  out,"  and  so  when  a  man 
finds  himself  insolvent,  his  firiends  a.s  a  rule  manage  the 
matter  on  his  behalf,  pay  his  debts,  and  relieve  him  from 
the  necessity  of  removing;  to  another  district  or  of  living 
in  disgrace  among  his  neighbors. 

In  Mutsu  kimi,  Tsugaru  kuri,  the  insolvent,  when  there 
is  no  longer  any  hope  of  paying  his  creditors,  calls  a  meet- 
ing,^ and  surrenders  all  his  property^  for  disti-ibution  among 
the  creditors.  Yet  the  lutter  often  contrive  instead  to  find 
some  liveiihocid  for  the  debtor  and  allow  him  to  repay  them 
when  he  has  obtained  the  means ;  so  that  the  number  of 
bankrupts  is  small. 

1/  Kaija,     *2.  Hori  (hole)-tat«  (build) -/ta^Aii-a  (post),  saka  (cun- 
traiy)-&uA't  (thatch).  3.  Seki-barai,  4.  Shu-kioai.    6.  Shindai-kapiri, 
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In  Oshima  kunif  Eamedo  korit  there  is  a  meeting  of 
the  creditors  and  a  consultation,  ^  and  osnally  they  find  some 
means  of  restoring  his  fortunes;  so  that  there  are  few 
hankrapts  here. 

HoKUROKUOo.  In  Wakasa  kunif  Qnifn  kori,  the  number 
of  bankrupts  is  extremely  small.  In  a  ward  of  4|000  hooses 
or  more,  there  is  about  one  bankrupt  in  10  years ;  in 
villages  there  are  none  to  be  found.  When  a  man  becomes 
insolvent,  his  relations  consult  with  the  creditors  on  his 
behalf,  effect  a  reform,  and  enable  him  to  preserve  his 
estate. 

In  Echizen  kuni,  Asuha  kon,  his  relations  and  company 
consult  the  creditors  on  his  behalf,  sell  all  his  property,  and 
extinguish  his  obligations  by  distributing  the  proceeds. 
The  real  property  is  put  in  mortgage,^  by  a  document 
officiall}'  attested,  and  if  the  proceeds  of  this  are  not  enough 
to  pay  principal  and  interest,  the  members  of  the  11.  ol- 
vent's  block^  are  obliged  to  make  up  the  deficit.  The  rights 
of  a  bankrupt  suffer  more  or  less  diminution ;  for  example, 
he  is  not  allowed  a  seat  in  the  ward  or  village  assembly. 
But  such  consequences  are  in  no  way  due  to  action  on  the 
part  of  the  local  officials.  In  Tsuruga  korl,  the  debtor's 
effects  ore  sold  by  secret-ticket  auction,  and  the  proceeds 
used  to  extinguish^  his  obligations.  In  the  case  of  those 
creditors  who  possess  an  instrument  of  debt  known  as 
*'  good  fortune  document,*' ^  payment  in  full  may  afterwards 
bo  required  when  the  debtor  obtains  the  means.  Other 
creditors  have  no  further  claim  after  bankruptcy.  It  is 
common  for  the  bankrupt  to  remove  to  some  other  district ; 
but  if  he  remains,  his  rights  suffer  considerable  diminution, 
and  he  does  not  maintain  social  intercourse  with  his 
townsmen. 


1.  JiikU'dan.  2.  Teito.  8.  ChonaL  4.  Mamikam,  5.  Shia" 
tetnte-shofnon,  i.e.  a  doooment  agreeing  to  pay  in  full  whenever  the 
debtor  has  the  good  fortune  to  obtain  the  means. 
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In  Ecliu  kunif  Shimizit  koHy  when  proceedings  are 
taken  for  money  due^  and  a  distributions  takes  place  of 
the  proceeds  of  a  sale '  of  the  debtor's  property,  it  is  the 
enstom  to  take  out  taxes  first,  and  to  distribute  the  remainder 
proportionately  to  the  amoant  of  the  claims,  the  amount 
lacking  being  banded  over  by  the  debtor  when  Lis  condition  ^ 
improves. 

In  Echigo  hunt,  Eariha  kori,  it  is  the  enstom  for  the 
debtor's  company,  in  settling  his  affairs,  to  recognize  three 
classes  of  claims  ;  first,  taxes  in  arrear,^  second,  loans  of 
money,^  and  third,  purchase-money  nnpaid.7  One  who 
finds  himself  insolvent  stops  business,  shuts  down  the  door,^ 
and  hangs  a  screen  in  front,  and  his  relations  and  company 
settle  his  affairs  in  the  usual  way.  The  officials  do  not 
coucem  themselves,  except  to  secure  the  payment  of  tax- 
arrears.  The  bankrupt  snffers  no  considerable  diminution 
of  rights. 

In  Sado  /mm,  Sawata  kori,  the  insolvent's  relatives  and 
company  settle  his  afiairs  as  usual,  and  with  the  proceeds  of 
the  sale  of  his  property  extinguish  9  his  obligations.  The 
officials  do  not  concern  themselves,  and  invariably  leave  such 
matters  to  mutual  arrangement  of  the  parties.  The  rights 
of  a  bankrupt  are  somewhat  diminished.  But  frequently  he 
crosses  to  the  Hokkaido  Island,  and  after  he  has  acquired 
meaus  agun,  returns  to  his  domicile.i^  This  is  called  <<  work- 
ing at  Matsumaye."  ^ 

Banindo.  In  Tango  kuni,  Easa  kori,  a  bankrupt  is 
called,  in   the  villages,   ''  broken-defaulter."  ^     He  is  not 

1.  Todokori'kin  $09ho,  2.  Haito,  8.  Uri-barai.  4.  Mimoto. 
5.  Nengu  mUhin,  6.  Shaku-kin,  7.  Kai-gakari.  8.  Bu  (fg).  The 
outer  doors  of  a  shop  often  poll  down,  in  part  or  entirely,  from 
aboTe.  Compare  with  this  passage  the  chapter  on  **  Hypothec  and 
Pledge,*'  Bosen  kuni,  Shimoge  kori.  The  character  for  bu  is  the 
ssme  in  both  passages ;  its  meaning  is  nncertain.  9.  Nogareru, 
10,  Ki  {teiani)'§eki  (domicile).  11.  Matsomaye  is  a  town  in  Hokkai- 
do, in  old  times  the  largest  town  in  that  region.  12.  T$uhure 
(litoken,  8mA8hed)-ifUfftm  (non-paying,  def waiting). 
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permitted  to  wear  bis  outer  coat  at  the  village  assembly. 
In  towns,  tbe  insolvent's  relations  and  company  almost  al- 
ways come  to  his  relief,  and  settlement  by  way  of  dividend  ^ 
seldom  occurs.  In  Yosa  koiif  the  insolvent's  rdatives  do 
not  concern  themselves,  and  his  company  settle  his  afGairs 
in  the  nsnal  way,  the  property  by  cnstom  being  auctioned  in 
some  mnch-freqnented  street.  In  some  cases  dissatisfied 
creditors  keep  their  instruments  of  debt  and  await  the  time 
when  tbe  debtor  acquires  means  again.  The  business  of  the 
bankrupt  is  taken  up  by  his  relatives.  His  rights  suffer  no 
considerable  dimiiintion,  though  he  most  take  a  humble 
position  and  stand  below  others. 

In  Tnjima  kwii^  Idzushi  koH,  the  insolvent  auctions  his 
property,  and  extinguishes  his  obligations  by  paying 
a  divideud  to  his  creditors.  In  some  cases  a  creditor 
exchanges  his  old  instrument  for  a  new  one,  and  awaits  a 
future  time  for  payment.  In  villages  they  do  not  allow  the 
bankrupt  to  wear  the  outer-coat  for  the  rest  of  his  life. 
Before  the  period  Tempo  (1880-1844)  the  bankrupt  was  not 
allowed  to  bind  up  his  hair  with  the  queue-string. 

SanyOdO.  In  Harima  kuni,  Shikito  koti,  one  who  has 
been  publicly  adjudged^  bankrupt  delivers  up  his  seal  to 
the  officials,  who  strike  his  name  from  the  land-register. 
This  is  called  <'  losing  the  name.**  ^  The  bankrupt  acquires 
the  domicile^  of  his  relatives,  but  may  regain  his  own 
domicile  ^  after  10  years,  or  sooner  if  before  that  time  he 
acquires  means  and  pays  his  obligations  in  fnll.  The  officials 
have  no  concern  with  the  settling  of  an  insolvent's  affairs. 

lu  Bigo  kimif  Fukatsu  Arort,  when  a  man  becomes  bank- 
rupt through  non-payment  of  taxes,  the  village  pays  the 
taxes  ou  his  behalf,  and  the  bankrupt  becomes  a  *'  water- 
drinker,*' o  nnd  is  not  allowed  an  equal  seat  7  in  the  village 

1.  BuMjwi'liin.  2.  Komi,  3.  Bu-mei.  4.  Ten-nekL  6.  FukU' 
feki,  (3.  Mizu-nomi ;  that  is,  ho  is  bo  poor  that  he  lives  on  little 
more  than  water.  See  Simmons,  **  Notes  on  Land  Tenure,'*  pp. 
84.  170.    7.  l)o.»eki. 
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assembly.  In  towns,  a  bankrapt  is  called  '*  rale,"  ^  and  no 
special  degradHtion  occurs.  In  Mitsoki  kori,  when  bank- 
ruptcy occurs  through  default  in  taxes,  the  officials  sell  not 
only  the  cultivated  land  but  also  the  residence  land  of  the 
debtor  to  make  good  the  arrears.  A  hut  is  built  for  him,  ou 
the  common-land  ^  of  the  village,  barely  sufficient  to  protect 
him  against  rain  and  dew.  He  is  called  "  gone-up  farmer/ *3 
and,  even  if  he  acquires  means  once  more,  is  not  again 
known  simply  as  a  "  farmer."  In  the  case  of  bankruptcy 
resulting  from  ordinary  debts,  the  debtor  usually  removes  to 
another  province  and  the  officials  do  not  concern  themselves. 

Namkaido.  In  Kii  kuni,  Nakusa  and  Abe  kori,  an  in- 
solvency is  usually  settled  by  mutual  arrangement  with  the 
creditors.  But  if  such  a  settlement  cannot  be  thus  arranged, 
the  creditors  petition  the  officials,  and  the  latter  cause  the 
debtor's  property  to  be  sold  and  distributed.  Bankruptcy 
proceedings  in  villages  on  account  of  taxes  in  arrear  are  rare, 
because  the  relatives  and  the  villagers  join  in  settling  the 
deficiency. 

In  Banuki  kum,  Kagawa  kori,  when  a  money-lender  to 
the  Shognnate,^  or  the  descendiint  of  such  a  person,  becomes 
insolvent,  the  Government  takes  charge  of  the  matter; 
otherwise  it  is  left  to  private  arrangement.  The  acceptance 
of  a  dividend  works  a  complete  discharge.  A  bankrupt  be- 
comes degraded  and  does  not  hold  social  intercourse  with  hi? 
townspeople.  In  Naka  kori,  bankruptcies  seldom  occur,  as  the 
debtor's  relatives  and  company  relieve  his  necessities.  But 
when  all  means  of  assistance  are  exhausted,  his  property  is 
sold,  the  proceeds  are  distributed,  and  the  creditors  caucel 


1.  Shihot  **  rale,"  "  method."  The  oonneotion  is  obeoore. 
2.  Kyo-yu-ehi  (lit.,  together •pofwesniiig-land).  8.  Affari-byakimho, — 
probaWj  beoanse  theoommon  was  usually  on  a  hill-side.  4.  Kyuhan 
(a  term  for  the  Shoguoate  Ooveniment)  yntaUu  (andertaker  of  a 
bnsines*).  The  latter  word  was  a  euphemism,  iu  this  case,  to  avoid 
patting  the  relation  on  a  purely  money  basis. 
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ihe  entry  of  debt.  A  bankrapt's  rights  are  considernbly 
diminibhed,  and  be  cannot  ever  after  be  chosen  to  any  office 
of  aathority  over  others. 

Ill  lyo  kuni,  Uwa  and  Ousen  hin,  when  a  bankraptey 
occurs  through  non-paymect  of  taxes,  the  debtor  delivers 
up'  his  property  to  the  oontrul  of  the  village.'  By  means  of 
this  posBesBiun  (called  "management  ")■  of  bis  enlUvated 
laud,  the  village  makes  good*  the  arrears  of  taxes.  In  a 
town,  the  creditors  aRsemble,*  and  eztingnish  his  obligations 
by  a  distribntion  of  the  property ;  the  officials  do  not 
concern  themselves  with  the  matter.  It  is  an  old  rnle  that 
in  all  cases  of  ordinary  contracts,  where  a  dispnto  arises, 
the  feudal  office  does  not  eotertain  any  nction ;  so  that  these 
matters  are  always  settled  by  uintnnl  cousultation.^ 

SuKAiDO.  In  Biizen  ^Mni,  Kika  kmi,  it  happens,  in 
eight  ur  nine  cases  ont  of  ten,  that  the  iusolvent's  relatives 
and  company  relieve  his  necessities,  and  by  means  of  a  lot- 
tery' enable  him  to  coutinne  in  bnsineue.  Wheu  this  is  not 
done,  a  settlement  is  made  iu  the  ordinary  way,  aud  evea 
his  house  ^  is  sold.  No  further  demand^  is  made  upon 
him,  eveu  if  he  subsequently  acquires  means.  The  rigLts  of 
the  bankrupt  are  considerably  dimiuished,  and  he  cannot  ex- 
press his  opiniou  at  any  general meetiug,io  nor  marry  iu  any 
funily  of  the  village  or  ward  ;  and  it  may  even  happen  that 
a  contract  for  marriage  II  is  broken  off.  In  Shimoge  Ituri, 
the  debtor  summons  his  creditors,  sells  his  property,  and 
distributes  the  proceeds,  and  the  creditors  destroy  '*  their 
instrnmeuts  of  debt.  Sometimes  the  creditors  prefer  to  wait 
till  he  acquires  means  again.  In  villages,  the  arrears  of  taxes 
are  first  taken  out.  In  a  village,  the  bankrapt  is  driven  onl 
of  it ;  iu  a  town,  he  is  forbidden  to  live  on  a  main  street,'* 

1.  Saihidaiu.  9.  luou  (the  village  as  a  whole).  8.  ShiltaL 
i.  Daitka.  B.  Yoriai.  G.  K^o-gi.  7.  TaitonMU-to.  8.  Kn^ht. 
9.  Stment.  10.  Ithidii  thukvAi.  11.  Engumi.  19.  Hugo  ml  (Mm 
(lit.  mtJie  into  wwte  paper).  IS.  QwutU-cha,  iu  diitinotion  to  am- 
dona  or  back  street. 
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In  Hizen  kutti,  Takaku  kon,  a  settlemeut  of  the  ordinary 
kind  is  made ;  it  is  called  *' dispersing  the  property.* '^  There 
are  persons  there  who  have  been  twice  or  thrice  bankrupt ; 
yet  there  is  no  special  dimination  in  their  rights. 

In  Iki  ktinit  Ishidii  kori,  the  relations  and  neighbors 
of  insolvents  frequently  come  to  their  assistance  and  by  means 
of  lotteries^  enable  them  to  coutinae  their  business.  In 
case  of  bankruptcy,  the  creditors  do  not  subsequently 
demand  the  balance  of  their  claims,  even  though  the  debtor 
again  acquires  means. 

In  Tsushima  Island,  Shimon gata  kori,  there  is  a 
saying  tbtit  "bankrupts  may  not  drink  the  water  of  the 
castle-town,"  and  the  bankrupt  retires  to  some  lonely  village 
and  makes  a  livelihood  there ;  but  he  is  not  specially  looked 
down  upon  by  the  villagers. 

1.  Bunaan,     2.  Mi{jin-ko, 
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niKVzEy  PRonsoE.^ 

SiniilfH  ia  rice-laod  which  has  become  vftcont  throagh 
either  the  death,  the  removal  or  the  flight  of  the  coltivator. 
Such  htud  was  scattered  here  and  there  throaghout  the 
province;  heuce  tlie  name  tnn  (scattered )-f&n  (lowUud).* 
SaiiJrii  wua  of  various  sorts,  lioHuiiyo  (original  name)-«(ifHJnt, 
itftmi  (sum  of  y0aFB)-»anden,  lamUn-maije,  tanihii-nauti 
(row,  line),  aud  others.  Hitmrni/o-Knitlen  is  that  which  hw 
hecQ  pat  in  charge  of  some  one  who  cnllivates  it  and  pays 
taxes  as  iu  the  case  of  otlier  lands.  ^  Xmtu-tandfn  is  the 
sumc.  except  that  in  this  case  there  is  a  limited  term,  while 
in  the  former  the  term  is  indefinite  and  thos  in  effect 
porpetual.  Suinlm-maye  is  land  assessed  so  high  that  do 
ono  can  be  found  to  take  thu  pliice  of  the  former  occupant ; 

1.  These  Hotel  are  taken  tram  a  *'  Biitor;  of  Tuxatioa  in  Seodai 
Fiet"  (Sendai  flel  is  eqaifsleQt  to  Bikasen  proviniM),  S  Tolnnus, 
compiled  tram  local  reoordi  sume  10  jean  ago  bj  order  of  the  SMt- 
dal  PiefectiinJ  AsBembli^.  It  is  now  extromelj  rare,  and  was  lent  to 
lue  (or  ttauBUtion  by  Mr.  Uateniaki  Eoraiuuuke,  Leotnrar  on  Tata- 
tiOD  at  (he  Iiuperial  UDivenit]'.  Binoe  that  tiuia  hi*  oopj  also  baa 
untottunatel]'  be«n  lost.  3.  But  thia  account  doei  not  qaite  tall; 
with  tlie  itateineatB  on  p.  S3,  aii^irci.  8.  BeoauM  the  land  was 
treated  as  it  it  naa  still  that  of  the  oiigiDal  owner. 
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in  snoh  a  case  the  feudal  official  orders  the  villnge  to  bid 
for  it,  and  the  person  bidding  the  highest  tax  obtains  it.  ^ 
This  is  also  known  as  aanden-tatetuke,  Sanden-nami  is  a 
plot  enltivated  by  all  the  village  in  common  or  by  an  agent 
for  the  village.  Every  plot  of  sanden^  when  its  term  of  lease 
expired  [and  nntil  it  was  re-let] ,  was  cultivated  ns  a 
Monden-nami.  In  the  8d  year  of  Temmei  (1788)  a  severe 
famine  prevailed,  and  many  farmers  deserted  their  homes, 
the  land  becoming  tanden.  The  same  thing  happened  during 
Tempo  (1880-1844) ;  and  the  namber  of  sanden  plots 
increased  nntil  there  were  some  to  be  found  in  every  village. 
Those  of  the  Temmei  period  were  called  ''old  aanden:** 
those  of  Tempo,  '*  Tempo  siinden  **  or  '*  new  aanden.^'  In 
an  enactment  of  the  feudal  lord,  in  the  2d  year  of  Bnnkwa 
(1805),  it  is  said :  ''  There  are  in  the  fief  of  Sendai  many 
deserted  houses  and  lands.  Plots  left  vacant  during  the 
Inst  8  years  will  be  treated  as  Jiommtjo-saiulen  ; '  those  be- 
coming vacant  after  this  year  ought  properly  to  be  treated  as 
Mnden-nami,^  Bat  as  the  number  of  farmers  at  present  is 
so  small,  we  order  that  land  becoming  sanden  within  the 
next  8  years  shall  as  before  become  howmyo'Satideti,"  ^  In 
the  5th  month  of  the  4th  year  of  Bnnkwa  (1807),  it  was  en- 
acted: <<  Where  a  plot  of  land  is  aanden-wai/e  aud  it  is  worth 
800  won  or  more,  the  substitute-farmer  who  cultivates  it 
shall  be  entitled  to  exemption  from  taxation,  and  may  be 
given  other  sanden  to  cultivate,  if  the  first  be  not  enough  to 
occupy  him.  If  several  persons  are  placed  there  as  substi- 
tutes, the  land  will  be  apportioned  eqnally  between  them. 
The  exemption  will  last  for  5  years.**  In  tho  5th  month  of 
the  9th  year  of  Tempo  (1888),  it  was  enacted  :    ••  For  some 

1.  We  are  still  left  nncertain  as  to  the  exact  force  of  the  mmje, 
(see  p.  62).  But  the  context  of  the  above  passages  indicatefl  that  mnye 
is  a  general  synonym  for  mochidaka,  or  possess^ions.  2.  Thiit  i», 
given  tu  a  man  to  caltivute  for  himself.  3.  That  is,  given  to  the 
vilUge  to  cultivate  for  the  common  benefit.  4.  Perhnps  because  a 
larger  income  was  obtained  by  this  plan. 
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tiDie  poxt  tbe  desortiaas  have  been  namaroiis,  and  tbe  de- 
Borled  plots  have  been  entrnsled  tu^  the  deserter's  village  or 
company,  beoaose  if  we  treat  theni  as  taiitUn  the  taz-inoome 
will  diminish.^  Bat  now,  aa  there  is  no  help  for  it,  we  have 
decided  t»  treat  sneh  plots  as  tamten.  If  we  make  tmst- 
land  out  of  them,  and  impose  all  the  regular  eervioee  thereon, 
the  farmers  will  be  ruined ;  for  even  before  the  &mine  came, 
many  of  tbem  were  scarcely  able  to  snpport  themselves. 
NowadayR,  with  the  famiae  and  the  lessening  of  the  nam* 
ber  of  cultivators,  matters  would  grow  mnch  worse.  It  is 
the  duty  of  administrators  to  take  measures  to  relieve  this 
distress,  and  it  is  ordord  that  hereafter  deserted  land  shall 
become  Minlen,  aot  trnat-Iand.  A  man  shall  be  free  to  cul- 
tivate it  or  not,  as  he  pleases  ;  the  term  shall  be  8  years, 
and  for  that  period  no  services  shall  be  imposed."  In  the 
Ist  month  nf  the  lat  year  of  Geqji  (1B64),  it  was  enacted  : 
"The  famine  of  Tempo  resulted  iu  the  desertion  of  many 
plots  of  land,  nnd  these  were  made  taiuleii,  with  an  exemp- 
tion for  a  term  of  yenrs.  The  Cerm  having  expired,  they 
should  now  be  treitted  as  ordinary  lands  ;  however,  another 
exleosioti  of  S  years  is  granted.  The  lands  deserted  since 
last  spring  are  also  to  become  tamlm.  At  tbe  end  of  the 
term  they  are  to  booome  trust-lands,  and  new  tenants 
are  to  be  appointed  to  cnltivate  them.  These  plots  being 
numerous  and  widely  scattered,  the  inspectors  must  now 
begin  gradually  to  survey  and  examine  them  all,  deciding 
which  ore  to  be  rated  as  ordinary  lowland  and  appoint- 
ing substitute -farmers  to  cultivate  them.  But  iu  every  case 
the  exemption  is  to  coutinne  for  8  years  longer,  as  poverty 
still  oppresBiis  mnny  of  the  fimners  and  severe  measures 
on  otir  part  would  only  bring  tbem  to  ruin.  Such  a 
result  would  be  as  painful  to  us  as  it  would  be  distrossing 
to  them." 


l.Aiiikc-clii.    2.  Deeause  a 
Aintay  service',  lauiltn  vim  not. 
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CL'STOMS  RELATIXa  TO  MORTGAGES  IX 

RIKUZEX  PROVINCE} 

The  rules  of  the  fief  for  the  regolation  of  mortgages 
were  very  strict.  The  reason  for  this  severity  was  the 
desire  to  prevent  the  accnmnlation  of  land  in  the  hands  of 
the  rich  and  the  impoverishment  of  the  poor.  In  the  8th 
month  of  the  Ist  year  of  Eyoho  (1716),  it  was  enacted : 
'*  Where  a  debtor  pays  at  the  appointed  time,  the  creditor 
shall  restore  the  land  received  as  security. "  Where  a 
debtor  is  nnable  to  pay  his  debts,  he  shall  give  notice 
to  the  officials,  naming  the  land,  if  any,  which  he  has 
mortgaged.  They  will  then  notify  the  creditor  that 
the  land  is  not  to  be  forfeited,  but  is  redeemable  whenever 
the  debtor  offers  to  pay  the  debt,  in  the  2nd  month 
of  the  10th  year  of  Kyoho  (1725),  it  was  enacted : 
''Farmers  may  pledge  their  land.'*  lu  the  7th  month 
of  the  same  year  it  was  enacted  :  "If  the  privilege  of 
pledging  land  is  freely  given  to  farmers,  as  hitherto,  it 
will  end  by  a  few  men  obtaining  the  real  control  of  the  land. 
For  this  reason  it  is  necessary  to  restrict  the  power  of  pledg- 
ing. Yet  as  this  is  the  only  method  by  which  the  poor  are 
able  to  raise  money  for  their  undertakings,  we  cannot  make 
an  absolute  prohibition.  Hereafter  the  parties  must  draw 
up  an  instrument,  describing  the  extent,  situation,  valuer 
and  production  of  the  plot.  An  official  certification  of  the 
correctness  of  these  recitals  is  to  be  made  on  the  village- 
register  and  on  the  parties*  instruments.  The  term  should 
not  exceed  2  or  8  years.  If  the  pledgor  discharges  his  debt 
when  due,  the  land  shall  be  restored  to  him.  If  he  defaults, 
he  must  pay  off  the  debt  by  yearly  instahneuts,  beginning  v.ith 
the  succeeding  year.'*     In  the  7tb  month  of  the  14th  voar 


1.  From  the  same  '-  History  of  Taxation,  etc.'* 


186  PXIVATK   LAW    IN    OLD  JAPAN. 

of  Kyoho  (1729),  it  was  enacted :  "  A  mortgagor  will  not  be 
allowed  to  abandoii  his  land  to  the  mortgagee.  Nor  will  a 
mortgagee  be  allowed  to  force  the  debtor  to  pay  otherwiie 
than  by  yearly  instalmeots.  The  forfaitnre  of  land  pledged 
will  resnlt  in  the  poor  losing  the  ownership  of  their  lands ; 
and  tfae  mortgagee  is  not  allowed,  auleaa  he  owns  leas  than 
6  kirammon  of  land,^  to  have  pledged  land  forfeited  to  himsdf, 
even  if  the  mortgagor  is  nnable  to  pay  by  yearly  instalments. 
What  Hhall  be  done  in  anch  a  ease  will  be  determined  by  the 
lord  when  the  ease  arises." 

I.  This  wu  the  maiimmo  valoa  permitted  to  aaj  one  turner. 
For  the  rule*  in  Sendai  flel  on  tbii  Mbject,  He  Part  V.,  Appendix. 
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202,  note  8,  deU  the  sentence  "  SItita  sometimes   *  *  * 
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shipped  (say)   from  Osaka  to  Yedo  and 
diacoonted  by  the  consignors  at  an  Osaka 
bank.     The  $hita  ("below")  represents 
the  idea  of  disoonnt." 
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218,  between  lines  18  and  14,  inaort  "  Ewanaei,  XI, 

1  (February,  1799)." 
862,  line  17,  for  "  Oetober  "  read  "  September." 


CHAPTER  I. 


LETTING^  AND  HrilNG; 


SECTION  I.— MONEY.* 

[No.  1]     Judgments  in  Actions  on  Money  Loans.^ 

1.     Resolution  *  of  tJie  Chamber  of  Decisions,* 

Dated  Kyoho,  XIV,  12  (February,  1780.)* 

"Disputes^  about  claims  based  on  money  loans,  un- 
paid  purchase-money,^  etc.,  and  contracted  during  and  since 
Kyoho,  XIY,  1  (February,  1729)  shall  be  taken  cognizance  of 
aud  adjudged  according  to  the  practice  previous  [to  the 
Nullification  Order  of  Kyoho  I  (1716)] .»     When  an  action 


1.  Tai  (leiid)-«Aaibu  (borrow).  It  would  seem  that  there  is  in 
Japanese  no  such  clear  distinction  in  terms  as  that  designated 
by  the  Boman  locatio-eonduetio  and  commodatum,  or  indicated, 
though  not  with  strict  constancy,  by  the  English  let  and  lend^ 
hire  and  borraWf  and  taishaku  applies  indiscriminately  to  both. 
The  gratoitoos  loan,  howeyer,  seems  osoally  to  have  been  trans- 
aeted  under  the  tezm  azukeru,  which  is  strictly  a  deposit,  and 
tuishaku,  in  the  present  connection,  answers  to  the  term  above 
used.  2.  Kin  (gold)-j7ifi  (silver).  8.  Skaku-kingin.  Strictly,  shaku 
is  a  borrowing;  but  the  corresponding  English  term  names  the 
transaction  from  the  creditor's  side.  As  will  appear  later,  there 
is  some  doubt  as  to  whether  thaku-kingin  is  not  sometimes 
used  in  a  wider  sense,  meauing  "money  claims"  in  general. 
On  the  whole  there  is  probably  no  such  use.    But,  as  the  cases 

¥•!•  ss«  Say.  Pt.  IIL-I. 
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I  in  tLii  MCtioD  iliow,  the  prooednra  ia  actioiu  on  inotiej  louw 
«M  different  from  that  in  •ctumi  on  pledgee,  dspotita.  bill*  of 
exchftnge,  tntl  a  Dumber  ol  other  elaimt.  The  money-lraLn  action 
became  ft  tTPCi  and  the  prooednre  in  otliar  aorta  waa  from  time 
lo  time  Maimilated  thereto  and  waa  referred  by  the  Conrta  to  that 
category.  Henoe,  though  the  tann  "  moneyJoan  "  aeema  hardly  to 
have  been  n«ed  In  the  tenia  of  "  money-elaim,"  yet  the  action  on  a 
money'loan  waa  a  typjoal  one,  and  money'loans  headed  the  Uit  ol  a 
class  ol  actiont  treated  in  the  aame  manner.  The  term  kane-ki^i 
(money  action),  (he  exact  meaning  of  which  ii  yet  uncertain,  teenu 
nevertheleBB  to  have  been  a  geneialiied  term,  applying  to  the  elaaa 
of  action!  of  wliieh  the  money-loan  waa  the  type  and  deriving  its  im- 
portance from  the  characteriEtio  prooednre  of  the  claas.  On  the  other 
hand,  thalu-klngiK  (money-loan),  as  it  oocaie  in  the  oaiea  below, 
Tery  often  has  the  reHtricled  meaning  of  "  ordinary  money-loan  ; " 
tor  loaoi  from  fonds  of  certain  aorta  or  tor  parpoaea  of  certain  sorts 
were  specially  named,  aa  will  be  seen, — becanse  in  some  instancea 
claims  were  made  saoceiafuUy  tor  a  special  treatment  ou  these 
groonds,  while  in  others  the  same  claim  bad  been  made  ausncoeasfnlly. 
Thne  thalai-kingin  has  three  sensea :  (1)  Uone;  losna  in  general ;  (3) 
an  ordinary  loan,  not  from  a  special  fund  or  tor  a  special  purpose ; 
{B)  a  type  of  actions  including  most  or  all  ol  the  ntoney-actiona  and 
marked  by  a  special  procedure,  4.  ilo*hiaitait.  6.  Hyejo  (decieicMi, 
judgment}-ifta  (plnoe,  room).  For  an  account  of  tb'<  highest  Court, 
see  Part  I.  G.  That  is,  tlie  14lh  year  of  the  period  Eyobo,  and 
(he  13th  month.  Tlie  Westeiu  dates  liere  given  are  taken  from  Hr. 
Bramsen's  invalnable  "  Japanese  Cb.-onological  Tables."  English 
dates  before  the  cbaoge  of  calendar  in  1TG3  may  be  corrected  by  tlis 
reader,  as  Ur.  Bramien  begins  his  Gregorian  dates  in  1GB3.  Where 
-only  the  month  of  the  year  is  named  in  the  Japanese  text,  it  the  first 
day  laDe  alter  the  middle  of  the  Weatern  month,  the  enBuing  month  is 
given  ;  it  Ijelore  the  middle,  tbo  month  aa  reourded  in  the  Tables. 
7.  Dt-iri  (ROing  oat  and  coming  in).  The  reference  is  probably 
(o  the  hostility  of  the  diiputanta,  who  refose  to  atay  in  the  aame  place 
with  one  another.  I)t-iri  is  applied  commonly  to  diapale*  resulting 
in  litigation ;  kiiji  is  the  action  or  lawsuit  itself.  8.  A'oi-itahirf. 
9.  In  order  (bat  (be  allnsion,  as  well  aa  the  signifleanoe  ol  the  Ilesola- 
tion  may  be  understood,  i(  will  be  wor(h  while  to  (oru  (o  No.  23,  and 
read  the  first  document  or  two.  and  then  to  read  in  sncoeesion  the 
other  precedents  referred  to  in  that  case,  via..  Nob.  1,  G,  IS,  and  H- 
The  present  Besolotion  operates  to  remove  an  order  ol  suspension  or 
limitation  (here  termed  "  Nallifleation  Order ")  passed  14  years  be- 
fore.   The  text  of  the  cases  mentioned  above,  particalarly  of  No. 
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18  brought^  and  the  parties  have  appeared^  on  the  day 
appointed  for  the  hearing  '  by  previoas  indorsement  of  the 
Court  on  the  plaintiff's  comphunt,^  the  Goort  is  to  order  a 
dO-day  term'  [in  which  payment  is  to  be  made],  and 
iiirthermore  [if  immediate  fall  payment  is  impossible]  a 
payment  by  instalment  *  on  the  last  day  of  snccessive  80- 
day  terms.  If  the  debtor  is  remiss  in  his  paymeuts,  he  is  to 
be  pnt  into  handcnffs ;  and  if  he  still  continues  in  arrears,  then 
an  order  for  execution  in  bankruptcy  ^    must  be  issued. 

28, 1,  will  indicate  the  nature  of  these  orders.  They  seem  partly  to 
have  served  the  purpose  of  a  statute  of  limitatious,  bat  chiefly  to  have 
aimed  at  the  relief  of  the  debtor  class  by  eztinguishment  of  a  portion 
at  least  of  their  debts,  the  means  being  an  order  to  the  parties  to 
settle  privately.  It  is  a  characteristic  trait  of  Japanese  society  that 
under  the  circumstances  the  creditor  should  be  able  to  effect 
any  real  compromise  and  not  be  entirely  evaded  by  a  debtor 
whose  obligation  the  Court  had  refused  to  enforce.  The  result 
attained  by  these  orders  (which  were  extremely  few  in  number) 
was  the  i-elief  of  the  community  from  a  congested  state,  a  relief 
for  which  we  forestall  the  need  by  our  statutes  of  bankruptcy; 
but  in  Japan  bankruptcy  meant  as  a  rule  such  social  degrada- 
tion, such  an  ending  of  one*s  career  and  a  destruction  of  the 
family  life  (this  is  to  be  seen  in  the  customs  recorded  in  Part 
n),  that  it  was  an  extreme  resource,  an  individual  phenomenon,  and 
never  operated,  as  it  dora  with  us,  to'  give  constaut  relief  as  needed. 
For  this  reason,  perhaps,  these  Nullification  Orders  became  social 
necessities.  This  theory  is  corroborated  by  the  fact  that  until 
1843  (Ko.  28, 1,  infra)  there  seems  to  have  been  no  definite  and 
invariable  rule  limiting  actions  to  a  prescriptive  period  of  years. 
1.  Uttayeru,  2.  JIakari  (a  verb-stem  used  in  combination  with 
other  words,  without  apparently  affecting  their  meaning,  except 
to  give  an  air  of  sternness  and  severity  to  what  is  said,  and  thus 
much  used  by  officiaIs)-derH  (come  forth).  8.  ToriaUukaif  lit., 
transaction,  management.  The  Magistrate  by  indoi-sement  of  the  com- 
plaint at  once  decided  the  takiug  cognizance  of  the  suit  and  appointed 
the  day  for  hearing  it.  4.  SO  (suit)-^o  (letter).  5.  Kiri  (cut,  limit). 
6.  Kiri'kin,  7.  Shindai  aagiri.  See  Part  II.  Neither  *'  execution  " 
nor  '*  bankruptcy**  alone  describes  this  process,  and  the  above  teim 
seems  to  be  the  least  objectionable.  For  further  elucidation  of  the 
method,  see  No.  28,  in/ra,  aad  Part  YI,  which  contains  a  Section  on 
the  subject. 
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Theie  rules  apply  to  townspeople  and  farmers.  Aa  to 
military  gentry,!  the  same  procedure  is  to  be  followed  for 
the  80-dny  term  and  payment  by  instalments,  but  no  im- 
prisonment or  bankraptry  shall  eosne.^ 

These  rules  have  all  been  in  practice  up  to  the 
present  time,  and  they  are  henceforth  to  be  obserred  with 
more  strictness  than  has  been  usual,  be^jinning  with  all  suitK 
begun  since  Kyoho,  XIV. 

As  to  iuterest,'  If  iu  on  noknowledgment  of  a  money 
loan  interest  is  named  in  the  body  of  the  document  and 
close  to  the  principal  amount,*  it  shall  be  taken  up  ^  by  the 
Court ;  but  if-  it  is  named  at  the  end  and  appears  to  be  rd 
after-insertion,  an  inqniry  into  the  circumstances  shall  first 
bo  made." 

2.     PreetdniU  recorded  in  tlie  office  of  the  Toitn  Maf/ulrate 
of  Yedo. 

Dated  Esmpo,  I,  7  (Angnst,  1741.) 

"  In  regard    to    actions    founded    on    the  following 

claims : 

[Ordinary]  money  loans ; 
Unpaid  purchase  -  money ;  ' 
Ground-rent ; ' 

Shop -rent ;  ^ 


1.  Biiihi.  This  term  niU  be  used  to  indicate  the  voriooi  grades 
ot  tamiirai  regarded  as  a  Bingle  dasB.  3.  For  the  tnethoda  to 
be  Bubslitnted,  see  No.  13,  infra.  8.  Bi  (profit)  (iDonej)-tTn. 
4.  Taka.  5.  Tori-ogeni.  The  above  is  the  litei-al  meaning  uf  this 
word,  and  it  nill  hencelorth  be  used  as  an  eqnivaleut  ol  "take 
cogiiiznucc  ot,"  "ezerciHe  jurisdiction  over,"  "  recognize  the  validity 
of "  ;  it  has  moreover  a  peeuliar  Application,  not  exactly  oorreEpood- 
ing  to  any  oE  those  terma,  and  yet  apparent  enough  from  the  conteit. 
G.  I' re -take-kin.  l.Ji  (laad)'(lnt  (price).  8.  Tana  isbop}-rAtn  ((are 
tor  Uiiing). 
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Prayer-fand  loans ;  ^ 

Patent-fimd  loans ;  > 

Advances  on  behalf  of  another ;  ^  and 

Loans  fur  taxes  due  in  advance :  ^ 
the  conrt  shaU  order  a  80-day  term,  and,  if  at  its  expiration 
the  debtor  cannot  pay,  then  a  payment  by  instalments. 
Bnt  the  following  claims  : 

Bills  of  exchange ;  ^ 

Wiiges  for  labor ;  ^  and 

Earnest-money ;  ^ 
differ  from  private  money  loans,®  and  fnll  payment  without 
delay  mnst  be  required. 


1.  Tera-kata  (Buddhist  temple) -t/i/cfo-Jbm.  This  was  money  con- 
iribated  to  a  temple  to  pay  for  prayers  for  dead  ancestors.  Ordinarily 
such  a  gift  exceeds  nowadays  100  yen.  The  interest  pays  the  expenses 
of  the  prayers  offered  perpetually  on  the  anniversary  of  tbe  ancestor's 
death.  2.  Kwan-kin.  See  infra.  No.  9.  8.  Tatekaye-kiu.  4.  Senno- 
bei'kin,  A  daimyo  often  secured  his  borrowings  by  pledging  the 
rice  tax  of  his  fief,  and  sometimes,  for  greater  security,  the  peasants 
were  ordered  to  pay  in  advance  the  tax  of  the  succeeding  year  or  two. 
The  above  term  indicates  either  a  loan  to  a  daimyo  secured  by  a 
promise  of  the  advance-payment  of  the  rice-tax ;  or  a  loan  to  a 
farmer  who  has  been  ordered  to  pay  in  advance  and  is  obliged  to 
borrow  for  the  purpose.  The  latter  is  the  more  probable  meaning. 
5.  Katcase-kin,  6.  Slwkunin  (workman,  artisan) -f^ma  (labor-time)- 
thinkin  (price).  7.  Tettuke-kin.  8.  Aitai  tJtaku-kin,  Aitai  (some- 
times pronounced  iotai)  is  used  to  designate  a  private  transaction, 
i.e.,  one  not  needing  a  public  authenticatiou  or  registration,  and 
hence  opposed  to  pledges,  land-transfers,  etc.  It  has  already  been 
said  that  shaku-kingin  (money  loan)  is  the  typical  claim  in  a  class 
of  actions  differing  in  procedm'e  from  pledges  of  realty,  etc.  Now 
tliis  passage  and  a  few  others  indicate  tbat  the  aitai  or  non-official 
nature  of  these  transactions  is  the  quaUty  which  in  Japanese  juris- 
prudence united  these  various  actions.  This  is  in  harmony  with 
tbe  nature  of  the  practical  distinction  between  the  two  great  classes, 
for  the  ihaku-kinyifi  class  was  enforced  with  great  leniency  to  the 
debtor  and  was  even  subjected  to  the  Nullification  Orders  ah-eady 
mentioned ;   while  the  other  class  was  given  a  comparatively  speedy 
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The  prsctioe  tilready  followed  shall  be  eoDtinned  in 
regnrd  to  the  receipt  of  dividendB  i  firom  the  profits  *  of 
any  nndertalcin);,^  where  the  dooameiit  b«UB  the  joint  seiib 
of  the  vnrioog  parties. 

If  a  snit  for  money  dae  i§  bronght  against  a  fkraer, 
and  the  real  obligor  ta  alleged  by  the  farmer  to  be  kd 
esqnire,'  ttie  eeqaire  shall  not  be  eo  regarded  even  if  he 
appears  to  have  been  the  real  borrower,  aiiless  the  instrn- 
luent  of  debt  bears  the  indoreement  of  the  esqaire  or  the 
nttestation  of  one  of  bis  depatiei."" 


I^No.  2]      Money  Loans,  tcith  hlajik  deed*  or  tcith 
doubled  principal.'' 

Dated  Kyoho,  XIV,  12  (Febrnary,  1780). 

"  Those  who  have  taken  part  in  mortgages,  loons,  etc., 
where  the  amount  is  left  in  blank  or  is  to  be  repaid  in  donble^ 
are  culpable ;  and  the  Court  is  not  to  give  jndgment  fur  repay- 
ment, but  is  to  impose  fines^  on  both  parties  and  witnesses. 
No  distinetion  of  liabiUty  is  to  be  talcen  between  creditor" 
and  debtor,"' but  the  fine  shall  be  determined  strietly  accord- 
ing to  the  personal  circumstances  of  each." 


remcO;  and  does  not  Mem  to  have  been  iDbjeetad  to  those  Orders. 
A  penMol  of  the  Tnrioui  precedent*  mU  iboir  hov  the  membeia  of 
tlie  tiro  cIbbub  altered  from  time  to  time.  Historical  progreie 
mnat  be  kept  in  mind  in  reading  tbeee  preeedenti ;  and  In  Ho.  IS, 
dpiliiig  with  the  lane  subjeol.  one  paroeiTei  the  more  complex 
cLarocter  ut  Japaoeu  eommeroe  100  jears  later. 

1.  Wari-ai.  9.  Takit  (ptodDiM)-yo  (lua).  8.  Uke^oi,  etpeoiall;. 
an  undertaking  to  oonitroat  bafldings  or  other  large  vorki.  4.  afiio. 
S«e  IntrodDCtion.  6.  See  No.  %,  3,  Art.  16,  Infra.  S.  Haku  ^vhite)- 
'hi  {peper)-tfgtita  (note,  deed).  7.  Bai  (doable) -Ufa.  This  b  ptoba- 
1>I7  a  ReeolDtion  ot  the  Chamber  of  Deeiiioo*.  8.  Ka  ((an1t)-ryff 
(price).  9.  AVn  (mane7)-<Au  (maiter,  person).   10.  farf  (bonotr)-aiMJtf 


(w 
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[No.  8]     Disposition  ^  of  an  Action  by  one  who 
has  suffered  Local  ExUe  *  and  seeks  to  en^ 
force  a  Claim  for  Money  Lent  ^  to  a  Resi' 
dent  of  his  former  Domicile. 

A  Besolntion  of  the  Town  Magistrates  of  Yedo, 
in  Fall  Session,^  npon  a  Consultation  <  bj  the 
Town  Magistrates  of  Osaka. 

Dated  Eyoho,  U,  4, 2  (May  12,  1717). 

"  Where  a  person  suffers  exile  from  his  locality,  bat  has 
a  claim  against  a  person  residing  there  and  petitions  for  its 
payment,  the  petitioner^  himself  of  coarse  cauoot  re-enter 
the  place,  so  that  the  Coart  canrot  take  up  a  sait  brought  by 
him.  Bat  if  he  transfers  ^  his  claim  to  a  relative  or  a 
servant  or  some  other  persoa  of  his  household,  and  the 
transferee^  brings  suit,  the  Court  will  take  it  up,  and 
tfter  invesUgatiou  give  judgment.'  The  above  was  resolved 
by  the  Town  Magistrates  [of  Yedo]  in  Full  Session,  on  be- 
ing consulted  by  the  Town  Magistrates  of  Osaka. 

The  disposition  of  actions  where  the  defendant  suffers 
local  exile  should  also  be  compared." 


[No.  4]     Money  Loans.^ 

A  Proclamation  "  of  the  Chamber  of  Decisions.'* 

Dated  Yenlcyo,  IH,  8  (May,  1746). 

<'We  hear  that  lately,  owing  to  pecuniary  distress,, 
many  dishonest  methods  of  lending  money  have  come  into 
vogue,   and  that  oppressive  clauses  are    inserted  in  the 

1.  Tori-attukai,  2.  Tokoro-barai  (exile  from  a  partiealar  Tillage » 
town,  or  ward).  8.  Koihi-gin.  4.  Probably  the  two  Magistrates  and 
their  ehief  clerks.  5.  Hyogi-$ho,  6.  NegaUnin.  7.  Yuxuri-watoiu. 
8.  Yuzuri'Uke  (receiYe)-«<n.  9.  Saikyo.  10.  Kin-gin  taiihaku, 
11.  On-fitregaki,  13.  Cited  irum  **Kempo  Buryo.**  These  referenoes 
are  to  the  books  oontaining  the  decisions  and  other  precedents. 
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instrnmeDts  and  nsaryi  is  titken.  This  is  not  to  be  sllowed, 
and  we  order  a  i-eform  in  these  matters.  Hereafter,  when 
we  have  given  judgment  agninet  a  defendant,  and  after 
defanit  have  ordered  payment  withont  fail,  whether  he  be  of 
the  gentry,  the  priestbood,  or  the  townspeople,  we  shall  in- 
vestigate to  see  whether  there  has  been  anything  improper,  — 
oppression  by  the  creditor,  nsnry,  or  failore  to  give  the 
debtor  a  receipt  upon  settlement  and  subsequent  entry  of 
action*  for  the  amount;  and  we  shall  pnnish  the  creditor  as 
the  circamstnnces  require. 

Nowndnys  there  nre  many  persons  who  lend  money 
upon  deeds  of  sale  of  houses,  storehonses,  or  sundry  uten- 
sils. This  differs  from  the  transactioii  of  house  •pledge,"  nor 
does  the  instrmnent  bear  the  seal  of  the  headmau,  so  that  it 
is  in  fact  only  a  hypothec;  and  we  shall  give  jadgment  as  in 
the  case  of  [ordinary]  money  loans. 

But  sales  of  boat-shops  or  of  hair- dressers'  shops  do 
not  come  under  tliis  rule. 

This  is  to  be  made  known  in  all  the  wards. 

Srd  month." 


[No.  5]      Disj7osilion  *   of  Actions   upon   Money 
Loans.' 

Dated  Yenlyo,  in,  8  (May,  1746) 

1.  &'«  (high)-rt  (intereit).  3.  ShHtia  nim.  S.  lye-tkithi.  i.  Tori- 
tabaki-kata.  S.  Probabl;  n  Beaolation  ot  tfae  Chamber  of  Deci- 
BioDS.  See  Nu.  2S,  1.  The  Lend-Dotee  of  the  oaiee,  hero  printsd 
in  italici,  seem  usonll;  to  b>Te  been  made  np  bj  tbo  compilers 
of  the  culltiction.  The  deseriptiou  foUoniDg  it,  Darning  the  sort  at 
doeament,  the  date,  and  the  puiiei  writiLg  and  reeelTiug,  is  lome- 
times  b;  them,  lometimes  b;  the  present  editor ;  it  has  been  inserted, 
when  lacking,  because  of  the  grentur  coDvenience  to  the  reader.  It  fa 
not  alnays  possible  to  tell  from  the  text  wliether  the  heailnote  is  bj 
the  compilers  ot  the  Judicial  Dopkirtment  or  by  the  original  Tokngawa 
clerks  who  pnt  together  the  documents  in  the  Tolames  cited  as 
sontCM;  in  the  latter  case  the  he  adnote  would  bear  somewhat  the 
same  relation  to  the  docaments  at  that  ot  the  lieadnote  of  an  ofBeial 
Beporter  in  the  United  States.    The  portioni  mimiatakablj  belong- 
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1.  [Ordinnry]  money  loans :  ^ 

2.  Prayer-faud  loans  : 
8.  Patent-fond  loans :  ^ 

-  4.  Loans  on  hypothecs :  ^ 

5.  Advances  on  behalf  of  another : 

6.  Loans  for  taxes  dae  in  advance : 

7.  Wages  for  labor : 

8.  Earnest-money: 

9.  Dowry-money:* 

10.  Unpaid  parehase-money : 

11.  Investment- loans  i'^ 

12.  Loans  secnred  by  deeds  of  deposit  ^  of  atensils : 
18.  Loans  secnred  by  deeds  of  sale^  of  articles  : 
14.  Loans  to  Government  vassals^  atid  Govern- 
ment merchauts,^  secured  by  hypothec  of 
groond-rent  or  honse-rent  of  residence-land 
received  from  the  Government : 

ing  to  the  original  text  are  enclosed  in  qnotatiou  markM  ;  except  the 
headings  of  the  different  docoments  of  a  single  Nnmber,  where  each 
docnment  usually  contaius  a  supericription  indicating  its  nature. 
The  dates  are  of  course  usually  found  in  the  original ;  but  where  there 
is  a  single  document  only,  the  date  is  placed  in  the  headnote  only, 
especially  as  it  is  not  always  possible  to  tell  whether  it  belongs  in  the 
document.  1.  Sliaku-kingin,  2.  See  tn/ra,  No.  9.  8.  Kakiirekin. 
4.  Ji»an  (brought  property)-XEm;  usually  the  money  brought  into  the 
family  by  the  woman  or  the  man  on  the  occasion  of  a  marriage ;  but 
sometimes  also  the  sum  brought  by  an  adopted  son.  5.  Shitre-kin; 
this  term  is  somewhat  obscure.  Shiire  conveys  the  idea  of  an  in- 
vestment, a  stock  bought  for  re-sale,  a  sum  laid  out.  Shiire-kin 
probably  means  money  borrowed  for  the  purpose  of  investing, 
or    money   advanced  by  the  wholesale-dealer   to   the    producer. 

6.  Axuke'thoinon.  7.  Uri«>ata$hi't?tomon*  8.  Go-fte-nin,— pett7  la- 
murai  belonging  to  the  Tokugawa  house,  their  income  being  less  than 
800  bales  of  rice.  They  served  often  as  police,  keepers,  stewards, 
etc.,  and  were  as  a  class  overbearing  and  untractable,  looking  down 
on  all  vassals  of  other  families  as  inferiors.  9.  Go-yo  ta$hi-chonin 
^merchants  assisting  Government  undertakings).  These  were  rich 
towns  people,  who  lent  money  to  the  Qovemment,  and  were  accorded 
the  privilege  of  sword-bearing  and  endowed  with  a  piece  of  land. 
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[Clums  ftrising  from  transaotions  of  the  above  sorts 
occurring  before  Yeokyo  I  (1744)  shkll  not  be  taken  np  ;] ' 
bat  for  those  occurring  daring  and  since  Yenkj-o  I  the  Conrt 
shftU  issue  a  summons  ■  for  the  4th  or  the  31st  day  of  the 
month  and  order  payment  within  a  80-day  term.  If  any 
arrears,  however  small,  remain  at  its  expiration,  a  payment 
by  bi-monthly  instalments  shaD  be  ordered.  If  the  debtor 
is  still  in  default,  an  order  of  execution  in  baukmptcy  shall 
issue. 

If  a  debtor  fiiils  to  appear'  on  anrnmons  or  is  in 
[wilful]  default  after  being  ordered  to  pay,  be  shnli,  if  one 
of  the  miUtary  gentry,  be  reported  to  the  Gooncil  of  State,  or 
if  of  the  priesthood,  farmera,  or  townspeople,  be  ponished. 
Moreover,  where  money  has  been  illegally  loaned,  the 
creditor  shall  be  punished  as  eironmatances  require." 


[No.  6]  Issuing  of  an  Order  for  Evicting*  a 
Tenant  pending  trial  of  a  Money  Action ' 
against  him. 

A  Reply  of   Magaribochi,  Lord   of  Kai,   Town 
Magistrate    of    Yedo,    to    a    Consultation    by 
Makino,    Lord  of  Osumi,  Town  Magistrate  of 
Yedo. 
Dated  Anyei,  Vn  8,  18,  (October  8, 1778). 
1.     Letter  of  ContuHotionfi 
"  From  Makino,  Lord  of  Osumi ; 

It  lias  been  the  custom  thut  wherever  a  tenant  of 
house  or  ground  is  sued  on  a  claim  of  money  lent,  the  house- 
master^   cannot  petition  for  au   eviction  witliout  under- 

1.  TbiBraaBtbesnppUed.  SeeNo.  38, 1.  i.Yobi-dathi.  S.  fiwair 
turn.  4. /i(laiid)-i{<it«  (expel),  tana  [8hop}-i{ar«.  6.Kin»u(vaontj)-dtiri. 
i.Qo-todan-iho.  Cited  from  "JtraitfioBK."  l.Iyenutki.  There  ii  BOmfr 
difflcultj  ID  dfltennmiDg  the  meftaing  at  Ihis  word.  Litanllj  it  should 
mean  "  boDM-mastet,"  and  to-daj  it  Bignifics  "  hotue-ovaac."  But  it 
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taking^  responsibility  for  the  claim.  Bat  we  learn  that 
this  role  canaea  moeb  hardship  to  land-owners'  and 
honse-masterSi'  and  it  is  reported  that  there  are  evil- 
disposed  tenants  who,  when  they  perceive  their  hoose* 
master  about  to  petition  for  their  eviction  from  the  hoase 
or  the  ground,  intentionally  ^  eanse  a  money-action  to  be 
invented.  Bo  that  henceforward  may  we  order  an  eviction 
from  ground  or  house  without  an  uudertaking  of  the  action 
by  the  house-master, — ^providing  that  this  rule  shall  not 
apply  to  the  trial  <  of  any  other  kind  of  suit  ?  ^ 

8th  month,  Sth  day.*' 
2.  Answer. 

**  I  think  that  hereafter  you  may  well  proceed  as  your 
letter  suggests. 

8th  mouth,  18th  day. 

Magaribuchi,  Lord  of  Eai.'^ 


[No.  7]  Judgment  reqxdring^  after  investigatiotiy 
that  a  Fetidal  Lord  or  Esquire  sliall  pay  a 
Monejf  Loan''  contracted  bv  Fanners  with 
the  District-seals.^ 

A  Besolation  of  the  Chamber  of  Decbions,  in  FuU 
Session.' 
Dated  Kwansei,  H.  2, 11,  ^March  26, 1790).io 

1.     Proposal. 

'*  When  farmers  have  taken  a  loan,  ^^  giving  an  iustru- 

was  in  old  days  applied  to  a  sort  of  bailiff,  the  agent  of  a  large  land- 
owner (who  might  be  a  noble)  in  a  town,  having  the  general 
snperinteudenoe  of  the  letting  of  houses  and  lands,  and  virtoally 
all-powerfnl  in  those  matteis.  He  was  often  known  as  oya  or 
"parent"  of  the  tenants,  exercising  a  paternal  care  and  infln^ 
enoe,  and  making  a  prominent  figure  in  the  local  oommnnity. 

1.  Hiki'Ukeru.  3.  Ji-nu4hi,  8.  lye-nuthi,  4.  WaMa-waza.. 
6.  GttRMi.  t.Kvji.  See  tn/ro.  No.  28,  2,  Art.  28.  7,  Kingintaiiha- 
Jm,  8.  OS'in,  For  the  extent  of  the  region  called  got  see  Introdac- 
tion.    9.  lehi'Sa,    10.  Cited  from  **  Kohari-ffamiy    11.  Skakuyo. 
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17o.  7]  men!  with  the  district-senl,  aud  the  creditor  brings  a  suit 
for  repayment,  making  defendants^  of  the  joint-sealers,  the 
Full  Chamber  shall  indorse  the  petition,  summon  the  far- 
mers, and  try  the  matter.  If  the  farmers  plead  ^  that  the 
debt  is  in  reality  a  debt  of  the  feudal  lord  or  esquire,  and 
if,  although  there  is  neither  official  seal^  nor  indorsement^ 
of  the  feudal  lord  or  the  esquire  or  a  retainer  nor  a  collateral 
document,^  a  retainer^  on  being  summoned  affirms,  in  accord- 
ance with  the  farmers,  that  the  debt  is  that  of  the  feudtil 
lord  or  the  esquire,  aud  that  the  latter  undertakes  it,  then 
au  order  of  pa3rment  shall  be  issued  agiiinst  the  feudal  lord 
or  the  esquire. 

If  the  farmers  assert  the  debt  to  be  that  of  a  feudal 
lord  or  esquire,  and  a  retainer  of  the  latter  disputes  7  this, 
the  court  shall  accept  the  statement  ^  of  the  retainer.  lu 
such  a  case,  even  though  the  debt  appear  to  be  in  reality 
[that  of  the  lurd  or  the  esquire] ,  it  shall  not  be  decided  ^  to 
be  his  debt,  unless  the  instrument  bears  his  iudorsement  as 
well  as  the  official  seal  of  the  local  official,  a»d  tbe  farmers 
shall  be  ordered  to  pny." 

2.  Kubric,^^  "We  coucur  in  the  above  views,  fol- 
lowing our  practice  in  the  case  where  a  debt  entered 
in  the  day-book  ^^  of  a  creditor  is  not  attested  by  the 
debtor's  seal ;  the  rule  in  that  case  being  that,  although  the 
law  does  not  permit  us  to  declare  the  claim  a  valid  one,  yet 
if  the  debtor  admits  positively  ^^  the  arrearage  and  his  admis- 
sion tiiUies  with  the  creditor's  statement,  we  shall  order  pay- 
ment, but  that  if  the  debtor  disputes  it,  we  shall  not  order 
payment."  ^ 

1.  Aite  (opposite  party).  2.  Moshi -later u.  8.  Okiuho.  i.  Uru-sho. 
5.  Soyethmton;  that  is,  given  by  one  of  those  persons.  6.  Kerai. 
7.  Moihi-ara»ou.  8.  Motthi-kuchi,  9.  Sadanu,  10.  Shu  (red)-«Ao 
(wilting).  11.  Hiyoie  Uiike-komi-dio  (daily -mi soellAneoaa- entries- 
book).  12.  SO'inaku,  13.  See  No.  28,  2,  Art.  16,  for  a  role  on  the 
same  subject. 
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8.  Order. 

**  When  fnrmers  borrow  money  upon  an  instrament  bear- 
ing the  distriet-seal,  and  the  iusimment  bears  the  official 
seal  or  the  indorsement  of  a  feadid  lord  or  esqoire  or  hia 
retainer,  or  a  collateral  instrament  exists,  if  the  creditor  files 
a  petition  against  the  fiArmers,  then  the  Fall  Chamber  shall 
indorse  the  petition,  summon  and  examine  the  farmers,  then 
summon  also  the  retainer,  and  after  a  trial  order  the  feadal 
lord  or  esqaire  to  pay. 

Note,  that  if  the  above  official  seal  or  indorsement 
exists,  an  order  of  payment  may  be  made  to  the  feadal  lord 
or  esqaire,  even  though  [the  creditor]  does  not  petition  for 
such  an  order. 

The  above  resolution  has  been  taken  at  a  Full  Session.*^ 


[No.  8]     Debts  of  a  Temple-Incumhent^  wlio  has 
suffered  Punishment. 

A  Beply  of  Wakizaki,  Lord  of  Awaji,s    to  an  In- 
quiry ^  by  Negishi,  Lord  of  Hizen.^ 

1.  Ji'in.  3.  Temple  Magistrate  from  1791  to  1818.  8.  Toi- 
awate.  The  most  eommon  terme  to  deeignate  the  circam- 
stances  uider  which  the  documents  came  to  be  written  are^ 
Moithi-atcaMB  (resolation),  employed  of  a  oonCarrent  determination 
by  two  or  more  persons,  ana  here  nsnally  of  the  Chamber  of  Deci- 
sions ;  $odan-$ho  or  kakeai  (consultation),  usually  applied  to  a  letter 
from  one  Magistrate  to  another ;  but  kakeai  is  sometimes  applied 
to  letters  from  the  retainer  of  a  feudal  lord  to  one  of  the  Magistrates ; 
nkagai'iho  (request  to  a  superior,  here  termed  **  petition  *'),  properly 
employed  for  requests  mode  by  a  private  person  to  an  official,  by  a 
retainer  to  a  Magistrate,  or  hy  a  Magistrate  to  the  Council  of  State ; 
toi-awase  (inquiry),  usually  in  communications  between  equfds ;  hyo* 
ketitt  (decision),  and  a  few  other  terms,  applied  properly  to  adjudica- 
tions of  specific  disputes ;  fure  (proclamation),  applied  to  all  pro- 
clamations by  authorities,  but  especially  to  machi-bure,  regulations 
or  laws  posted  for  the  information  of  the  townspeople ;  an  (proposal, 
bill),  a  proposition  of  law,  made  either  to  the  Chamber  or  to  the 
Council  of  State;  iJuta-an  (draft  of  a  law)  is  used  in  the  same 
connection.    4.  Town  Magistrate  from  1798  to  1816. 
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1.     Tnqmry. 

"Where  the  late  incanibeDt'  bu  left  adebt,bQt  haa 
been  ponisbed  fur  some  reason  Mid  hii   snooesBion'  ex- 
tjngnished,   shoold  the  present   inoiimbent*  be  made    to 
ondertske  the  payment  of  the  debt "  7 
S.    AtUKtr. 

"  Id  regard  to  your  leUer,  I  will  say  tiwt  when  the  in- 
enmbent  of  a  Buddhist  temple  is  ponished  and  his  sncoession 
is  extingnished,  the  stibseqnent  inenmbent*  is  to  nudertake 
Hie  debt,  if  it  ia  one  attaching "  to  the  temple  itself.  There 
is  a  precedent*  by  which  the  sncceHSor  was  ordered  to  pay, 
when  the  funuor  inonmbent  hod  suffered  pnnielunent, 
because  the  temple-seal  had  been  need;  so  that  in  the  case 
mentioned  by  you,  if  the  iuatrnment  shows  that  the  money 
was  borrowed  for  the  needs  of  the  temple,  we  think  it  is 
jnst  to  order  the  successor  to  pay."' 


[No.  9] 


Order  for  the  Payment  of  a  Loan  made 
bij  a  deceased   Zalo '   of  tite  Blind,   the 
Petition  being  fled  by  his  Successor. 
A  Decision*  cl  the  Chamber  of  Decisions,  in  Fall 
Session. 
Dated  Kwansei,  V,  6,  2  (Jane  10,  1798).io 
1.     Memoramliuit  of  C'oniultatioii  A^ 

"Heretofore,  when  in  instruments  of  debt  taken  by 

1.  SenjH.  3.  Sti-dai  (lit.  generations).  8.  Oojii.  i.  So-ju 
JS.  Tuiki.  8.  Sta  (fotmer)-r<i  (omtomar;  rala).  7.  No  dale.  Cited 
from  "  ChihU-kBtat-Toka."  6.  This  vu  a  olau-name  tor  the  tbtee 
highest  nnks  among  ths  blind.  Uonej- lending  was  one  o(  the  oliiat 
«ooapatioui  of  the  blind,  especiali;  b;  thoM  of  the  pririlegad  olaawt. 
See,  tor  tome  aocouDt  of  these  ranks  iimoug  the  blind,  Dixon,  in 
Trans.  Asiat.  Boc.  Jap.,  XIX,  G7B.  0.  Hyokefu.  Tet  the  decision 
ttaett  doe>  not  aiipear.  Bat  it  i*  certain  thnt  the  proposal  wh  appioi- 
ed.     10.  Cited  from  "  Fuhari-gaMi.''     II.  Bj  one  o(  tbe  Uagjitratea. 
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zato  the  rank  of  the  creditor  (whether  first  or  second^  ) 
and  the  words  "  and  fellow-members  '*  *  or  **  and  appren- 
tices "  <  have  been  written  in,  and  a  clanse  has  been  inserted 
reciting  that  the  money  loaned  is  part  of  the  **  patent-fond,"^ 
and  at  the  creditor's  death  the  son,  mother,  wife,  or  other 
-snccessor  has  petitioned  for  payment,  payment  has  some- 
times been  ordered,  sometimes  not,  and  the  decisions  are  at 
variance. 

It  is  tme  that  if  in  the  instrument  the  creditor  is  nameid 
as  one  person  only  (for  example,  <  Bo-and-so,'  or  '  So-and- 
so,  a  Roto ')  and  there  is  no  joinings  of  others  (sach  as  '  and 
fellow-members'  or  'and  apprentices'),  the  claim  may 
legally  be  transferred  ^  to  an  oatsidor,^  and  the  latter  may 
sne  the  debtor.  But  if  the  above  terms  are  used,  the  instra- 
ment  implies  that  it  is  to  be  transferred  ^  to  the  apprentices  or 
ihe  fellow-members.  Now,  although  the  instrument  may  be 
worded  at  the  pleasure  of  the  parties  so  as  to  pass  on  death  to 
either  outsiders  or  other  zato,  y  )t  in  the  above  case  certaiuly 
no  outsider  can  claim  the  right  to  sue  ou  the  ground  of 
being  the  geueral  successor  to  the  patrimony  of  the  deceased. 


1.  Ken-gyo,  ioto,  2.  Nakama.  8.  Deihi.  Tbis  woald  be 
beeaoBd  loans  or  coDtribations  had  beeu  received  from  these 
persons  and  a  ceriain  oommanity  of  interest  existed.  4.  Kwan-kin. 
In  order  to  attain  tbe  highest  ranks,  the  Emperor*s  patent 
was  necessary,  and  certain  examinations  were  to  be  passed; 
bat  these  latter  might  be  omitted  on  payment  of  a  fee,  sometimes  as 
large  as  500  ryo.  To  obtoin  the  necessary  wealth  was  one  of  the  great 
ambitions  of  every  blind  man.  A  store  of  money  was  set  aside  for 
the  purchase  of  the  patent,  and  gradoally  added  to.  Meantime,  it 
might  be  increased  by  lending  it  out ;  and  when  this  was  done,  the  credi- 
tor could  not  be  considered  harsh  or  onjost  if  he  rigorously  exacted 
fall  and  prompt  repayment  of  a  fond  so  important  to  his  welfare  in 
his  profession.  For  this  reason  it  became  oastomary  to  recite,  in  all 
jnttnunents  of  debt,  that  the  money  lent  by  the  blind  capitalist  was 
a  part  of  his  **  patent-fund."  6.  Kaki-kuwaye.  6.  Yuturi.  7.  Shiro- 
-to  (white-person;  one  who  is  outside  of  a  trade  or  profession). 
8.  Yuzuri-bekL 
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Henceforth,  then,  we  tliink,  where  the  mBtrQineut,  in  • 
loui  of  ptit«nt-fimd,  in  tenns  Joins  the  ftpprentieee  or  the 
Callow -members  of  the  creditor,  and  the  saccessor  >  or  thfr 
assignee'  of  the  claim  is  a  zato,  the  jadgment  ahoald  be  as 
heretofore ;  bnt  where  an  ontaider  petitions  as  general 
snootnsor,  my  opinion  is  that  we  need  not  order  payment." 


[No.  10]      Ordering   Payment  where  tlie  Instru- 
ment specifics  on  its  Face  no  Term.' 

A  Decision  by  the  Chamber,  in  Full  Session,  npon 
n  Consultation  by  Hiichikano,  Lord  of  Eawachi, 
as  to  a  snit  between  Onishi  Bonosnke,  Manager 
of  the  Shogon's  Ceremonial  Tea  Chamber  and 
Pnrveyor  of  Tea- Vessels,*  plaintiff,^  and  Ha< 
yeda  Onoyemon,  retainer  of  Matsndaira,  Lord, 
of  Qemba,  dtfetulant. ' 
Dated  Ewansei,  lit,  11,  21  (December,  16,  1791).^ 
1,     Couiultation. 

"  This  suit  began  on  the  4th  day  uf  the  6th  month, 
and  I  hiive  proceeded  with  the  trial  fram  time  to  time.  In. 
(he  iustrnment:  uf  loan  ^  there  is  a  statement  to  the  effect 
that  the  debtor  shall  pny  gradnally,  according  as  the 
adjustment  of  bis  afTairs  will  permit,  but  that  be  shall  not  be 
negligent  In  the  payment.  Though  no  term  is  fixed,  the 
debt  ia  now  in  arrears  fur  16  years,  running  on  by  virtue  of 
the  above  promise "  as  to  gradnal  payment.  My  request  is 
for  advice  as  to  whether  I  should  order  payment.  I  append 
a  copy  of  the  instrument." 


1.  Soioku-aia.  i.  Yaiuri-uke-nin.  Z.  Ki  {tetai)geliu  (month). 
i.  Thew  titles  were  ^1  bonocarf.  For  the  soheme  on  nhioli  thej 
were  based,  see  latroduotion.  6.  Hegai  (beg)>nin.  6.  Ailt.  7.  Cited 
ti'om  "  KakiloiM.^'    6.  Shakv-yS.    B.  I'ahitoht. 


PABT  m. — qomtbaot:  i.boal  fbboju>bnts.  17 

2.    Decision. 

**  Ab  to  this  suit,  it  has  been  decided  by  the  Chamber^ 
upon  consultation  in  Full  Session,  that  payment  should 
be  ordered." 


[No.  11] .  Disposition  of  an  Instrument  of  Loan  ^ 
given  by  a  Banished '  or  Absconding ' 
Debtor. 

A  Reply  of  Hatsukano,  Lord  of  Eai,  to  a  Consul- 
tation by  Ikeda,  Lord  of  Chikngo,  as  to  a  suit 
between  Riyemon,  householder,*  of  Shiba 
District,  Eatamonzen  Ward,  Block  No.  1, 
plaintiffs  and  Takada  Bunyemon  and  Yamada 
Onoyemon,  former  retainers  of  Tsamaki,  Lord 
of  Sado,  defendanU. 
Dated  Kwansei,  III,  12,  6  peoember  80, 1791  ).<^ 

1.     Conmltatiou 

'*  The  defendants,  by  an  instrument  bearing  their  joint 
names,^  borrowed  40  ryot  iu  Horeki,  IX  (1759),  and  Bun- 
yemon, by  insti'ument  bearing  his  own  name  only ,7  bor- 
rowed 50  ryo  in  the  same  year,  from  the  said  Biyemon. 
The  latter  has  now  filed  a  petition  against  the  Lord 
of  Sado,  because  it  was  stated  in  a  clause  of  each  in- 
strument that  the  money  was  borrowed  for  the  use  of  the 
debtor's  lord.  I  sent  the  complaint  ^  to  the  Lord  of  Sado, 
who  has  replied,  '  That  he  does  not  remember  borrowing 
either  of  these  sums ;  that,  as  to  the  debtor  Bunyemon,  he 
had  taken  away  his  swords*  in  floreki,  X  (1760),  forbidden 
him  to  reside  in  Yedo,  and  banished  him  for  miscouduct ; 
that,  as  to  Onoyemon,  he  had  absconded  in  Horeki,  XIII 

1.  Shaku-yS,  2.  Tiuiho,  8.  Shuppon.  4.  lyemochi.  5.  Citsi 
from  **  Kakitome,"  6.  Ren-meL  7.  Ichi-mH.  8.  Sojo.  9.  J)ai-»hu 
(lit.,  long-and-short). 
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ITo.  11]  (1768) ;  that  the  Lord  of  Sodo  htd  sotered  these  evenU  in 
the  r«cordfl  of  the  proper  office  u  they  ocearred  ;  that  when 
he  borrow*  money  for  hia  own  use  he  invariably  indorBeB  the 
inBtrnment ;  that  neither  of  the  preeent  imtromenta  bears 
hiB  indoTBemeut ;  that  in  hia  opinion  the  statement  of  the 
two  TBSBiilB  aa  to  the  nae  for  which  the  money  waB  intended 
waa  of  their  own  invention ;  and  that  therefore  he  declines 
to  pny-'  Now,  if  the  borrowers  of  this  money  are  discovered 
and  sned,  >  well  and  good :  but  as  this  reply  is  donbtlMs 
correct,  and  as  the  nbereaboata  of  the  two  men  ia  not 
known,  sh^  I  make  no  order*  as  to  the  petition,  and 
dismias  ^  the  complaint,  inasmach  as  the  Lord  of  Sado 
pointa  ont  that  the  iuBtrnment  is  not  indoraed  by  him,  and 
that  be  doea  not  recollect  any  anch  loan  ? 

12tb  month." 
2.     Anncer. 

"  Li  regard  to  yonr  letter,  I  think  that  yon  had  ~1>etter 
refuse  an  order  of  payment  and  dismiss  the  complaint." 

12th  month. 

HatBukano,  Lord  of  Eai." 


[No.  12] .     Disposition  Actions  brought  after   the 
Limit  *  of  Time  for  entertaining  Suits. 

An  Listruotion'  of  the  Council  of  State  to  the 
Cbamber  of  Decisions. 

Dated  Ewansei,  IX,  8,  (October,  1797).  < 
I.     Letter. 

■'  It  is  of  the  greatest  importance  that  yon  shonld  ao 
proceed  in  your  cnaea  as  tu  make  your  concloBions  in  evoy 
instance  correspond  to  the  real  merits,'   so  matter  bow  \oag 

1.  Ai-ta>arH.  a.  Sata.  S.  Kyokit-ka.  4.  Kagtri.  6.  Oa-faikftoH.  0. 
Citedtrom  •' ynm-han-gai^."  7.  Jij/Uit,' ][t«raUj,  "fwU,""  trath." 
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« time  is  spent  in  tbe  inqniryy  and  especially  now  that  a 
refonn  has  been  made  in  regard  to  the  limitation  of 
actions ;  ^  and  it  is  your  daty  to  see  that  the  conduct  of 
neither  party  shall  impede  the  course  of  justice.  Now, 
ihoQgh  we  hear  that  the  Shognn  is  shortly  to  make  a  new 
Proclamation,^  and  though  in  the  meantime  few  suits  may 
come  before  you,  still  it  will  be  well  for  you  to  consult  as 
to  your  private  rules  >  in  these  matters ;  [and  we  make  the 
following  snggestious]. 

Where  a  payment  by  instalments  has  been  ordered,  but 
ihe  debtor  has  brought  into  Oourt  a  less  sum  than  is  due» 
ihe  proceeding  hitherto  in  vogue  is  not  satisfactory.  Hence- 
forth, if  the  debtor  be  a  vassal  of  a  10,000  koku  lord  *  or 
some  other  important  person,  you  had  better,  if  the 
circumstances  demand,  summon  the  Chief  Seneschal'^  or 
some  other  important  official,  and  order  payment  without 
fiul.  Doubtless  it  is  impossible,  merely  by  means  of  an 
order,  invariably  to  sscure  complete  payment  on  every 
occasion,  and  if  the  debtor  alleges  any  unavoidable  ^  hind- 
rance, you  may  receive  tbe  excuse.  But  if  this  occurs 
three  times  or  so,  and  yon  think  that  the  debtor  has  beeu 
negligent  in  attending  to  the  debt,  then  yon  shall  call  the 
matter  to  the  attention  of  the  official  who  appeared  for  the 
debtor ;  ^  and  if  any  further  irregularity  occurs,  yon  shall 
•summon  the  Chief  Seneschal,  as  above  mentioned,  and 
•censure  him  and  order  payment.  Before  proceeding  to  this 
•extreme,  yoa  should  notify  the  debtor  that  the  matter  has 
reached  such  a  stage,  and  then  take  the  above  step  on  receiv- 
ing an  acknowledgment  of  the  receipt  of  the  notice.    Where 

1.  See  the  next  precedent.  3.  Of  coarse  the  Shognn  took  no  active 
part  in  the  matter.  This  phrase  means  that  the  Coanoil  itKclf  was 
preparing  the  measure.  8.  Nai  (priTate)-fciibii  (rales).  4.  That  is,  a 
daimyo  in  the  exact  sense.  6.  Karo.  6.  Yamu  wo  yisnm,  7.  No 
vassal  or  lord  of  any  importance  appeared  personally  in  a  ooart  of 
jastice,  nnleet  on  important  oscasions.  He  was  represented  by  some 
offldal. 
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Nu.  1*2  the  debtor  is  a  person  of  small  estate  or  a  bolder  of  office,^ 
iind  the  case  comes  to  extremes,  notify  him,  as  above,  aboat 
sammoning  the  Chief  Seneschal  or  other  officers,  and  if  this 
does  no  good,  make  an  order  of  payment  without  fail  and 
addruss  it  to  the  Chief  of  his  Borean.'  If  he  is  under  the 
direct  control  ^  of  the  Junior  Council,*  address  the  order 
to  his  fellow-officers ;  if  he  is  the  only  one  in  that  office,  to- 
those  of  the  same  rank ;  ^  if  there  be  none,  then  to  his 
family. 

If  after  all  this  the  debtor  remains  in  arrear,  you  shall 
inform  the  Shogun,  and  he  will  make  some  order,  which,  wo 
think,  will  induce  proper  conduct  by  the  debtor.  The 
creditor,  tis  a  usual  and  natural  thing,  is  intent  on  winning 
liib  profit,  and  even  heartless  in  attaining  his  end ;  but  you 
must,  in  the  trial,  not  forget  [that  he  is  merely  seeking  his 
due];  while  as  to  the  debtor,  he  ought  constantly  ta 
rememl)er  his  honor  as  a  borrower,  and  yon  must  instruct 
him  not  to  forget  what  honor  requires  of  him  ;  and  you  must^ 
iu  case  of  necessity,  not  fail  to  report  him  publicly  to  the 
Shogun,  who  will  then  make  some  order. 

Such,  we  think,  should  be  the  private  principles  on 
which  you  should  proceed.  Consult  among  yourselves 
thoroughly,  and  deliberate  on  the  proper  rules,  reporting 
thereon  to  us.  It  will  not  be  -too  late  even  if  you  report 
after  the  issuing  of  the  Proclamation  before-mentioned.  We 
especially  urge  you  to  communicate  your  views,  because  it 
would  be  highly  regrettable  if  the  present  evil  state  of  affairs 
Hhould  coutinne  or  grow  worse,  and  we  desire  to  discover 
sonic  means  of  amendment." 

2.     Answer. 

'MVe  have  perused  your  letter,  and  consider  that  it 
leaves  nothing  more  to  be  said.     We  agree  with  its  sug- 


1.  Kin»hi.  2.  Kashira  $hihai.  8.  Jiki  thiliai.  This  iras  to 
avoid  disgracing  so  high  an  officer  by  a  summons  of  debt.  4.  W^tka- 
ihnhiyvn,  the  body  next  to  the  Council  of  State.    6.  Dorettu. 
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gestions,   and  shall  adopt  ibem  as   a  temporary  system, 
imtil  the  Proclamation  is  made.    After  that  we  shall  make 
a  farther  investigatioD  of  the  snbjeet  and  report  to  yon. 
8th  month. 

Chamber  of  Decisions,  Fnll  Session.*' 


[No.  13]       Disposition    of   Actions    on    Money 
Loans.  ^ 

A  Resolntion  of  the  Chamber  of  Decisions  in  Full 
Session. 
Dated  Kwansei,  IX,  9,  18  (November  1,  1797).  ^ 

'*A8  to  snits  upon  money  loans, ^  credit  sales,  farm-- 
laborer's  wages,'  workmen's  wages,  ^  etc.,  it  has  been 
ordered  that  judgment  shall  not  be  giveu  [by  the  Magis- 
trates] in  any  snch  cases  now  pending,  and  that  ev^n  suits 
[belonging  to  these  classes]  already  taken  np  by  them  and 
adjudged  shall  not  be  further  treated  in  nny  Magistrate's 
Court.     Their  disposition  shall  be  as  follows : 

(1.)  As  to  snits  now  in  the  course  of  trinl  before 
the  Temple  Magistrate,  Town  Magistrate,  and  Finance 
Magistrate,  where  payment  within  80  days  has  been  ordered, 
and  as  to  suits  to  enforce  satisfaction  of  a  judgment 
for  instalment-payments,  the  above  Magistrates  shall  make 
orders  in  their  Cocgrts  substantially  as  follows :  As  to  suits 
upon  money  loans,  credit  sales,  farm-laborers  and  work- 
men's wages,  an  order  has  been  made  that  henceforth  the 
Magistrate's  Court  shall  not  try  all  those  hitherto  tried, 
aud  shall  therefore  not  render  judgment  in  cases  pending 
or  on  [motions  to  enforce  judgments  for]  80-day  payment 
or  instalment-payment.  So  that  the  parties  in  such  suits 
shall  settle  the  matters  between  themselves,^  and  when 
private  settlement  ^  has  thus  been  made,  no  certificate  of 
discharge  ^  ueed  be  filed. 

1.  Cited  from  **  Shoji-dome,"      2.  Shaku-kingin.      8.  Saku-njo. 
4.  Tema-ehin.    5.  Altai.    6.  NaUai.    7.  Sumikuehi-iJtomon, 
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Ho.  18]  (2.)    If  a  Magistrate  has  already  forwarded  a  first-seal  ^ 

ease  [of  the  above  classes]  to  the  Chamber  of  Decisions^ 
he  shtiU,  npoD  the  appearance  of  both  parties  on  the  trial- 
day,  '  make  order  as  above>  and  annnl  the  complaint ;  *  and 
the  same  shall  be  done  when  a  private  settlement  is  reached 
[in  a    pending    case]. 

Note,  that  the  complaint-instrument  thus  declared  noU 
is  to  be  brought  by  the  Magistrate  to  the  Chsmber,  and 
there  in  the  private  room  he  shall  cancel  his  seal. 

(8).  Where,  in  a  fief  held  in  trust  for  the  Shogun,*  or 
in  the  district  of  a  deputy,  an  order  for  instalment-pay- 
ment has  been  made,  the  Finance  Magistrate  shall  order  the 
official  in  question  to  frame  his  decision  according  to  the 


1.  Sho-han.  This  tenn  is  a  difficult  one,  bat  Beems  to  have  the- 
foUomng  import,  aooording  to  the  anthority  of  Kt(ji  HihMn  ("  PriTata 
Book  of  SaitB-at-Law  ").  When  a  complaint  was  flnt  entered,  the- 
Magistrate  induraed  it,  to  the  effect  that  the  parties  shoold  endeavor 
to  settle  privately,  by  the  mediation  of  their  headmen,  landlords,  end 
compauies,  and  upon  failure  in  this  should  appear  on  the  7th  day  from 
date.  If  both  pnrties  ivere  within  the  jurisdiction  of  the  Magistrate, 
he  tried  tlie  case  himself ;  but  if  the  defendant  was  not  nnder  his 
jurisdiction,  the  indorsement  directed  the  parties  to  appear  on  the 
appointed  day  before  the  Chamber  of  Decisions,  who  then  tried  the 
case.  The  Magistrate,  at  the  time  of  thns  indocsing,  affixed  hia 
seal,  and  the  other  members  of  the  Chamber  added  theirs  after- 
ward»,  presumably  at  the  time  of  trial.  Apparently  a  case  where 
the  defeudant  alone  was  under  the  jurisdiction  of  the  Magistrate 
before  whom  the  case  was  brought  was  assimilated  to  the  case 
where  both  parties  were.  A  "first-seal  case*'  than  meant  one  in 
which  the  defendant  was  not  under  the  jurisdiction  of  the  Coart< 
where  suit  was  bro  ght,  and  therefore  a  case  in  which  the  Chamber 
took  original  jurisdiction.  See  infra,  patsim.  But  several  obecurs 
points  remain,  which  it  is  impoesible  at  present  to  clear  up.  S.  SofJU- 
^1  (appointed-day).  8.  MetfOiu,  4.  0-atukari*iho, — that  is,  belong- 
ing to  the  Tokugawa  family  and  administered  by  one  holding  nnder 
the  Shogun  as  a  vassal  (usually  an  esquire),  not  merely  as  an 
administrative  official. 
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intent  of  this  order,  Rnd  to  annul  the  order  for  a  payment 
term^  and  forward  it  to  the  Magistrate. 

Note,  that  cases  within  the  jurisdiction  of  the  Temple 
Magistrate  are  to  be  iovestigated  by  him  [on  request  of  the 
finance  Magistrate] ,  and  a  reply  >  made  to  the  Finance 
Magistrate. 

(4.)  [In  cases  of  the  above-specified  kinds]  any 
order  for  a  payment  term  or  final-certificate >  which  has 
been  delivered  to  the  plaintiff  shall  be  returned  to  the  issu- 
ing Court  and  forwarded  by  it  to  the  Chamber  of  Decisions 
[for  cancellation] . 

Note,  that  this  applies  to  payment  orders  made  by  a 
Magistrate  in  suite  heard  at  Private  Seseicns.* 

(5.)  This  Order  is  to  apply  only  [to  the  ordinary 
actions]  in  which  the  established  rule  is  to  order  an  instal- 
ment-payment after  80  days ;  ^  nnd  actions  on  house-pledges, 
boat-house  hypothecs,  hairdressers'  hypothecs,  arrears  of 
wages  of  servants,  money  lent  on  pledges  of  reliable  pro- 
perty,^ bills  of  exchange,  land  pledge,  rice  bought  and  left 

1.  Niehi-gen  irAomoii,— an  ingtrnment  made  upon  rendering  judg- 
ment and  ordering  payment  by  a  fixed  date.  2.  Aitatiu.  8.  Othi-kiri 
(pushed  to  an  extreme) -<Ao  (writing), — ^the  order  for  instalment- 
paymente.  Bee  No.  51,  2,  o,  (12).  4.  Until  Kwanbnn  (1661-1678) 
the  Council  of  State,  the  Censors,  and  the  Magistrates  had 
been  aeenstomed  to  meet  as  a  Gonrt  or  Chamber  of  Deoisions 
six  times  monthly.  At  that  period  a  sepamtion  was  made. 
The  Chamber  was  attended  by  a  Conncillor  on  three  days  of 
the  month,  and  the  three  Magistrates  alone  held  Court  on  the 
other  three  days.  The  former  occasions  were  called  Formal  Days 
{iMki-jiUu) ;  the  latter,  attendances  {tachiai)^  probably  because  only 
the  attendance  as  a  Censor  by  way  of  inspection  was  required.  The 
sessions  of  the  different  Magistrates  in  their  own  Courts  were  called 
Private  Sessions  (uchi-yoriai).  There  were  three  of  these  monthly 
at  the  period  above  mentioned ;  but  the  term  indicates  that  it  was 
applied  only  to  a  meeting  of  the  Magistrate  and  his  chief  clerks. 
Ordinary  daily  trials  seem  to  have  been  termed  te-hagiri  (o£f-hand 
cases)  5.  That  is,  that  money  loan  class  mentioned  already  in  No.  1. 
6.  Ta$hika-naru  shiehi-moUu,  The  nature  of  the  property  is  not  clear. 
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No.  18]  oil  deposit  i  shall  be  taken  up,  whether  brought  before  this 
order  or  not. 

Note,  that  where  it  is  foond  on  investigation  that  an 
alleged  lund  pledge  or  deposit-sale  of  rice  is  not  wu&t  it 
purports  to  be,  but  only  a  hypothec'  and  thus  on  the 
footing  of  an  ordinary  debt,  an  order  is  to  be  made  refosmg 
judgment,  if  the  instrument  was  executed  before  the  order. 

(6.)  No  action  upon  a  loan 'made  on  or  before  the 
80th  day  of  the  8th  month  (October  19)  of  this  year  shall  be 
taken  up  ;  but  those  brought  on  aud  after  the  Ist  day  of  the 
9th  month  (October  20)  shaU  be  taken  up.^ 

(7-)  In  regard  to  actions  on  money  loans  to  the  Goyenx- 
meut,5  loans  from  relief  funds  ^  belong  to  chief  Buddhist 
temples  or  Shinto  temples  or  other  great  temples,  and  loans 
frum  assistance  funds  ^  of  inns,  they  shall  be  taken  up  and 
payment  ordered. 

Note,  that  where  the  person  representing  the  Govern- 
ment temple  or  the  inn  has  included  in  one  of  the  above 

1.  Kai-adxuke-viai.  Bee  Part  II,  p.  88,  Ecbigo  hunt.  2.  The 
two  hypothecs  above  nnmed  would  thus  be  exceptions  to  the 
general  rules  for  hypothecs.  3.  Taitkaku,  4.  It  would  seem 
that  the  essence  of  this  order  was  a  limitation  of  claims  eiisting 
before  a  ceitiiin  period,  with  a  quashing  of  all  suits  of  certain 
classes  entered  before  that  period.  The  difficulties  are  as  to  the 
classes  included.  The  classes  as  to  which  the  rule  of  instalment- 
psyment  is  here  predicated  do  nnt  quite  tally  with  those  enumerated 
in  No.  1  or  No.  5,  but  ore  probably  assumed  to  be  weU  known.  The 
term  "  loan  "  in  par.  6  refers  to  all  the  classes  of  suits  previouMy 
ordered  to  be  quashed.  See  the  note  to  No.  1,  tupra.  It  must  be 
remembered  that  a  hypothec  is  always  regarded  as  belonging  to  the 
class  of  ordinary  loans,  except  in  the  two  eases  above  mentioned. 
5.  Kofji-o-kathitiuke-kin.  Q.  O-teate-koMhittuke-kin.  Oteate-kinwu 
a  sum  of  money  bestowed  by  the  Shogun  on  some  individual  or 
association  nominally  for  the  purpose  of  giving  relief  in  some 
pecuniary  emergency.  These  loans  were  made  from  such  a  fund. 
7.  Jo$ei-kin-kaihitiuke  kilt.  In  large  towns  there  was  usually  a  chief 
inn,  at  which  daimyo  and  other  travellers  of  high  rank  pat  up. 
The  fund  accumulating  from  their  largesses  was  called jot^'-fa'ii. 
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loans  ordinary  money  of  his  own,  an  investigation  is  to  be 
made  as  to  what  portion  of  the  loan  comes  under  the  terms 
of  this  rale,  and,  in  case  of  necessity,  the  matter  may  be 
referred  to  the  Government  for  decision. 

(8.)  As  the  old  iustrnments  of  debt  sopporting  the 
claims  in  which  orders  of  payment  have  already  issned  have 
been  taken  possession  of  and  cancelled,  and  the  creditor  now 
possesses  no  proofs^  of  debt  and  would  be  hindered  in 
the  private  settlement'  [of  the  claims  dismissed  under  this 
order] ,  such  instruments  ought  to  be  renewed  by  the  debtor ; 
and  if  the  creditor  petitions  on  the  ground  that  the  latter 
has  refused  to  do  so,  the  Court  shall  persuade  him  to  renew 
it,  pointing  out  that  this  order  for  private  settlement  has  made 
it  necessary :  and  if  the  creditor  is  still  annoyed  by  debtor's 
delay,  some  punishment  ^  shall,  on  consultation,  be  inflicted. 

Note,  that  when  such  a  renewal  takes  place,  the 
instrument  is  not  to  be  dated  as  of  the  present  0th  month, 
but  in  such  a  way  as  to  secure  the  paying  off  of  the 
debt  *  in  a  reasonable  time.  ^ 

The  above  Resolution'  has  been  passed  by  the  Chamber 
•of  Decisions.<^  '* 


[No.  14]  Tajcing  vp  a  Complaint  by  a  Person 
who  has  snf creel  Local  Exile  or  by  his 
Agent''  against  a  Debtor  in  his  former 
Locality. 

A  Decisions  of  the  Chamber  of  Decisions,  upon  an 
Inquiry  by  the  Town  Magistrate  of  Osaka. 

Dated  Kyowa,  H,  6,  21  (June  20,  1802).^ 

*'  An  inquiry  has  been  received  from  the  Town  Magistrate 

1.  Shako,  2.  Aitai-zumi.  8.  Togame — ordinary  lueauing,  "  cen- 
sure." 4.  Koihaku  (lit.,  old-loan).  5.  That  is,  if  the  octiuil  date  of 
jrenewal  were  need,  the  creditor  might  have  to  wait  for  another  lung 
period  calculated  from  that  date.  6.  '*  In  Fall  SeHsion  "  Is  omitted ; 
but  there  seems  to  be  no  significance  in  this.  7.  Dainin.  8.  Cited 
from  "  JTalrtfome.*' 
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0.  14]  of  Osakft  as  to  whether  a  complaint  of  the  above  nataro 
fihoold  be  taken  up ;  and  upon  deliberation  the  Chamber  has 
decided  as  follows : 

'If  the  creditor's  exile  was  not  accompanied  by  oon« 
fiscation  ^  of  patrimony,'  then  a  complaint  filed  by  his  agent 
to  enforce  payment  of  a  loan^  to  a  person  in  his  former 
domicile  should  be  taken  np  and  indorsed;  for  as  the 
actual  plaintiff  is  the  agent,  it  is  not  as  if  the  creditor 
himself  were  reappearing  in]  his  domicile.  Moreover^ 
although  a  person  exiled  from  all  Yedo  or  from  all  the 
Three  Districts  of  Osaka  ^  cannot  bring  an  action,  even 
by  an  agent,  because  he  cannot  enter  the  Magistrate's 
Court,  a  person  who  has  suffered  local  exile  only  has 
nothing  to  prevent  his  filing  a  complaiut  in  the  Magistrate's 
Court,  for  the  only  place  from  which  he  is  excluded  is  the 
ward  of  his  original  residence.  So  that  such  a  person  may 
file  a  complaint,  by  himself  or  his  agent,  in  a  suit  against 
a  resident  of  his  former  ward,  and  we  will  take  it  up.' 

The  above  Decisiou  was  reached,  Eyowa,  11,  6,  21." 


[No.  15]  Disposition  of  the  Complaint^  in  a 
Money  Loan  Action  against  a  Number  of 
Betainers. 

A  Reply  of  Nugate,  Lord  of  Bigo,  Town  Magis- 
trate of  Yedo,  to  an  Inquiry  from  Eobase,  Lord 
of  Nagato. 

Dated  Bunkwa,  X,  8,  27  (Sept.  21, 1818\« 

1.  ''A  money  loan  action  was  brought,  before  the  Lord 
of  Nagato,  by  Chuzo  of  Hitachi  kuni,  Kuwayama  village^ 
against   Ognri  Shichirozayemon  and  ten   other  retainers;. 

1.  Tori-agern.  2.  Kazai  (family-property).  3.  KoMhUkin.  4. 
Mere  locnl  exile  kept  a  person  out  of  his  ward  or  district  ouly,  not  out 
of  the  wbole  city.    5.  Soju.    6.  Cited  from  "  Furu-hari-gami" 
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and  the  Lord  of  Nagtio,  finding  no  precedent^  for  the  ease 
of  a  snit  brought  on  one  oompliiint  only  against  several 
retainers,  made  inquiry  of  the  Lord  of  Bigo,  whose  answer 
was  AS  follows : 

'  The  Qsaal  practice  is,  when  a  complaint  founded  on 
a  money  loan  is  brought  by  a  townsman  against  several 
retainers,  that  he  must  file  a  separate  petition  for  each 
single  demand,  9  no  matter  how  many  demands  he  may 
have,  and  the  Court  sends  each  petition  to  the  Chief  of  hia 
Bureau,  or  if  he  is  a  person  under  direct  control  [of  the 
lord]  summons  a  retainer  of  his  and  delivers  the  complaint 
to  him.3  ' 

Such  was  the  answer  of  the  Lord  of  Bigo.  As  to  the 
manner  of  serving*  the  complaint,  there  has  been  no  general 
rule ;  but  in  future  we  will  in  all  cases  proceed  in  the  above 
manner,  in  analogy  with  the  procedure  in  case  of  suits  by 
townsmen. 

This  was  decided  at  a  Private  Session  [of  the  Town 
Magistrate's  Court] ''.<^ 

2.     Example  of  a  Xotice  of  Suit. 

<<  To  Eobori,  Lord  of  Shimosa. 

From  Eobase,  Lord  of  Nagato. 

As  an  action  on  a  money  loan  has  been  brought  by 
Chuzo,  of  Euwayama  village,  Makabe  ^on, 
Hitachi  knni,  against  Nisliikawa  Yoyemon,  of 


1.  Senrei.  3.  Kueki.  Thie  word  (literally,  "month")  has  a 
number  of  derivative  idiomatic  nses.  Here  the  sense  of  "item,*'' 
*'  single  head,"  is  intended.  It  does  not  correspond  exactly  to  oar 
**  count,'*  nor  yet  to  **  canse  of  action."  It  signifies  a  single  elaim 
against  a  single  person.  8.  See  No.  12,  nipra,  4.  TaiMhu  (lit.,  com* 
munioate).  C.  This  Private  Session  wonld  of  coarse  inclade  the 
heads  of  sta£f  and  other  clerical  officers  in  the  coart. 
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Ko.  15]  your  Boreaa,^  we  send  yoa  a  copy  of  the  com- 

plaint in  a  separate  docoment.  If  the  substance 
of  it  is  without  error,  yoa  had  better  direct 
Ytiyemon  that  it  would  be  well  for  him  to  try 
and  make  a  private  settlement,'  aud  in  any  case, 
to  report  [to  you]  .after  serious  deliberation. 
8th  month." 


[No.  16j  Proceedinfis  in  an  Action  on  a  Money 
Loan  against  Retainers  of  tlie  Hongican 
Templet 

A  Reply  of  Sakakibara,  Minister  of  Imperial 
Revenues,  Town  Magistrate  of  Yedo,  to  a  Con- 
sultation of  Mutsuduira,  Lord  of  Idzu,  Temple 
Magistrate. 

Diited  Bunsei,  X,  4,  6  (May  1,  1827).^ 

1.     Conmltation, 

**  Au  action  was  brought  before  me  by  the  Manager  ^ 
of  the  Taisho  Temple  of  the  Jodo  Sect,  of  Ynki  kori, 
Sbimosa  kuni,  against  the  Superintendent  *  and  Deputies  '^ 

1.  Kuuii,  2.  Naitai.  8.  The  Shin  sect  of  Baddbiiits,  the  Urgest 
and  most  mfluentinl  in  Jnpan,  has  in  all  of  the  principal  towns  two 
chief  temples  called  Hongwan.  One  is  known  as  the  Western,  the  other 
as  the  Eastern.  4.  Cited  from  *'  SJioji  Kakitonu,**  5.  Ko-ihu.  6.  Bin 
(by  tums)-&au  (watoh) ;  rum  (abeenoe)-t  (dwell).  This  was  an  officer  of 
government  aud  superintendence,  managing  the  affairs  of  believers 
within  the  district  appertaining  to  one  of  the  larger  temples  situated 
st  OBakA,  Yedo,  etc.  With  him  consulted  the  branch  temples  in  all 
matters  reqniri ng  superior  sanction.  Under  the  riitban  were  the  rutui. 
This  term  was  sometimes  given  to  the  officer  of  a  daimyo*$  house- 
hold, who  superintended  the  family  aflfairs  during  his  lord's  abseuoe. 
But  here  it  signifies  the  subordinate  officers  under  the  rinftofi,  living 
in  different  diHtrlcts  aud  reporting  as  ocoiution  arose.  The  ritiban 
was  only  an  administrative  officer,  not  the  chief  of  the  sect ;  and 
the  name  seems  to  indicate  that  it  was  held  in  turn  (month  by 
month)  by  two  or  more  persons. 
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aud  Distarict-representaiiye  ^  of  the  Hongwan  Temple,  of 
Tsnkiji  distriet,  Yedo.  Afker  examining  the  complaint,  I 
found  it  stated  that  a  som  of  money  borrowed  by  the  Temple 
for  the  use  of  its  kitchen  is  in  arrear.  I  then  examined  the 
precedents,  as  the  Hongwan  is  a  temple  of  high  rank  [and 
the  matter  might  need  special  treatment] ;  and  among  these 
I  found  the  case  of  Gonzayemon,  house-master,*  of  South 
Kfiji  ward,  block  No.  2,  against  certain  retainers  of  the 
Hongwan  Temple.  This  action  was  brought  before  Tsntni^ 
Lord  of  Iga,'  and  he  summoned  them  to  appear^  and 
join  suit,^  bringing  their  written  answer;^  but  the  re- 
tainers, it  seems,  forwarded  a  document  asserting  that,  as  the 
Hongwan  Temple  is  in  all  ordinary  matters  on  a  special  foot- 
ing, it  ought  to  be  so  also  in  this  case,  and  in  fact  should  be 
treated  after  the  analogy  of  a  feudal  lord.  I  made  further 
examination,  but  finding  no  precedent  in  my  own  CSourt,  I 
inquired  of  the  Superiutendent  to  learn  whether  the  officers 
of  the  Temple  had  ever  appeared  before  any  other  magistrate 
in  such  a  cose.  The  Hongwan  of  Asakusa  district  replied 
that  no  such  instance  had  occurred,  but  the  Hongwan  of 
Tsokiji  district  reported  that  in  the  2nd  month  of  the  second 
preceding  year  Chiye,  wife  of  Shinshichi,  a  house-renter 
of  Kobei's,  of  Hotigo  district,  block  No.  4,  had  brought 
an  action  on  a  money  loan  against  the  retainers  ^  of  thai 
Temple  before  Sakakibara,  Minister  of  Revenues.^  The  latter 
summoned  the  retainers  and  ordered  payment;  but  it 
ended  in  a  private  settlement.  I  accordingly  asked  the 
Minister  of  Imperial    Revenues  about  this  case;  and   he 

1.  Hoehu  todai.  This  was  a  olerioal  officer  who  attended  to  the 
pnblioation  of  GoTernment  proolamationfl  or  sect  regolations  among 
the  temples  of  his  district  and  to  similar  aifairs.  A  district  (called 
a  kumiai)  comprised  SO  or  80  temples,  and  each  kunUai  neems  to  have 
had  a  representatiye.  2.  lyenuiM.  See  note  to  No.  6,  ante,  8.  Town 
Magistrate.  4.  Makari-deru.  5.  Kt^i  (suit,  claim) -aioa  m  (cause  to 
meet,  oonfront).  6.  Hento-iho.  7.  In  snob  a  case  they  were  of  course 
sued  merely  as  representatives  of  the  temple.  8.  The  writers  of 
the  answer  are  the  clerks  of  this  Magistrate. 


M  nUYlTB   LAW  IN   OLD  JAPAN  : 

Ko.  16]  answered  that  although  there  had  been  no  precedent  for 
this  suit  of  Chiye,  wife  of  Shinshichi,  against  retainers  of 
[a  tempie  such  as]  the  Hongwan,  yet  it  was  the  ordinary 
praetiee,  ^  in  snits  by  townspeople  against  temples,  to 
snmmon  the  parties  to  the  joint-pleading  on  the  7th  day 
[after  action  began],  and  so  he  summoned  both  parties  and 
ordered  payment.  Bnt  the  defendants  obtained  a  post- 
ponement of  the  day  of  payment,  and  during  the  interval 
they  forwarded  a  document  representing  that,  as  the 
Hongwtm  Temple  was  in  all  ordiuary  matters  on  a  special 
footing,  it  ought  in  this  case  to  be  allowed  the  same  privileges 
as  a  feudal  lord.  The  Minister  of  Imperial  Revenues  thought 
it  doubtful  whether  they  could  be  treated  in  such  a  manner, 
but  as  the  joining  of  suit  had  tiiken  place,  and,  during 
the  interval  for  which  the  time  of  payment  had  been 
postponed,  a  private  settlement  had  taken  place,  he  sanc- 
tioned this  disposition  of  the  case.  I  learned  also  that  it  is 
the  custom,  in  the  Town  MHgistrate*s  Court,  not  to  indorse 
the  Complaint  [iis  for  military  gentry] ,  in  suits  by  towns- 
people against  temples,  but  to  summon  the  parties  to  a 
joinder  of  suit  on  tlie  7th  day.^  This  differs  from  the 
practice  in  our  Court,  and  I  have  been  debuting  iu  my  own 
mind  which  practice  is  prefernble.  As  the  claim  in  question 
is  not  a  private  debt  ^  of  the  Superintendent,  retainers, 
etc.,  but  is  in  fact,  against  the  Temple  itself,  it  seems 
unfair,  even  though  the  suit  is  nominally  against  those 
persons,  to  indorse  in  the  same  mauner  as  against  ordinary 


1.  ShikitarL  2.  It  is  not  qnite  clear  what  distinetion  was  here 
intended,  and  comments  on  these  qnestions  of  procedure  most  be 
reserved  for  a  later  Tolume.  The  firnt  alternative  seems  to  refer 
to  the  method  of  summoniug  tlie  military  gentry.  Bat  it  is  believed 
that  the  summons  and  the  taking  cognizance  of  the  ease  were 
always  done  by  iudorftement.  Compare  also  *'  seven-day  indorse- 
ment  onfy^**  a  few  lines  below.  Henoe  "as  for  military  gentry'*  or 
some  snch  qaalifying  phrase  must  be  supplied.    8.  Jibun-ghaku. 


r« 
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temples.^  Moreover,  as  there  may  be  inoonvenience  in 
reporting  the  matter  to  Kyoto,'  if  a  seven-day  indorsement 
only  is  made,  I  propose,  therefore,  that  for  the  future,  in  suits 
against  the  Hougwan  Temple,  a  summons  shall  be  sent  [to 
the  Superintendent] ,  with  the  complaint,  ordering  him  to 
settle  amicably  8  with  the  plaintiff,  but,  if  this  is  not' 
done,  to  forward  an  answer  in  writing.  When  this  occurs 
«  summary  trial  ^  shall  be  made  and  judgment  shall   be 

I  ask  your   advice  as  to  whether  this  practice  is  a 
proper  one. 

4th  month." 

S.     Letter  to  clerks  of  the  Temple  Magittrate^e  Court,  from 

clerks  oj  the  Town  Magistrate^  Court. 

"To 

Hori  Soyemon,  Esq., 

Masttda  Shirobei,  Esq., 

From  Mochizoki  Yoyemon, 
Yamanaka  Ghnbei. 
We  have  perused  your  letter,^  in  which  you  request 
a  consultation  and  inform  us  that  on  the  day  before  yesterday 
Hatsudaira,  Lord  of  Idzu,  heard  the  action  on  a  money  loan 
against  the  Hongwan  Temple,  and  that,  upon  a  reference  to 
the  Chamber  of  Decisions,  his  course  was  affirmed ;  and 
that  as  his  practice  differs  little  from  that  followed  by  our 
Court  in  the  case  of  military  gentry,  your  Court  will  in 
future  proceed  on  the  same  principle  and  as  set  forth  in  the 
accompanying  enclosure ;  and  furthermore  that  you  think  it 
very  desirable  for  the  two  Courts  to  adopt  a  uniform  practice 
on  this  subject.     We    reported  your  communication  to  the 

1.  It  is  difiAolt  to  see  wberain  a  dittinctioii  Ueui — onleu  it  be 
that  in  tbe  Hengwan  temples  money  matters  were  in  the  eharge  of 
Bpeeial  offieiak,  with  whom  coxualtation  would  haye  to  be  held, 
while  in  the  smaller  ones  the  fluancial  managers  and  the  parties 
Bommonedwere  identioal.  It  most  be  ondenftood  that  the  ehief 
difference  in  treatment  would  be  the  allowanoe  of  a  longer  time  before 
iriaL  2.  The  headquarters  of  the  sect.  8.  Julw-daa.  4.  Te-kagirL 
See  Ho.  18,  (4),  ante,    5.  Eyidently  a  later  one  than  the  preoeding. 


82  nuviTX  ULW  in  old  japan  : 

No.10]  Miuister  of  Imperial  Beveunes,  who  examined  the  letter,  and 
said  that  he  saw  no  oljeetion  to  proceeding  as  stated  in  the 
enclosnre.  That  I  now  return ,  keeping  a  copy  and  sending 
the  present  reply  by  order  of  the  Minister  of  Imperial 
Bevenaes. 

4th  mouth,  6th  day.*' 

8.    Enclosure. 

«  When  an  action  on  a  money  loan  is  brought  against 
retainers  of  either  of  the  two  Hongwan  Temples,  the  com- 
plaints shall  be  taken  np,  and  if  it  appears  on  the  face  of  the 
instrument  that  that  money  was  lent  for  the  use  of  the 
Temple,  the  complaint  shall  be  forwarded  and  served  npon 
the  defendant  in  the  same  manner  as  in  the  case  of  military 
gentry ;  and  after  6  mouths  [the  Soperiutendent]  shall  be 
summoned  and  ordered  to  consult  with  the  debtor,  and, 
if  settlement  is  not  reached,  the  defendant  shall  be  ordered 
to  return  the  complaint  within  2  days,  and  when  he  brings 
it,  he  shall  be  ordered  to  file  an  answer  within  a  certain 
number  of  days.  At  the  time  of  the  joint-pleadiug^  those 
persons  against  whom  the  action  is  brought  shall  appear ; 

and  at  this  point  the  trial  of  the  case  shall  first  be  under- 
taken."   

[No.  17] .     Payment  by  a  Debtor  who  has  suffered 
Local  Exile. 

A  Reply  of  a  Private  Session  of  the  Court  of 
Ishikawa,  Steward  of  Imperial  Waters,^  Fin- 
ance Magistrate,  to  a  Cousultatiou  by  Sakaki- 
bara.  Minister  of  Imperial  Revenues,  Town 
Magistrate  of  Yedo. 
Dated  Bunsei,  X,  11,  2  and  18.  (December  19,  1827> 
and  January  4,  1828.) » 


1.  Tai  (confront,  together) -ftcuu  (decision).  2.  Mondo-no-iho* 
This  was  an  officer  charged  with  inspecting  wells  and  supplying 
water,  ice,  etc.,  at  the  Palace  in  Kyoto.  8.  Cited  from  "  Shinr 
harigami" 


ii 
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1.  Consultation, 

**  Oaght  uot  the  8ac<$e8Sor,  if  any,  of  a  person  wLo  haa 
Buffered  local  exile,  to  undertake  the  debts  of  his  pre- 
decessor, provided  no  forfeiture  ^  of  cultivated  and  resi- 
dence land  and  of  other  property  was  made  ?  " 

2.  Anncer. 

'*We  acknowledge  the  receipt  of  your  inquiry.  We 
understand  you  to  refer  to  the  case  where  the  defendant 
suffers  local  banishment,  and  we  searched  for  precedents  on 
that  point,  but  found  none.  We  discovered,  however,  a 
case  where  this  Court  was  asked,  in  Gembun.  lY,  10, 
(November,  1789)  whether  a  claim  for  money  lent  by  one 
who  was  afterward  seutenced  to  local  exile  was  subject  to 
extinguishment,^  in  which  a  negative  answer  was  given, 
although  the  contrary  rule  would  apply  if  a  confiscation^  of 
patrimony  had  accompanied  the  sentence,  for  this  would 
include  the  money  loan.  A  sentence  of  local  exile  has 
nothing  to  do  with  wife  or  son,  so  that  the  wife  or  the  son 
may  take  the  cultivated  and  residencs  land  and  other  property, 
or,  if  there  be  none,  the  exile  may  be  given  the  proceeds  *  of 
a  sale  of  the  property.  Now,  as  even  the  claim  of  an  exiled 
creditor  is  not  extinguished,  mucli  less  should  the  liability 
of  such  a  debtor.  In  the  latter  case,  the  name  of  the  debtor's 
successor,  if  any,  should  be  substituted  by  the  Court  in  the 
order  for  payment;  and  even  if  there  is  no  successor,  the 
Court  should  revise  the  instrument,  (if  confiscation  has  not 
occurred,)  as  soon  as  th^  debtor  has  fixed  his  residence, 
and  deliver  it  to  him,  ordering  payment  without  fail.  But 
in  Kwansei,  YI,  (1794)  the  defendant  in  a  suit  pending^ 
before  your  predecessor,  Ikeda,  Lord  of  Chikugo,  abscond- 
ed, ^  and  the  Full  Chamber  decided  (there  being  no  preced- 


1.  Kei$ho,    2.  Uchi-yari  (throwing  away  or  oat).     8.  Tori-age, 
4.  Daikin,      5.  Tabi-kakari-kt^ji,      6.  Kakeochi,      Bankniptoy,  in 

WmU  zx*  8«F«  Pt.  III.— 3. 


84  pmiTAm  law  ih  ou>  jafan  : 

Nq.  17]  «nt  in  which  the  wife  or  son  had  under  thoee  eircmnstancee 
been  ordered  to  be  sabstitated  in  the  order  for  pajrment) 
that  in  the  future  in  such  cases  no  snbstitaiion  should  be 
ordered,  but  the  order  for  payment  should  be  annulled. 
According  to  this  it  would  seem  proper  in  the  present  case 
to  annul  the  order  for  payment.  Yet  if  such  a  rule  be 
established,  it  would  not  be  just,  in  our  opinion.  In 
ordinary  actions  on  money  loans,  we  have  customarily 
allowed  the  plaintiff  to  name  the  successor  as  defendant, 
where  [the  debtor  has  died  and]  a  successor  is  in  existence, 
and  BO  in  case  of  a  pending  action,  when  the  absconder's 
successor  is  determined,  it  is  but  just  to  have  his  name 
snbstitated,  and  deliver  it  to  him  and  order  payment. 

If  you  agree  with  these  views,  we  trust  that  you  will 
lay  the  matter  before  the  Full  Chamber,  so  that  our  practice 
for  the  future  may  be  determined. 

11th  month." 

8«    Letter  from  the  Steward  of  Imperial  Waten  to  Sakakibara^ 
Minieter  of  IinperuU  Eevenuss. 

Bunsei,  XI,  1,  28  (March  18,  1828). 

"  You  cousulted  us  in  the  11th  month  of  last  year  as 
to  the  case  of  a  debtor  who  has  suffered  local  exile.  We 
answered  that  we  hoped  to  see  a  rule  fixed  for  the  future, 
not  for  that  cnse  only,  but  also  for  that  of  an  absconding 
pending  action  bronght,  and  requested  you  to  lay  the  matter 
before  the  Full  Chamber,  if  agreeable.  We  shall  be  glad  to 
hear  your  views  on  this  subject,  and  beg  to  ask  your 
advice." 


the  social  system  of  the  time,  usually  meant  lasting  disgrace  and 
lofls  of  caste.  Departare  to  seek  a  livelihood  in  disLmt  quarters 
was  tlie  only  resonroe  open  to  the  bankrupt  who  wished  to  retrieve 
himself,  and  the  absconding  debtor  is  heuee  a  frequent  figure. 


4.    Afwcsr. 


*'  I  eonsalted  yoa,  as  yon  say,  in  regard  to  loeal 
debts,  and  your  nnswer  snggested  that  payment  should  be 
ordered,  which  in  fact  accorded  with  my  own  view,  and  I 
made  order  accordingly.  You  also  noted  the  case  of  a  debtor 
absconding  pending  an  action  before  my  predecessor,  Ikeda, 
Lord  of  Chikugo,  in  which  the  Full  Chamber  decided  not  to 
order  a  substitution  of  wife  or  son,  which  seemed  to  require 
me  iu  this  case  to  annul  the  order  of  payment;  and 
suggested  that  such  a  general  rule  would  be  productive  of 
izQUstice,  aud  that  where  a  successor  has  been  determined, 
we  should  order  him  to  pay ;  and  proposed  a  reference  to  the 
Full  Chamber.  But  what  I  consulted  you  about  was  not 
the  case  of  a  debtor  absconding  pending  action  brought,  but 
a  first-seal  case  ;^  and  we  were  both  agreed,  as  to  this  case, 
that  payment  should  be  ordered,  and  I  did  so  order.  80 
that  as  to  this  point  no  reference  to  the  Chamber  seems  to, 
be  required.  As  to  the  other  case  you  spoke  of,  I  am  myself 
not  yet  decided,  and  I  think  it  more  suitable  to  consult  the 
Full  Chamber  when  the  occasion  calls  for  it.' 

2d  month. 

Sakakibara,  Minister  of  Imperial  Revenues." 


[No,  18]      Suitis  by  a  Creditor  agaimt  the  Successor 
of  an  Absconding  Debtor. 

A  Decision  of  the  Chamber  of  Decisions,  upon  an 
Inquiry  by  S^gn,  Lord  of  Bugo,  and  Ishikawa, 


1.  That  IB,  a  case  where  the  defendant  is  ont  of  tlie  jurisdiction 
of  the  Lower  Court  (in  this  CAse  by  baninhnient),  and  the  case  mast 
be  tent  to  the  Full  Chamber  for  trial.  See  /mfc,  No.  IS.  This  case 
seems  to  show  that  the  Lower  Court,  though  it  did  not  try  the  case, 
might  pass  on  such  questions  as  whether  the  suit  was  maintniuable 
at  all,  ndmitting  the  truth  of  tlie  creditor's  statements.  2.  This 
particular  questiou  came  up  a  few  mouths  Ihereiifter.  See  the  next 
precedent. 


ItG  PRn'ATK  UW  th'   OLD  JAPAK  : 

Steward  of  Imperiid  Waters,  Finaace   Htgis- 
tratee. 

Dated  BoiiBei,  XI,  4,  2  (Maf  15,  1828).i 
1.     iTiQuir;/. 

"  In  cases  where  the  defendant  in  an  action  for  mosey 
lent'  or  unpaid  purchase-money  ^has  absconded,  we  have 
hitherto  thought  that  we  should  not  indorse  the  complaint, 
where  the  creditor  sues  the  saccessor,  becimse  the  where- 
ahouts  of  the  dehtor  may  eventually  be  discovered  and  he 
uiny  then  be  sued.  This  practice  *  of  not  indorsing  in  snch 
cases  originated  perhaps  in  the  idea  that,  even  though  a 
KO-called  successur  exists,  either  there  has  been  no  determin- 
ation ^  that  he  has  in  fact  become  the  soccessor,  or  else, 
as  sometimes  happens,  his  house  is  extinct,*'  and  one  of  his 
relatives  assomcs''  his  estate.^  Moreover,  the  disappear- 
fiuce  bos  taken  place  because  of  tlie  debtor's  adverse 
circumstances  ;  so  it  seems  doubtful  whetlier  a  suit  agninst 
the  successor,  supposing  there  were  one,  would  be  of  any 
avsil.  In  those  cases  where  a  debtor  has  died  [pending 
suit] ,  and  his  widow '  has  succeeded  him,  we  have  been 
accustomed  to  order  the  suit  to  be  reiustituted  ngainst  her, 
dcKcrihing '"  her  in  the  complaint  as  "  Haru,  widow  of  Tore," 
and  alleging  that  a  sum  of  money  lent  to  the  hosband  in  his 
lit'otiine  is  due  and  unpaid.  We  have  also  made  some 
iu^'ehtigatiouB  as  to  proceedings  in  similar  actions  agaiust 
villnijcrs."  In  the  last  year  of  the  Hare  (1619),  when 
Ishikawii,  Stoward  of  Imperial  Waters,  audToyama,  Warden 
lit  the  Piiliice  Giites,   were   Lawsuit  Miigistrales '^    in    tlie 

I.  Cited  from  ■■  .S/iiH-Anriffnntf."  2.  Kaihlkiugin.  ft.  Vrt-loike. 
4.  Shikilaii.  S.  Jitei.  11.  Dnmrt'ii.  7.  Hiki-iiktm.  8.  Alo-kata. 
'.I.  tini.r.  W.  Kniatnki.  (111.,  "  nitikinft  b  shoulder-nritinft,"  i.e. 
wniin}!  the  word  descriptive  of  the  persoa'a  status  oTrsuk).  11.  Zai- 
intti.  VI.  Knji-kala  knlmri.  The  Fiuance  Depirtment  wu  id  tiro 
sectii'ii",  one  ol  ^'hicli  msusged  the  treasurj' proper,  and  the  othe^ 
the  Innsuita  lalliug  under  the  jurisdiclien  ot  this  Department. 
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Fmanee  Department,  there  were  a  number  of  actions  on 
money  loans  ^  in  which  the  creditor,  becaase  the  debtor  had 
died  or  was  otherwise  unavailable  and  had  left  no  estate, 
was  suing  the  surety.^  It  was  thought  by  the  Court  that 
the  clause  of  the  instrument  '*  If  the  principal^  shall  be 
m  arrears^  etc,"  signified  only  the  case  where  the  prin- 
cipal, in  his  lifetime,  utterly  fails  ^  to  pay  the  debt ;  so  that 
where  the  principal  had  merely  absconded,  and  no  successor 
exists,  the  creditor  should  wait  until  the  whereabouts  of 
the  debtor  was  discovered  [and  then  sue  him] ;  and  that 
therefore  suits  against  the  surety  should  thenceforth  be 
taken  up,  the  principal  having  absconded,  only  when  the 
clause  read  *'  If  payment  by  the  principal  is  in  auy  way 
hindered,  ^  payment  shall  be  made  by  the  surety,"  snd  not 
otherwise,  even  where  the  principal  had  died.  The  mutter  was 
referred  to  the  Full  Chamber,  and  they  came  to  the  follow- 
ing conclusion  :  '  Generally,  when  a  debt  is  secured  by  the 
addition  of  a  surety's  name,  the  purpose  of  having  a  surety 
is  that  he  shall  attend  to  the  debt  if  payment  is  not  made  ; 
so  that  the  addition  of  a  surety  is  to  no  purpose  if  the  Court 
declines  to  order  pA3ai)ent  merely  because  there  is  no  clause 
expressing  the  uudertaking  of  the  surety.  The  obligation 
of  a  surety,  of  course,  lusts  only  during  his  lifetime  [and 
does  not  descend  to  his  successor] ,  while  that  of  a  princi- 
pal debtor  who  dies  or  absconds  survives  against  his  son, 
grandson,  etc.,  if  there  be  any  patrimony  ^  inherited.  But 
when  a  debtor  leaves  no  such  successor,  the  Court  should 


1.  Kashi'kuiffin,  2.  Shonln.  This  bignifles  literally  *'  witness  *\ 
For  the  cnstoms  as  to  the  existence  or  non-existence  of  suretyship 
obligations  for  persons  siguiug  as  aAoni'n,  see  Part  II.  8.  Honnin 
(chief  person).  4.  TodokorL  5.  Sathi-tauhtyeru^  and  hoaho  kare-arl 
are  the  respective  words.  The  meaning  is  ordinarily  much  the 
same ;  bat  here  the  sense  seems  to  be  as  above.  Here  the  idea  of 
the  former  phrase  is  apparently,  that  the  debtor's  estate  should  prove 
to  be  of  no  avail ;  hence  his  absconding  or  decease  would  still  perhaps 
leave  available  means  for  the  creditor.    6.  lye-kahu  (family-stock). 
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Vo.  16]  order  payment  by  the  anrety,  if,  after  examining  the 
eiroomitauoes  nnder  T?hich  he  beetune  surety,  it  oonaidars 
thftt  he  ought  bi  be  regarded  aa  liable, — and  thia  in  spit* 
of  the  abaenoe  of  any  clause  expressly  undertaking  liability. 
In  answer  to  the  argument  that  we  ought  not  to  hold  him 
liable  without  such  a  olaase,^  it  may  be  said  that,  if  we 
should  refuse,  [creditors  would  be  tonth  to  lend] ,  the  money 
eironlatioii  would  diminish,  and  nndesirable  results  would 
follow.  It  appearn  better  to  order  payment  by  the  surely 
without  distinguishing  between  the  dauaea  "If  thepria- 
eipal  ahall  be  in  arrears,  etc,"  and  "If  the  principal's 
payment  is  in  any  way  hindered."  ' 

Such  wsa  the  decision  of  the  Fall  Chamber.  In  the 
present  case,  too,  we  think  that  it  would  be  unjust  if  the 
creditor  eoold  not  sue  the  snocessor,  even  thongh  the 
debtor's  non-payment  is  owing  merely  to  his  having 
absconded.  However,  if  on  this  principle  we  decided  that 
a  relative  who  assumes  charge  of  the  estate  and  acts  on 
behalf  of  the  debtor  in  his  business  or  in  his  caltivation  ia 
liable  for  nil  the  debts  of  the  fugitive  as  "undertaker  of  the 
eBtate,"'  then  nobody  would  ever  be  fuund  to  perform  such 
offices,  and  the  result  would  be  many  waste  estates.  In  such 
a  ease,  therefore,  the  rale  should  be  as  hitherto,  that  the 
mere  undertaker  is  not  to  be  charged  with  debts.  But 
henceforth,  when  a  suit  is  brought  by  the  creditor  against 
the  son  or  other  alleged  Hucoessor  to  the  estate  of  the 
fugitive,  the  plaintiff  should  consult  with  the  officers  of 
the  defendant's  village,  and  obtain  from  them  a  certificate 
of  identity*  of  the  defendant,  bearing  the  names  and  seals 
of  the  village  officers  and  certifying  that  the  defendant 
has  socoeeded  to  the  estate  of  the  fugitive ;  and  if  the 


1.  See,  part  II,  Chap.  II,  Icr  retarenee*  to  the  tact  that  *l 
might  aouietiines  ba    regaidad  w  suratj,   •ometimBa    ai   a 
witDM*  «nl7.    Hen««  the  desirabjiitj'  ol  an  eipreat  olania  of  la 
ship.     9.  Ato-hiki-nktniH.    S.  Stimti-g<iki  (desoripUon  ol  namM 
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plaintiff  oao  show  snch  a  document,  he  may  go  on  with 
his  sait. 

We  think  that  the  rule  should  be  thas,  and  [we  have 
the  less  hesitation  in  coming  to  this  conelasion  beeaase] 
there  can  be  no  objection,  since  the  order  of  the  last  year  of 
the  Horse  (1822)  respecting  money  loans,  onpaid  purchase- 
money,  etc.,  on  the  part  of  viilage  officers  to  forwarding 
the  necessary  certificate  of  identity. 

We  therefore  make  the  above  proposal. 

4th  Month. 

2.     Decision. 

"  Decided  in  accordance  with  the  proposal,  Bnnsei,  XI 
4,  2,  (May  15.  1828)." 


[No.  19] .  Action  against  the  Surety  for  a  Loan^ 
tlie  principal  Debtor  being  a  Retainer  who 
has  been  exiled  hj  his  Lord  and  wlu)se  House 
is  extinguished. 

A  Reply  to  a  Private  Oousnltation  ^  by  Watanabe 
Sanzayemon,  a  retainer,  on  behalf  of  Sawo, 
Lord  of  Ise.s 

Dated  Bons€i,  Xn,  8,  6  (April  9,  1829). 

1.  Cansultatian, 

"  A  member  of  this  fief,8  with  a  member  of  another 
fief,  borrowed  a  snm  of  money,  on  a  joint  instrument,^  from 
a  certain  woman.    Bat  as  the  money  was  for  the  use  of  the 

1.  VeM'kakeai.     2.  A  daim^o  in  wboM  domain  this  oaae  had 
ariien.     8.  Hah.     TbiB  term  is  in  fftct,  however,  a  eompoond  of 
he  ideas  of  *'  elan,*'  and  •«  fief'*  implied.    4.  Bm-in  Bhrnon. 


f  fn 
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No.  19]  outsider  ooly,  be  sealed  and  |;>ve  to  the  former  an  iiutrn- 
ment  engaging  that  he  wonld  keep  him  harmlese.  Hub 
oatsider  was  afterwards  pnnished  by  his  lord  for  some  offianoe 
and  sent  away  to  his  native  province  ;  and  bin  hoase  sab- 
seqnently  become  extinct.^  The  creditor,  relying  on  the 
terms  of  the  instrument,  which  provided  tliat  either  remain- 
ing one  of  the  joint  debtors  should  assume  and  pay  the  debt, 
made  a  demand  *  upon  the  mnn  of  this  fief.  The  latter 
made  efforts  to  compromise  aiid  begged  the  induigeuce  of  the 
creditor,  bnt  the  creditor  threatened  to  bring  enit  if  even  the 
interest  was  nut  paid  iu  entirely.  Nuw  the  creditor  knows 
welt  that  the  money  was  need  by  the  otlier  mnn  only,  as  above 
stated,  but  she  has  not  brought  action  against  bim,  becanse 
he  lives  in  bnnishment  in  a  distant  piovinoc,  and  also  becanse* 
as  his  hoDse  is  extinct,  there  are  no  children  to  be  sned. 
In  these  circiimstHnces  it  would  no  doubt  be  proper  euongh 
for  our  clansman  to  pay  the  claim,  but  the  fact  is  that  it  is 
quite  beyond  his  ability  to  do  so.  The  creditor  sent  a 
petition  to  the  lord  of  the  debtor  who  had  reoDy  used  the 
money,  but  it  received  no  attention  ;  and  now  she  is  on  the 
point  of  suing  oar  elanmian,  having  no  other  reeoorce  bnt 
to  take  this  step.  I  should  add  that  the  clansman  affixed 
bis  seal  to  the  instrument,  not  of  his  own  motion,  bnt  at 
tbe  special  request  of  the  other  man,  who  needed  the  money 
fbr  the  performance  of  a  pressing  service  of  great  moment  to 
his  lord's  interests. 

How  this  matter  will  be  disposed  of  by  yon,  if  suit  is 
brought,  is  tbe  question.    I  submit  the  following  qaeries : 

(1.)  If  a  suit  is  brought  against  this  clansman,  his 
lord's  name  will  be  disgriiced  by  the  publication  of  SDoh  an 
affair.  May  the  lurd  punish  him  for  thin  ?  Or,  If  be  be  yet 
nnder  the  coctroP  of  his  psrents,  may  they  not  be  made 
to  disinherit  *  him  ?  And  if  so,  would  bis  parents  or  his 
snccessor  be  liable  for  the  debt? 

I.  Dantauu.    2.  Saiioku.    8.  Kaiari.    i.  Kando. 
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(2.)  If  the  suit  is  begun,  the  debtor  will  thus  be 
l>roaght  tmder  the  authority  ^  of  your  Court ;  and  by  virtue 
•of  that  fact  may  not  the  lord  or  his  parents  then  treat  him 
AS  they  please,  without  getting  permission  9^ 

(8.)  If  an  action  is  brought  before  you  against  the 
user  of  the  money  and  a  certificate  of  his  punishment  by 
his  lord  is  presented  to  you,  will  you  take  it  up  ? 

(4.)  If,  without  that,  an  action  is  brought  against  the 
•clansman  here,  will  you,  on  petition  of  the  clansman,  use 
your  efforts  to  have  the  official  of  the  other  man's  fief  pay 
the  claim?  or  will  you  decline  to  take  cognizance  unless 
the  plaintiff  brings  suit  against  the  exile  in  your  Court  ?  ^ 

I  beg  to  submit  these  questions  privately  to  yon. 

Watanabe  Sanzayemon,  a  retainer,  on  behalf  of 
8uwo,  Lord  of  Ise. 

Dated  2nd  month." 

"  I  acknowledge  the  receipt  of  your  letter. 

(1.)  You  state  the  case  of  a  man  who  has  borrowed 
money  jointly  with  a  man  of  another  fief,  with  the  engage- 
ment that  either  remaining  one  shull  discharge  the  whole 
debt.  The  outsider  was  subsequently  punished  by  his  lord 
and  his  house  became  extinct.  He  had,  it  seems,  given  the 
former  an  instrument  stating  that  the  money  was  solely  for 
liis  own  use  and  engaging  to  keep  the  other  harmless.  But 
this  was  a  mutter  of  private  arrangement^  between  the 
parties  [and  cannot  affect  the  creditor] ;  we  should  therefore 
go  by  the  terms  of  the  instrument,  and  order  the  joint  debtor 
to  pay. 

1.  Koye-kakari  (voice-utterance,  i.e.,  control,  authority.)  3.  Per- 
mission of  the  OoTemment  was  in  theory  necessary  in  all  eases 
before  capital  punishment  could  be  inflicted  by  a  daimyo.  But 
why  it  was  here  necessary  does  not  appear.  8.  The  Ruit  against  the 
«zile  most  be  brought  in  the  Tedo  Court,  before  the  Chamber,  because 
the  parties  were  under  different  lords.    4.  AUai  nai-gitei. 
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No.  19]  (2.)    If  an  action  is  brought  agaiust  the  joint-debtor  of 

your  fief,  it  will  not  be  just  for  either  the  lord  to  punish  or 
the  parents  to  disiuherit  him  until  the  case  has  been  tried 
by  the  Court ;  much  less  can  they  do  as  they  pJease  with 
the  body  cif  the  accused  during  the  trial ;  although  if  his 
offence  were  an  unpardonably  heinous  one,  they  might  do  so 
on  securing  proper  permission  from  this  Court.  After  trial 
and  judgment,  he  may  be  punished  accordiug  to  the  family 
custom  ^  of  the  lord's  house,  hs  one  who  has  cast  pnbUe 
disgrace  upon  his  lord's  name.  As  to  the  other  point,  when 
the  creditor  sues  the  parents  or  sues  the  successor  of  the 
house  ^  fur  the  debt,  we  usually  order  payment,  provided  th» 
punishment  of  the  lord  does  not  affect  the  existence  of  the 
house ;  but  we  do  not,  if  the  house  is  extinguished. 

(4.)  As  the  other  man,  who  used  the  money,  has  been 
punished  by  his  lord  and  his  house  is  extinct,  if  the  creditor 
institutes  an  action  against  the  other  debtor,  we  shall  not, 
on  a  petition  by  the  latter,  try  to  procure  payment  from  the 
official  of  the  other  fief."  ^ 


[No.  20]      Actions    for    Money  Loans^    Unpaid 
Purclmse-Money,  etc. 

A  Proposal  addressed  to  the  Council  of  State  by 
the  Finance  Magistrates. 

Dated  Bnnsei,  IV,  12  (January  1822).^ 

1.  Ka-fu,  2.  Kamei  aozoku-nin.  3.  This  answer  toQu.  (4)  seems 
to  invulvtt  alfio  lun  answer  to  Qu.  (3).  At  first  sight  the  reason  for 
the  last  answer  seems  to  he  that  an  action  against  one  joint  debtor 
precluded  a  suit  against  another.  But  the  proposed  suit  was  to  be 
by  the  joint-debtor,  not  by  the  creditor,  and  this  negatives  that  sup- 
position. Probably  the  banishment  and  honse-eztinotion  were  con- 
ceived as  leaving  all  creditors  remediless  against  the  defitnlter. 
Hence  the  same  negative  answer  would  apply  to  Qn.  3.  i.  Cited  from 
*'  Sambugyo  Tori'haharai'$ho" 
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1.     Prapwal, 

^'Maay  vicioos  practices  are  caiTent  nowadays  with 
regpeet  to  suits  for  money  loans,  onpaid  pnrchase-money, 
etc.  For  example,  the  creditor  sometimes  sends  to  Court 
some  person  skilled  in  litigation  [to  represent  him] ,  pretend- 
ing that  he  is  a  dependent  of  his,  either  a  relative  or  a 
servant.  We  have  of  course  heen  very  carefnl  and  have 
punished  snch  conduct  where  detected ;  hut  the  creditor 
disregards  the  Court's  indorsement  [directing  him  to  make  a 
private  settlement,  if  possible]  and  goes  on  with  the  suit 
without  approaching  the  defendant  for  this  purpose ;  so  that 
it  often  huppens  that  [judgment  is  given  by  de&ult 
against]  a  decensed  or  fugitive  debtor  or  a  person  wrongly 
named.  Again,  some  institute  unfounded  suits  for  some 
petty  arrearage  against  country  people,  knowing  that  the 
latter,  though  they  have  no  recollection  of  the  claim,  would 
rather  pay  some  proportion  of  it  iu  settlement  than  undertake 
the  expense  of  coming  to  the  City^  to  defend  the  suit. 
Moreover,  we  hear  that  sometimes  a  person  tiikes  advantage 
of  the  poverty  or  ignorance  of  another,  and  in  lending  him 
money  takes  an  instrument  of  pledge,  stipulating  for  a 
usurious  interest,  and  nfterwards  alters  the  arrangement  into 
a  contract  of  renting.^  Such  transactions  tend  to  increase 
more    and    more    the   distress  of  the  unfortunate  patty- 


1.  Tedo.  9.  The  Rpparent  meaning  is  that  the  creditor,  by  threats 
to  a  poor  debtor  or  by  false  pretences  to  an  ignorant  one,  procured  his 
assent  to  the  Change  in  the  instrnment.  On  failure  to  pay  a  pledge 
of  land,  the  creditor,  on  foreclosore,  often  rented  it  to  the  former 
owner ;  thus  the  transaction  would  on  its  face  look  natural  enough. 
The  object  was  apparently  to  shut  out  the  debtor  from  the  possibility 
of  redemption, —an  important  matter,  as  ordinarily  the  time  for 
redemption  was  a  very  long  one  (see  Part  II.,  **  Pledge  and.Hypoth«fC,") 
— and  perhaps  also  to  increase  the  amount  paid  as  interest  by  calling 
it  rent.  KoHtku-mai  is  the  word  for  "  rent."  On  this  word,  see 
Part  U,  poMiHi. 
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Ho,  ao]    formerB.i    Here,   indeed,  the  boiTower  bimBelf  ia  at  faalt, 
and  may  be  punished  where  occasion  requires. 

As  things  are  now,  these  practices,  constantly  on  the 
increase,  cannot  be  stopped  by  any  ordinary  measure,  and 
we  propose  to  you  nn  order  that  if  a  litigant  pots  forward  as 
his  representative^  some  person  skilled  in  litigation  who 
is  not  a  dependent,  either  as  a  relative  or  as  a  servant,  not 
only  the  suitor  himself  but  also  his  village  officers  shall  be 
punished ;  and  furthermore,  that  every  litigant  shall  make 
prior  inquiry  as  to  whether  the  defendant  ia  dead,  or  his 
family  extinct,  or  an  error  exists  hb  to  hia  name,  and  other- 
wise make  proper  oonaultation,  not  only  with  the  defendant 
himself,  bnt  with  his  village  officers.  If  this  be  done,  we 
think  thiit  these  vicious  practices  will  gradunlly  cease.  We 
have  already  twnsulted  the  Temple  Magistrnte  and  the 
Town  Magistriite;  iind  we  enclose  the  draft  of  a  Proposal  ^ 
for  the  above  order  and  respectfully  ask  whether  you  will  be 
pleased  to  approve  it,' 

Ishikawa,  Steward  of  Imperial  Waters. 

Matsnurit,  Lord  of  Ise." 

2.     Ii»lme. 

"  If  we  strictly  enforced  a  rule  sneh  as  yon  propose, 
many  would  suffer  severe  punishment  who  have  merely  acted 
carelessly,  with  the  diBposition  of  the  lower  orders  to 
neglect  the  proper  siifegnards  in  pecuniary  transactions. 
We  think  that  clemency  reqnires  ns,  first  to  make  knovm 
this  order  among  all  the  lower  classes,  and,  after  dne  notiCA 
given,  then  to  pnt  it  into  force  and  inflict  poniBhrnent  for  its 
violation. 

12th  Month." 

1.  Kovmne.  ThU  word  is  often  dUBcolt  to  interpcet,  but  Ium 
it  Memi  very  clear  that  it  indicates  propnetureliip,  not  meral; 
tenancy.  8.  Oai.  3.  Ah.  4.  This  propuaal,  the  oompilers'  note 
atatei,  is  tonnd  belon,  in  a  CoiuultntioD  ol  BuoMi  V,  1 ;  bat  It  does 
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[No.  21]     Actions    upon    Money    Loans  against 
Condemned  Persons} 

A   Decision  of  the  Clerks^    of   the  Chamber  of 
Decisions. 


<*  In  Buusei  EC  (1826)  the  Town  Magistrate  consulted 
the  Clerks  for  the  Examination  of  Complaints  ^  as  to 
the  propriety  of  ordering  a  surety^  to  pay  where  the 
debtor  has  been  condemned  to  ponishment.  Among  their 
opinions  ^  is  the  following  statement : 

'  Generally  a  loan  of  money  is  made  by  the  parties 
privately  ^  and  with  mataal  trnst.  Now,  although 
the  case  is  otherwise  where  the  debtor  hns  absconded, 
died,  or  suffered  forfeiture^  of  patrimony,  yet 
where  he  has  suffered  only  banishment^  or  some 
such  penalty,  we  think. the  creditor  canuot  claim  a 
strict  interpretation  of  the  clause  in  the  instrument, 
'*  If  the  principal  fails  to  pay,  the  surety  will  pay."  * 
We  think  that  in  spch  a  case  payment  by  the  surety 
should  not  be  ordered. 

This  our  opinion. 

12th  month. 
The  Clerks  for  Examinatiou  of  Complaints.' 


»f 


1.  Cited    from    "  Chiho    Kosai-roku,"        2.  Tomeyaku,    These 

officials  were  20  in  number   and  were  iittached  to  the  Chamber 

of  Deoisions.    They  prepared  cases  for  examination  by  the  Goort, 

and   drafted   the   decisions.      The   term   jtigea    d'ifutruetion    or 

InttTuefUen  most   nearly  describes  their  functions;    but  as    their 

position  was  distinctly  that  of  a  subordinate  staff,  and  an  English 

term  is  here  preferable,  the  word  Clerk  has  with  some  hesitation 

been  adopted.       8.  Mtyajm-tadashi'tomryaku.     This  is  the  body 

elsewhere  referred  to  as  meyasu-kaUi,  "Bureau  of  CcMnplaints." 

4.  Shonin.     5.  Zonyiyorisho.      6.  AHai,     7.  Ketiho,     8.  Twuiho, 

9.  This  opinion  differs  from  that  expressed  in  No.  18,  a  subsequent 
one  in  time. 
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No.  n}    [No.  22]    Disposition  of  Actions  for  Money  Loans 

or  Ptirchase-Monetj  where  after  Indorsement^ 
the  Plaintiff  or  the  Defendant  Absconds. 

A  Reply  by  the  Finance  Magistrates  and  the  Temple 
Magistrates  to  a  Consultation    by   the  Town 
Magistrates,     Sskakibara,     Minister     of    the 
Imperial  Bevennes,  and  Tsntsni,  Lord  of  Iga. 
Dated  Tempo  YI,  7  (Aagast,  1886). 

1.*  Letter  from  the  Finance  Moffittratee.  *'In  reply 
to  your  letter,  we  think  that  you  may  give  judgment 
just  as  yon  have  proposed,  now  that  the  plaintiff 
Yoshimatsn  has  absconded.  Bat,  before  doing  so,  we  think 
that  a  delay  of  6  months  ought  to  be  ordered,  iu  order 
that  he  may  be  discovered  and  apprehended,  if  possible. 

8d  month. 

Naito,  Captain    of   the    Imperial   Body-Goards. 
Okusa,  Lord  of  Noto." 

2.  LetUr  from  tfie  Totm  Magutrates.  "We 
have  read  and  deliberated  upon  yonr  reply.  The  fact 
is  that  our  usual  proceeding,  in  case  the  plaintiff  in 
an  indorsed  action  on  money  loans  or  for  unpaid  purchase- 
money  has  absconded,  is  to  send  the  plaintiff's  ward- 
officer  and  the  defendant  over  to  the  Chamber  .  of 
Decisions,  and  direct  that  the  action  be  not  tried;' 
and  this  has  been  our  regular  practice,  so  that,  if  we 
suddenly  changed  it  and  ordered  a  6  months'  discontinuance, 


1.  That  is,  after  the  case  has  been  taken  up  and  the  parties 
summoned  for  bearing  before  either  the  Magistrate's  Court  or  the 
Chamber  of  Deoisions.  2.  This  correspondenoe  took  place  between 
the  Town  Magistrates  and  the  Finance  Magistrates  respeotiDg  a  case 
which  came  ap  before  the  former.  8.  As  the  next  sentences  nhow, 
the  writer  has  in  his  mind  chiefly  first-neal  cases,— that  is,  eases 
in  which  the  defendant  is  from  without  the  jarindiotion  of  the  Town 
Magistrate's  Court  and  most  be  tried  by  the  Chamber  of  Decisions. 
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mnoh  ooufnsion  might  oeeur.  The  defendunt,  too,  would 
suffer  great  annoyaiioe,  in  being  detained  in  Yedo 
irithont  triid,  or  in  being  sent  back  to  his  village  subjeot 
to  a  new  summons  in  6  mouths  or  so,  for  he  must  in- 
ear  no  small  expense  in  making  the  journeys,  eepe- 
eially  if  his  village  be  a  distant  one.  Besides,  we 
ought  not  to  try  any  claim  made  by  snoh  a  person  as  an 
absoonder,  even  if  he  is  nltimately  discovered  and  appre- 
hended. For  these  reasons,  onr  practice  hitherto  has  been 
to  order  a  dismissal  of  the  action  as  soon  as  the  absconding 
becomes  known,  and  we  have  no  precedent  allowing  a  six 
months'  interval.  We  shall  feel  it  necessary,  at  least  in  the 
snit  now  before  as,  to  adhere  to  omr  former  practice. 
8rd  month. 

Sakakibara,  Minister  of  Imperial  Bevenaes, 

Tsntsoi,  Lord  of  Iga." 

8.  Letter  from  the  Finance  Magistrates.  *'Toa 
explain  that  it  has  been  customary  with  you,  where 
the  plamtiff  in  a  money  action  absconds,  to  order  a 
dismissal,  and  that  it  woul4  be  very  inconvenient  were  this 
custom  to  be  supplanted  by  a  rule  requiring  a  discontinuance 
of  6  montliB.  We  think  that  you  are  right.  But,  on  review- 
ing the  precedents  to  which  you  referred  us,  we  find  that  in 
these  eases  the  rule  you  follow  is  applied  without  distinction 
between  the  absconding  of  a  plaintiff  and  thnt  of  a  defendant 
(either  in  principal^  or  in  money  '  actions),  and  that  iu  both 

1.  Hon  (original,  chief)-fti(;7.  The  two  classes  here  mention- 
ed probablj  eorreiipoud  to  the  two  classes  discussed  in  the  notes 
to  No.  1;  on  tins  suppoAition  kane-kuji  inolndes  actions  on 
loans,  hypothecs,  etc.;  hon-kujit  actions  on  pledges,  land-transfers, 
actions  tti  determine  boundaries,  etc.  There  is  to  be  a  section  in  the 
volume  of  precedents  on  Procedure,  entitled  "  The  difference  between 
Jtane-h^  and  hon-htji";  but  at  .this  writing  the  volume  has  not 
yet  been  compiled  and  the  material  is  inaccessible  to  the  editor,  so 
that  the  final  solution  of  the  riddle  must  wait  for  a  while.    3.  Kane* 
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No.  22}  cases  you  make  immediately  an  order  of  dismissfll.  We  are 
desirous  to  see  a  nniformity ,  if  it  be  possible,  in  the  practice  of 
the  different  Courts,  and  we  made  inquiry  of  the  Lord  of  Shi- 
mosA,  as  to  the  practice  before  the  Temple  Magistrate.  He- 
replied,  That  your  custom  of  making  no  distinction  between 
the  absconding  of  plaintiff  and  of  defendant,  though  settled 
as  far  ns  you  are  concerned,  has  not  yet  been  the  subject  of 
a  general  agreement  of  the  Coui'ts,  so  that  it  cannot  be 
regarded  as  unchangeable  ;  That  it  would  be  -better  if  in  a 
Private  Session  of  your  Court  you  resolved  to  refuse  further 
cognizance  of  the  suit  of  an  absconder  (for  the  reason  that 
one  who,  after  suing  out  an  indorsemeut  from  a  Court,  runs 
away  because  he  is  afraid  he  will  lose  his  suit  or  because  he 
cannot  pay  the  expense,  does  not  deserve  the  aid  of  the 
Court),  even  if  he  returns  ;  But  that  where  the  defeudant  ia 
the  absconder,  you  should  postpone  judgmeut  for  several 
months,  during  which  interval  the  absconder  might  be 
apprefaeiided. 

Such  was  the  reply  of  the  Lord  of  Shimosa.  We  our- 
selves are  also  of  the  opinion  that  we  certainly  ought  not  to* 
take  cognizance  of  the  suit  of  a  person  who  is  so  unconscion- 
able as  to  abandon  it  after  suing  out  the  indorsement  of  the 
Chuinber,  especiailly  on  account  of  the  inconvenience  which 
the  defendant  suffers  through  a  postponement.  But  it  is  dif- 
ferent where  the  defendant  absconds,  since,  if  a  postpone- 
ment is  ordered  until  the  absconder  is  apprehended,  a 
defendant,  if  he  found  his  excuses  insufficient  or  his 
means  of  payment  lacking,  might  abscond  merely  for 
the  purpose  of  delaying  the  suit.  Of  course,  in  principal 
uctiuns,  there  are  sometimes  cases  in  which  the  actuiJ 
appearance  of  all  parties  is  necessary,  so  that  they  may 
plead  in  each  other's  presence.  But  such  cases  are  rare, 
and  exceptional  cases  may  be  treated  in  an  exceptional 
manner.  For  ordinary  actions,  whether  principal  or  money 
actions,  we  may  lay  down  the  general  rule  that  when  the 
plaintiff  absconds,  the  Court  shall  immediately  give  judgment 
for  the  dismissal  of  the  suit. 
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This  seems  to  be  the  opinion  of  the  Temple  Magistrate 
abo.     We  trust  that  it  will  receive  your  conoorrence. 
5th  Month. 

NaitOy  Captain  of  the  Imperial  Body-Guards. 

Okasa,  Lord  of  Note." 

4.  Letter  from  the  Town  Magistrates.  **  When,  in  an 
action  on  a  money  loan  or  for  onpaid  parchase-money 
indorsed  by  us,  the  plaintiff ^  has  absconded,  it  has  been 
our  custom  to  make  an  order  of  dismissal  for  the  defen- 
dant, without  allowing  any  interval  for  searching  after 
the  absconder.  We  learn,  however,  that  your  practice 
differs,  and  indeed  there  has  never  been  any  joint  regula- 
tion attempted  by  us  on  the  point.  We  should  not  think  it 
uiy'ust  to  follow  your  practice  to  make  the  order  of  dismissal 
conditional  on  the  non-appearance  of  the  plaintiff  after 
6  months'  search.  There  are,  to  be  sure  some  cases 
in  which  the  plaintiff,  having  agreed  with  the  defendant  for 
a  private  settlement  and  received  a  part  of  the  composition- 
money,^  is  himself  dunned  by  his  own  creditors,  and  is 
forced  to  fly  or  to  conceal  himself  before  receiving  the  whole. 
Yet  in  most  cases  the  absconding  of  the  plaintiff  is  due  to 
the  fact  that  his  proofs ^  are  dubious  or  his  character^  is  sus- 


1.  Sosliokata.  2.  NaUai-kin,  8.  Shoko-huttu,  4.  Alimoto. 
This  term  is  difficult  to  reproduce  in  one  word.  A  man's  mimoto  is 
good  or  reliable  where  be  has  a  fixed  residence  and  occupation,  has 
not  committed  any  crime,  has  well-known  and  reputable  antece- 
dents, etc.  His  mimoto  is  bad  or  suspicious  where  he  has  no  fixed 
calling,  changes  his  residence  frequently  without  cause,  has  come  in 
contact  with  the  police,  belongs  to  nobody  knows  what  family,  etc. 
The  personal  registration  which  has  been  customary  for  so  many 
hundred  years  is  a  means  of  ascertaining  a  man*s  mimoto.  A  broker 
on  the  Bice  Exchange  pays  in  advance  a  mimoto-hoMho-kint — that  is, 
a  deposit  as  security  for  good  behavior— before  admission  into  mem- 
bership. Mimoto  is,  in  effect,  '*  character,"  somewhat  in  the  sense 
that  we  speak  of  a  servant's  **  character." 
r«l.  zz.  Sap.  Ft.  lU.-^. 
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Ho.  tf]  pioioas ;  bo  that,  although  he  may  have  his  aeeoimt-books  i 
or  an  insimment  of  debt  or  some  other  evidential  material 
in  his  poBsesflion,  he  cannot  bring  a  sait  an3rwhere  and  the 
debtor'  has  no  longer  anything  to  fear.  Besides,  even  thoagh 
we  might  discover  him  within  the  6  months,  sorely  we 
ODght  not  to  farther  the  purposes  of  one  who  has  become 
an  absconder.  Indeed,  the  probability  in  snch  cases  is  that, 
were  we  to  examine  his  proofs  or  his  character  carefully, 
we  should  find  that  he  ought  to  be  punished.  Then,  too,  it 
might  happen  that  he  would  return  with  some  plausible 
excuse,  and  say  [for  example]  that  he  went  on  a  short 
journey,  but  fell  sick  or  broke  his  leg  and  was  unable  to 
come  back  for  a  while ;  so  that  we  should  be  obliged,  though 
doubting,  to  accept  his  story  and  to  order  payment,  with 
possible  injustice  to  the  defendant.  For  these  reasons  we 
have  hitherto  been  accustomed  to  give  judgment  for  the 
defendant  without  delay.  We  imagine  the  difference  in 
your  practice  results  from  the  fact  that  you  have  in  your 
Court  so  many  suits  about  boundaries,  ^  fisheries, '  pasture- 
land,  ^  aqueducts  and  drains,  ^  etc.,  the  more  important  of 
which  involve,  not  merely  a  single  plaintiff  and  defendant, 
but  all  the  people  of  a  village,  so  that,  even  though  8  or  6  of 
the  plaintiffs  or  defendants  abscond,  you  would  not  for  that 
reason  order  a  dismissal  of  the  case.^  But  we  do  not  have 
such  oases  before  us.^ 

Now,  as  to  the  case  of  a  defendant  absconding.  When,  in 
an  action  against  several  defendHuts,  some  of  them  abscond, 
it  would  generally  be  vain  to  require  the  remainder  to  search 


1.  CJiomen.  2.  Sakai-chi,  8.  Ryo-ba,  4.  Mahwaba,  5.  Yo 
(Qiefal)-aJbi  (filthy) -«ut  (water).  Probably  these  were  among  the 
chief  claesee  of  the  honkuji.  6.  OimnUsage.  7.  The  writen  are  the 
Town  Magistrates,  and  their  litigants  were  chiefly  tradesmen.  The 
Finance  Magistrate  had  jarisdiction  over  the  litigation  coming 
in  from  the  provincial  deputies,  and  thus  over  most  of  the  land 
litigation.    See  No.  48,  infra. 
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for  the  absent  ones  and  produce  them  in  Ooort;  and  we 
haTe  been  in  the  habit  of  merely  diseontinning  the  Boit,  and 
allowing  it  to  be  reinstitnted  when  the  missing  persons  axe 
discovered.  Here  the  plaintiff  of  course  suffers  some  delny. 
Still  he.  will  discover  the  absent  defendants  sooner  or  later. 
Donbtless  their  families,  or  their  sureties,  or  other  persons 
acting  fcnr  them,  will  often  make  a  private  settlement  and 
then  petition  us  to  declare  the  absconders  exempt  from 
further  liability  to  be  apprehended.  Or  perhaps  the  plaintiff 
may  inform  us  that  the  missing  persons  are  concealed  in  a 
particular  village,  and  thus  he  has  certain  means  of  discover- 
ing them.  In  either  of  these  cases  a  temporary  discontinu- 
ance suffices,  because,  in  the  former,  a  final  judgment  can  be 
given,  based  upon  the  terms  of  the  settlement,  and  in  the 
latter  the  defendants  may  be  immediately  discovered  and 
apprehended.  As  a  general  rule,  then,  the  following  seems 
on  the  whole  a  satisfactory  one.  When  in  any  action, 
whether  a  principal  or  a  money  action,  a  defendant  absconds 
and  is  not  immediately  apprehended,  a  temporary  discon- 
tinuance shall  be  ordered. 

We  now  offer  you  our  views  and  ask  your  advice. 
6th  Month. 

Sakiikibnra,  Minister  of  the  Imperial  Revenues. 

Tsntsni,  Lordof  Iga." 

5.  letter  from  tlu  Tewple  and  Finance  Maffistratea, 
'*You  have  abready  consulted  the  Finance  Magisti-ates 
on  the  poiut  of  absconding  pturties,  and  with  special 
reference  to  a  case  pending  before  one  of  you,  the  Lord  of 
Iga,  in  which  one  Yoshimatsu,  of  Yedo,  Hoigo  district, 
Yoshidii  ward,  block  No.  2,  had  sued  one  Ish^jiro,  of 
Kadzusa  kuni,  llamajiku  village,  with  72  others,  the 
plaintiff  Yoshimatsu  having  absconded.  The  Finance  Magis- 
trates, lifter  a  consultation  with  the  Temple  Magistrates, 
answered,  <  that  the  tibsconding  of  the  plaintiff  amounts  to 
a  defiance  of  the  indorsement  of  the  Court  which  he  himself 
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No.  23;;  had  joBt  Bued  oat,  ^  and  no  Court  ought  to  take  farther  cog- 
nizance of  an  action  institated  by  each  an  offender,  and  that 
the  Coart  should  neither  detain  the  defendants  longer,  nor 
cause  them  to  return  home  with  the  liability  of  appearing 
again  when  the  plaintiff  is  discovered/  In  such  a  case,  the 
Court  acts  for  the  benefit  of  the  defendants,  the  plaintiff 
being  the  culpable  one.  Now,  where  the  defendant  absconds, 
the  case  is  just  reversed.  You  propose  that  in  such  cases 
the  Court  should  order  a  temporary  discontinuance,  with 
leave  to  sue  again  when  the  absconders  are  apprehended. 
But  this,  we  think,  would  lead  to  much  inconvenience.  For 
instance,  when  a  defendant  finds  that  his  excuses  are  insuffi- 
cient, or  that  he  has  no  means  of  payment,  he  has  merely  to 
run  away,  knowing  that  this  will  effectually  delay  the  suit. 
It  is  true  that,  in  principal  actions,  there  may  be  cases  which 
require  the  actual  appearance  of  all  parties.  But  these  are 
rare,  and  an  exceptional  case  must  be  treated  in  an  excep- 
tional manner.  In  ordinary  actions,  whether  principal  or 
money  actions,  we  can  hardiy  be  justified  in  making  a 
general  rule  to  order  a  discontinuance  when  either  party  ab- 
sconds; though  in  cases  where  the  absence  of  the  defendant 
does  make  it  impossible  to  go  on  with  the  trial,  the  plaintiff 
should  petition  the  Court  to  discontinue  the  suit  temporarily, 
with  the  prospect  of  resuming  it  when  the  defendant  is 
apprehended ;  and  if  the  plaintiff,  through  ignorance  of  the 
law,  &ils  to  make  such  a  request,  the  Court  should  point 
out  to  him  the  proper  course.  In  that  case  we  should  not 
give  final  judgment  refusing  to  order  payment  [on  account 
of  the  defendant's  absence]  until  after  several  months  have 
elapsed.2 

7th  Month. 

The  Temple  Magistrates. 
The  Finance  Magistrates." 


1.  Negai-uieru.    2.  The  preceding  passage  is  obscure,  bat  this 
seems  to  be  its  meaning* 
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6.     Btihrkj  by  ihs  Town  Magiitrates. 

"In  aeeordance  with  the  above  reply,  the  finance 
MagistrateB  on  their  side  agree  to  give  np  the  practiee 
hitherto  in  vogne  of  allowing  a  diseontinnanee  for 
6  months  whan  the  plaintiff  absoonds,  and  we,  the 
Town  Magistrates,  agree  on  our  part  to  abolish  our 
prsetice  of  ordering  a  temporary  discontinuance 
when  the  defendant  absconds." 


[No.  28]  Action  on  a  Money  Loan  against  a 
Vassal  punished  by  Exile  to  his  Province 
and  by  House-Imprisonment} 

An  Inquiry  made  by  Oknsa,  Lord  of  Awa,^  and 
an  Answer  by  Tsutsni,  Lord  of  Eii.> 

Dated  Tempo,  X,  5  (Jtme),  1880. 
1.     Inquiry. 

«'  Tempo,  X,  1  (Febmary,  1889) 

To  the  Lord  of  Eii,.from  Oknsa,  Lord  of  Awa. 
Yabei^  the  agent  of  Kin  (on  acconnt  of  her  sickness),  member 
of   the    fJAmily^  of  the  said    Yabei,    house-master,^ 

of  Tensho  ward,   [Yedo] Plaintiff: 

Kanai  Shcji^  retainer  of  Nambu,  Lord  of  TBmhh.,,Ikfendafa^ 
The  above  sait  was  brought  before  me ;  bat  while  it 
was  pending,  notice  was  received  from  Tsatsoi,  Lord  of 
Kii,  on  the  1st  day  of  the  11th  month  of  last  year,  (Decem- 
ber 17)  that  the  defendant,  ^by  reason  of  evil  reports  of  his 
condnct,  had  been  dismissed  from  service  [by  his  lord,] 
sent  back    [from  Yedo]   to  the  dominions  of  the  Lord  of 


1.  Tiutmuhimi  (lit.,  to  behave  oireainspeotly).  2.  Town 
tnle.  8.  Town  ICagiftrate;  the  person  teimed*' Lord  of  KU*' hi  the 
preoeding  esse.  4.  Dglyo,— indicating  any  person  living  ander 
the  same  roof  and  forming  part  of  the  hooiebold,  as  a  yoonger 
brother,  poor  relation,  etc.  5.  lye-muhi*  It  baa  been  already  ex- 
plained  that  thit  term  sometimes  differs  horn  iytmoclU,  Here  it 
signifies  the  manager  of  a  large  nnmber  of  rented  houses. 
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Ho.  88]  ShinanOt  the  chief  of  the  maiii  brauch  of  hk  lord's  family, 
deprived  of  lus  stipend,  aod  ordered  into  honse-eonfinement 
with  a  guard  set  over  him,  the  retainers  of  the  Lord  of  Shi- 
nano  being  directed  to  take  charge  of  the  culprit's  family. 
Now  the  face  of  the  instrument  shows  that  the  defendant 
borrowed  the  money  for  his  sole  use,  as  there  is  no  joint 
seal  appended.  So  I  suppose  it  would  be  proper  to  dismiss 
the  action,  and  in  general  hereafter  if  there  be  in  such  a 
case  any  joint-sealer  or  surety  or  person  who  has  taken 
up  the  defendant's  estate,  to  take  cognizance  of  suits  against 
such  person  only,  and  absolving  from  further  liability  the 
defendant  who  has  been  exiled  to  his  province.  On  this 
point  I  ask  your  opinion. 
5th  month." 

'*In  regard  to  the  subject  of  your  letter,  my  opinion 
is  that  as  the  defendant  has  been  sent  to  his  province  by 
way  of  punishment  for  some  offence,  it  would  be  improper 
to  recall  him  to  Tedo  because  of  a  private  obligation  as  to 
property  borrowed.  ^  I  think  that  the  action  may  well  be 
dismissed,  and  that  in  cases  where  there  is  a  joint-sealer  or 
a  person  who  has  taken  up  the  estate,  the  procedure  should 
be  as  you  say.     Such  is  my  answer. 

5th  month. 

Tsutsui,  Lord  of  Eii." 


[No.  24]  Taking  Cognizance  of  an  Action  for  Un- 
paid Purchase- Money  or  a  Money  Loan 
brought  by  one  sentenced  to  Local  EocUe} 

A  Consultation  between  Okusa,  Lord  of  Awa,'  and 
the  other  Magistrates. 

Dated  Tempo,  DC,  8  (April,  1888). 

1.  ahaltU'taL     2.  Cited  from  *' Shi^i^tome:'      8.  Then  Town 
Magistrate. 
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1.  Inquiry. 

*'  From  Okasa,  Lord  of  Awa. 
Tempo,  JX,  2  (March,  1888)  .^ 

Teibei,  renter  of  the  hoase  of  Jimbei,  ^  in  South  Daikn 
ward,  [Yedo] Plaintiff: 

HachinojOf  farmer,  of  Sakanoya  village,  Tsnga  ko7-i,  Shimo- 
tsake  kutri,  in  the  income-fief^  of  Kobayashi  Jiroza- 
yemon,  and  96  others DefefuianU. 

The  above  Teibei,  the  plaintiff,  was  living  in  Shimo- 
tsnke  kuni,  Tsnga  koi-i,  Shikanoma  post-town,  in  the  fief^ 
of  Toda,  Lord  of  Inaba,  and  in  the  intervals  of  farming  he 
sold  doth.  Sometime  ago  he  was  summoned  to  the  office 
of  the  fief  to  appear  as  a  vntness  in  an  action  on  a  money 
loan,  brought  by  Buyemon,  of  the  same  province,  Eawachi 
kori,  Utsunomiya  town,  Zaimoku  ward,  against  Shichir6- 
zayemon,  of  the  same  province,  Yenga  koii.  Tamo 
village,  and  one  other  person.  But  Teibei  was  sick  at  the 
time  and  did  not  appear  as  ordered;  whereupon  he  was 
ordered  not  to  leave  the  toWu  during  the  trial.  But  owing 
to  the  preoccupation  natural  to  his  illness  he  did  uot  remem- 
ber this  order,  aud  when  after  his  recovery,  he  found 
himself  beset  by  numerous  importunate  creditors,  he  deter- 
mined to  set  out  and  collect  the  arrears  due  him  in  various 
quarters,  and  thus  satisfy  his  creditors.  He  had  heard 
no  more  of  the  trial  and  imagined  that  the  matter  was 
ended.  Nothing  came  of  his  journey,  and  he  therefore 
decided  to  sue  his  debtors  here  in  Yedo.  He  communicated 
his  intention  to  Zembei,  the  headman  of  the  post-town, 
declaring  that  he  should  return  and  pay  off  his  debts  as 

1.  This  18  some  date  in  tbe  suit ;  yet  not  that  of  the  entry 
of  action,  for  that  is  said  to  have  occurred  iu  the  11th  month. 

2.  Jimbei  is  the  iyemuhi  of  the  housCi  See  supra^  No.  23.  8.  Chigyo- 
iho;  for  the  explanation  of  this  term  and  similar  ones,  see  Introduc- 
tion.   4.  Ryo-hun, 
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No.  S4]  soon  as  he  obtained  even  a  partial  settlement  witii  his  own 
debtors.  He  procured  from  the  headman  privately  a 
certificate  of  removal,  left  the  town  during  the  progress 
of  the  suit,  came  to  Yedo,  and  took  up  residence  in  the 
shop  of  Yobei,  in  the  premises  of  Eameya,  in  Hatchobori. 
While  here  he  was  cited,  at  the  request  of  his  lord,  Toda, 
Lord  of  Inaba,  before  the  Town  Magistrate,  Tsutsoi,  Lord 
of  Iga,  and  sentenced  to  exile  from  his  native  town,  Shi- 
kanuma.  Teibei  then  moved  from  Hatchobori  to  the  shop  of 
Jinbei,  in  South  Daiku  ward,  and  in  the  11th  month  of  last 
year  bronght  before  me  the  above  action  for  various  sums 
unpaid  purchase  money  and  money-loaus,  against  Hachi- 
nojo  and  96  others.  Now  Teibei's  act  of  leaving  his  own 
town  amounts  to  an  unlawful  absconding,^  aud  if  we  regard 
that  consideration  only,  he  is  not  entitled  to  indorsement 
and  issue  of  summons  by  this  Court.  But  he  has  been 
already  puuished  for  that  offence  by  local  exile  and  cannot 
return  to  his  native  place ;  moreover  he  has  already  been 
registered'  as  a  citizen  of  Yedo.  I  am  undecided  as  to 
whether  I  should  indorse  his  complaint,  and  therefore  seek 
your  opiuion. 

8rd  month,  18th  day  (April  7th)." 

*'With  regard  to  the  subject  of  your  letter,  Teibei 
was,  it  is  trae,  sentenced  to  local  exUe,  but  not  to  for- 
feiture of  goods .^  Now  a  sentence  of  local  exQe  does  not 
affect  one*s  power  of  suing  for  debts  due  from  persons  not 
within  the  original  district  from  which  he  is  exiled.  But 
an  examination  of  the  facts  in  this  case  shows  that  the 
plaintiff  was  endeavoring  to  collect  debts  from  persons  within 
his  own  district,  when  he  procured  the  certificate  of  remo- 
val, came  to  Yedo  during  the  trial  of  the  lawsuit,  and  so 
forth.     If,  therefore,  we  were  to  allow  this  man  to  go  about 

1.  Kakeochi,    S.  Nimbettu-cho,    8.  Keuko. 
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with  a  complaint  indorsed  by  as  and  bring  soits  for  these 
loans,  it  wonld  certainly  be  to  lend  assistance  to  law- 
breakers. Still  we  are  not  justified  in  ordering  an  extin- 
goishment  of  the  claim,  in  the  absence  of  any  sentence  of 
forfeitore  of  property.  We  have  songht  for  precedents  on 
this  point,  but  have  found  only  one,  a  ruling  of  the  Cham- 
ber of  Decisions,  in  Eyoho,  11  (1717),  running  as  follows : 
*  Where  a  person  sentenced  to  local  exile  brings  suit  for 
the  payment  of  a  loan  due  from  a  resident  of  his  original 
domicUe,  the  Court  shall  not  take  coginzance,  because  the 
plaintiff  has  no  right  to  enter  the  place.  But  if  he  trans- 
fers his  claim  to  a  relation,  servant,  or  any  person  having 
some  connection  with  him,  the  suit  of  the  latter  shall  be 
taken  up,  tried,  and  judged.'  In  analogy  to  that  case,  if 
Teibei,  the  plaintiff  here,  transfers  his  claims  to  some 
relation  or  other  person,  and  the  assignee  brings  suit,  you 
may  of  course  take  it  up ;  otherwise,  it  should  be  dismissed. 
Bd  month. 

The  Temple  Magistrates, 
Tsutsni,  Lord  of  Iga,  ^ 
The  Finance  Magistrates." 


[No.  25]      Payment  by  a  Son  of  Debts  of  his 
Exiled  Fatlier. 

A  Reply  of   the   Chamber  of  Decisions    to   an 
Inquiry  by  the  Trial  Bureau.^ 

Dated  Tempo,  X,  1  (February,  1889).« 

1.     Inquiry, 

'<  Tamif  wife  of  Heibei,  house-owner,  at  Block  No.  4,  Mita, 
[Yedo]   Plaintif 

1.  The  other  Town  Msffistrate.    3.  Qimmi-hata,—^  bureau  of 
the  Chamber's  clerks.    8.  Cited  from  "  Shoji-tome,'' 
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No.  26j    Inosuke^   honse-master,    son    of    Yanoenke,   house-owner, 

deceased,  at  Block  No.  4,  Ta  ward,  Mita,  [Yedo], 
and  Kinjiro  (formerly  Einzo),  ^  tenant  of  a  house  of  the 
above  Inosuke DefendanU. 

Seven  years  ago,  in  the  12th  month,  the  plaintiff  Tami 
lent  the  sum  of  10  ryo  to  the  above  Yanosuke,  as  principal, 
with  the  above  Kinzo  as  surety,  and  last  year,  11th  month, 
80th  day  (January  14,  1889,)  suit  was  brought  against 
them  for  the  arrears  due.  But  it  appeared  in  the  suit  that 
Yanosuke,  in  the  12th  month  of  a  preceding  year,  had  been 
convicted  of  violent  conduct^  and  sentenced  to  be  flogged^ 
and  then  banished  from  Yedo  and  the  district  for  10  n 
around  it.  Now  if  in  this  case  suit  had  been  brought 
against  [the  son  or]  even  the  surety  only,  it  ought  not  to 
have  been  taken  cognizance  of  according  to  a  previoos 
decision.^  But  here  Inosuke  has  taken  up  the  s accession 
of  Yanosuke,  his  father,  as  well  as  the  office  of  house- 
master, and  has  occupied  his  dwelling.  This  differs  from 
the  case  of  a  father  being  sentenced  to  a  heavy  punishment 
with  forfeiture  of  property  and  extinction  of  famQy,  the 
wife  and  children  being  reduced  to  such  poverty  as  to  be 
obliged  to  separate,  but  one  or  more  of  the  sons  in  the 
course  of  time  building  up  a  new  family.  We  think  there- 
fore  that  the    action   may    properly    be   brought  against 


1.  This  is  apparently  the  effect  of  "  Kit\liro  koto,  Kinzo."  3.  Ko- 
ran uchi-kotccuhit  which  may  refer  to  an  assault  or  to  destrootion  of 
property.  3.  Tataki.  Bee  Mittheil.  d.  Deutsch.  (Resells.  Ostas.,  Heft 
38,  s.  370.  4.  It  seems  necessary  to  suppose  that  the  writer  has 
in  mind  the  fact  that  a  oonfiscation  of  goods  has  been  ordered 
or  perhaps  would  ordinarily  have  been  ordered  in  such  a  case. 
Not  only  is  this  indicated  by  the  next  sentences,  but  it  is  certain  that 
the  son  and  surety  would  have  been  liable  unless  confiscation  had 
occurred.  See  Nos.  17,  18,  ante.  For  the  later  rule  as  to  a  surety's 
liability  where  the  debtor^s  property  has  been  confiscated,  see  No.  28, 
2,  Art.  26,  infra. 
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InosakOy  even  though  the  debt  be  his  father's,  and  that  an 
order  of  payment  may  issae.     But  as  we  find  no  precedent 
to  go  by,  we  respectfully  submit  the  matter  to  you. 
1st  month. 

The  Trial  Bureau." 

2.  Appended  Xote.   "  We  respectfully  ackuowledge  your 
instructions  to  order  payment  by  the  defendant  Inosuke. 
1st  mouth,  28th  day. 

The  Trial  Bureau." 


[No.  26J      Money  Loam. 

A  Beply  ^  of  the  Yedo  Town  Magistrates,  to 
an  Inqairy  by  Hasegawa  Kinzaburo,  a  Coun- 
cUior.2 

Dated  Tempo,  XI,  8  (September,  1840.) 

1.  Letter,  from  Tanimnra  Zenzayemon,  clerk  to  .he 
Town  Magistrate  of  the  North,  to  the  Town  Magistrate 
of  the  South. 

"Enclosed  is  a  copy  of  oar  letter  in  answer  to  Hase- 
gawa Kinzaburo,  who  made  a  Private  Inquiry  ^  of  os.  We 
have  been  directed  by  th^  Warden  of  the  Palace  Ghate,^  to  lay 
the  matter  before  you,  his  colleague  of  the  South,  and  we 
trust  that  you  will  re\iew  our  auswer  and  pass  an  opinion 
upon  it." 

2.  Appeiuled  Atiaictr,^  from  the  Town  Magistrate  of 
the  South. 

"We  have  looked  through  the  documents  you  have 

1.  Cited  from  "  Shqji-tome.'*  2.  Yoriai,  This  tenn,  acoordingto 
Mr.  Bndorff,  was  applied  to  all  Hatamoto  whose  income  ranked  over 
8000  koku,  when  they  were  not  in  active  official  serrioe.  and  seems 
to  have  been  an  honorary  dignity.  See  Note  to  No.  45,  8,  infra, 
8.  Uehi'ioiawau.  4.  The  Town  Magistrate  of  the  North.  5  .  Sage- 
Juda, 
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Ko.  96]    senit  and,  being  quite  in  aoeord  with  your  views,  we  here- 
with return  them." 

8.  Letter  of  Inquiry,  from  Hasegawa  Kinzabnro. 

*'  (1)  A  Bum  of  money  is  borrowed  by  some  one,  in  the 
name  of  his  lord,  declaring  that  the  money  is  to  be  applied 
to  the  latter's  household  expenses.  The  borrower  dies 
without  issue,  and  his  family  becomes  extinct.  The  mer- 
chant-creditor demands  of  the  lord  the  payment  of  the  debt. 
But  it  turns  out  that  the  money  was  never  applied  to  the 
lord's  use,  and  the  joint-seal^  of  the  person  named  as  the 
joint  debtor  in  the  instrament  appears  to  have  been  a 
forgery,^  as  the  person  of  that  name  knows  nothing  of  the 
transaction.  If  in  such  a  case  the  lord  or  the  joint-sealer 
is  unable  to  persuade  the  creditor  of  the  groundlessness  of 
his  claim  and  the  latter  sues,  how  shall  the  case  be  dealt 
with?     We  respectfully  ask  your  advice. 

(2.)  Sappose  the  facts  to  be  the  same  as  above,  with 
the  following  variations.  The  joint-sealer,  being  a  sub- 
ordinate official,  is  commanded  by  the  borrower,  his  superior 
officer,  to  affix  his  seal,  and  does  so  under  this  compulsion. 
Afterwards  the  borrower  dies  and  bis  family  becomes 
extinct.  If  a  suit  results,  how  shall  it  be  dealt  with?  We 
respectfully  ask  your  advice. 

(8.)  Suppose  the  same  case  as  above,  except  that 
the  joint-sealer  has  indeed  some  preliminary  negotiation 
with  the  creditor  about  a  loan,  but  in  fact  never  affixes  his 
seal,  the  impression  being  a  forgery.  The  recital  that  the 
money  is  to  be  applied  to  the  household  purposes  of  the 
debtor's  lord  is  also  false  and  unauthorized.  If  owing 
to  the  insistence  of  the  creditor  a  suit  results,  how  shall 
it  be  dealt  with  ?    We  respectfully  ask  your  advice. 


1.  JReii-in.  This  hn&  been  Bometimee  transUted  "  coonter-seal." 
In  a  document  of  debt,  it  seems  to  indicate  a  joint  debtor,  who  maj 
as  between  the  obligors  be  the  real  beneficiary  of  the  loan.  9.  Boktm, 
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(4.)  BoppoBe  the  sftme  eaae,  except  that  here  the 
joint-sealer  ia  a  sabordioate  official,  who,  when  on  the 
point  of  viaiting  hia  native  province,  is  directed  by  hia 
anperior  officer  to  affix  hia  aeal  to  a  blank  docunent,  on 
the  pretez  that  it  wonld  be  neceaaary  to  have  the  aeal  if 
a  need  for  a  loan  should  arise.  Afterwards  the  superior 
does  employ  the  document  for  raising  money.  In  such 
a  caae,  if  suit  is  brought,  how  shall  it  be  dealt  with  ?  We 
respectfully  ask  yonr  advice. 

8th  month.  Hasegawa  Kinzaboro, 

by  his  retainer  Eato  Temon." 

4.    Appended  Answer^  by  the  Town  Magistrate  of  the  North. 

''(1.)  Aa  the  real  borrower  ia  dead,  the  action  ahould 
be  dismissed,  if  it  appears  that  the  alleged  joint-aeal  is  a 
forgery  and  that  the  money  was  not  applied  to  the  use  of 
the  lord. 

(2.)  Here,  although  the  joint-seal  was  affixed  by 
order  of  the  auperior  officer,  yet  the  fact  remains  that  it 
was  affixed,  and  the  responsibility  cannot  be  evaded.  How- 
ever we  cannot  finally  answer  until  it  appears  whether 
or  not  the  money  was  really  applied  to  the  use  of  the 
lord. 

(8.)  Here  the  alleged  joint-sealer  had  some  negotiation 
with  the  creditor,  but  the  seal  is  in  fact  forged  and  the 
money  was  not  applied  to  the  use  of  the  lord.  The  matter 
is  not  an  easy  one  to  decide,  and  we  must  consider  it 
farther  before  answering.. 

(4.)  Here  the  joint-seal  was  affixed  to  a  blank  docu- 
ment at  the  request  of  a  superior.  Now  although  this  was 
done  because,  as  his  superior  declared,  the  seal  would  be 
necessary  in  case  a  loan  should  be  made,  yet  the  foct  that 
the  money  so  obtained  was  after  all  not  applied  to  the  use 
of  the  lord  (even  though  really  borrowed  for  the  purpose) 
shows  that  the  affixing  of  the  aeal  under  such  circumstances 
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No.  M]  V'  DegligeQU  in  one  bo  trnst«d  u  to  be  employed  in  the 
management  of  the  hoaeehold  bSutb,  Now  that  th« 
anperioT  ia  dead,  however,  it  ie  diffionlt  to  get  at  the  faele, 
and  we  cannot  give  a  final  answer  witbont  fortber  iuveatiga- 
tion  as  to  whether  the  loan  was  in  fact  made  for  the 
bonsehold  piiTpoaee."' 


[No   27]      Payment   of  Loans  of  Many    Years, 
Standing. 

A  Reply  by  the  Finance  Magistrate  to  an  Inquiry 
by  a  retainer  of  Matsadalrn,  Governor  of  the 
Capital. 

Dnted  Tempo,  XH,  7,  (Aognet,  1641). 
1.    hiquiry. 

"  We  enclose  copies  of  docnments  of  sole  indebtedness  > 
execnted  some  80  or  40  years  ago  by  the  father  or  grand- 
father of  certain  persons  now  living.  In  each  ease  the 
debtor  himself  has  long  been  dead,  and  the  present  head 
of  the  family,  a  son  or  grandson,  knows  nothing  of  the  in- 
debtedness, aud  has  never  been  naked  to  pay  until  the  2nd 
month  of  this  year,  when  an  action  was  brought  in  the 
North  Coart,s  which  yon  indorsed  and  ordered  for  private 
settlement.  Bat  a  settlement  is  impossible,  and  we  should 
like  to  learn  whether  yon  intend  or  not  to  take  up  and 
adjudge  a  eait  based  on  such  documents  and  brought  one 
or  two  generations  after  the  debtors  are  dead.  We  there- 
fore forward  copies  of  the  documents  nnd  respectfully  make 

1.  The  Idea  aeems  to  be  that  it  the  loan  «M  really  eoutracted  in 
the  course  of  the  uiBDageinent  of  the  Ijousebold,  the  joint-sealer 
muat  stand  the  consequences  of  hie  negligence  ;  but  that  h«  is  Dat  to 
be  lislted  ivitli  regponaibility  for  n  misuse  of  the  document  by  tb^ 
other  official  tor  the  pui-pose  ot  i-ai^iiig  a  private  loan.  3.  Ippan- 
iliomon  (one-seal  docnment).      S.  Go-biiHiho. 
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private  inquiry  as  to  the  proper  eonrse  to  take,  begging 
the  fitvor  of  an  appended  answer. 

7th  month,  1st  day  (Angost  17). 

Matsadaira,  Governor  of  the  Capital,  ^ 

by  his  retainer. " 

2.     Copie$  of  ths  above  doewnsnts, 

(1.) 

•<  Memorandum.* 
10  ryo  in  gold. 
Owing  to  unavoidable  necessities,  I  have  borrowed 
the  above  sum. 

Kwansei,  XII,  10  (November,  1800). 

Akichi  Yasozayemon.  [Seal] 

To 
Jisuke,  Esq.,  ^ 
of  the  Ise  House.  ^ 


(2) 
Memorandum. 
5  rifo  in  gold. 
I  certify  that  owing  to  unavoidable  necessity  I  have 


1.  It  does  not  appear  who  this  person  is,  bat  probably  he  is  a 
leudal  lord  making  inqoiries  of  the  Town  liagistrate.  2.  Oboye, 
Although  this  word  sometimes  menns  **  perceive,"  its  general  mean- 
ing is  **  remember,*'  and  this  latter  idea  seems  preferable  to  the 
ordinary  eorresponding  English  terms  (*'  take  notice,"  "  know ") 
nsed  in  similar  connections.  8.  There  seems  no  other  word  than 
**  esqaire  '*  to  express  the  '*  tama "  which  is  here  by  courtesy  ap- 
pended to  the  name  of  the  creditor  by  (he  debtor.  The  nse  of  the 
term  is  the  more  noticeable  as  the  debtor  is  a  $amurai  and -the 
creditor  a  merchant  and  one  not  entitled  ordinarily  to  even  a  family 
name.  4.  Ueya,  This  business  name  {ya  being  **  honse  **  or  **  firm  ") 
takes  for  merchants  the  place  of  (he  family  name. 
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Xo.  S7]  borrowed  the  ftbove  eam.    I  shall  withoat   fiul 

re[M^  it  in  iDstAlmants  from  time  to  time. 
EyowK,  m,  IS  (Jumary,  ISM). 

Akiehi  Yiflouyemon.     [Seal] 
To 


of  the  lee  HooEe. 

(8.) 

U«monuidam. 

60  ryo  in  gold. 

I   certiiy    that    I    have    received    the  above  aam, 

proeared  by  yon  for  me  at  my  reqaest. 

2d  month,  20th  day. 

Aktchi  TasoiayemoD.     [Seal] 
To 

Heizabnro,  Esq. 
of  the  be  House. 

Uemorandom. 
6  ryo  in  gold. 
This  is  to  certify  that  I  have  borrowed  the  above 
enm  of  yon. 

Sth  month,  27th  day. 

Akiehi  Yasozayemon.     [Seal] 
To 

Jisnke,  Esq., 
of  the  Ise  House. 

Uemorandnm. 
5  ryo  in  gold. 
This  instrnment  is  to  certify  that,  owing  to  tmavoid- 
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ftble    neeeasity,    I    hftve  borrowed  of    yoa    tbe 
abova  Bom. 

Bnnkwa,  m,  7  (Angoat,  1806). 

Akielii  YasoEByemon.     [Seal] 
To 
HeizBbnro,  Esq., 
of  the  lae  Hoase. 

(60 
S  rt/oin  gold. 
This  ia  to  certify  that,  owing  to  auBVoidable  neoes- 
eity,  I  have  borrowed  tbe  above  anm.  I  ahBll 
repay  it  without  fiiil  by  tbe  end  of  tbe  year  at 
the  Uteat.  This  ia  fpven  for  the  sake  of  futnra 
Boonrity. 

Ttb  month,  lOth  day. 

Akiohi  Yaaozayemon  [Seal] 
To 
Heizaboro,  Esq., 
of  the  lae  Hoase. 

CO 

Uoney  Borrowed. 
300  ryo  in  gold. 

laterest,  1  6u  in  80  ryo. 
I  eertify  that,  owing  to  an  nnavoidable  miBchaooe, 
I  have  been  obliged  to  borrow  the  above  snm. 
I  shall  withoat  fail  repay  it,  principal  and  iotereBl, 
ia  the  12th  month  of  the  year  of  the  Dragon.' 

This  inatroment  is   given   lijr  the  sake  of  fntore 
aeenrity. 
Bonkwa,  IV,  1  (Febrnnry,  1808). 

Akicbi  Yasozayemon.     [Seal] 
To 
Heizabnro,  Esq., 
of  the  Ise  House. 
1.  AppaKuH;  tlie  enmat  Tear,  bat  poMibly  13  Tears  later  {ISSO}. 


'^Tf! 
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(8.1 

Uemoruidain. 

7  ryo  in  gold. 

This  inBframent  U  to  certify  Out  I  hav«  borrowed 

th«  iibove  sum,  IhrniBbed  to  me  by  yon. 

Bnnkwa,  VI,  8  (April,  1809). 

Akiehi  YaBozayem<Ri  [Seal] 
To 
Jisoke,  £8q., 
of  tbe  lae  Hoase. 

(9.) 
UemorBDdnm. 
5  ryo  in  gold. 
I  certify  thai  owing  to  nnavoidable  neeeuity  I  b»e 
borrowed  the  above  nun  of  yon.    I  will  afterwards 
replace  this  by  a  formal  doonmeot. 
12th  month,  Slst  day. 

Akiehi  TasozayemoD.     [Seal] 
To 
Heizabnro,  Esq., 
of  the  be  Hoose. 

(10.) 

Uemorandnm. 

20  ryo  in  gold. 

This  is  to  oertify  that  I  bnvB  borrowed  tbe  above 

snm  of  yon. 

finnkwa,  XII,  1  (Febrnary,  1816). 

Akiehi  Yasozayemon.     [Seal] 
To  Heizaboro,  Esq.,  and 
Jisuke,  Esq., 
of  the  Ise  Honse. 

(11.) 


20  ryo  in  gold. 
I  certify  tiiai  owing  to  nnavoidable  necessity  I  have 
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borrowed  tha  above  sum  of  yon.    Bepajment  is  to 

be  made  by  delivering  io  yon  monthly  8  bales  of 

rice,  beginning  with  the  1st  month  of  the  ensuing 

year  of  the  Bat  (1804),  until  principal  and  interest 

are  paid.    This  is  given  for  the  sake  of  fntnre 

security. 

Kyowa,  III,  12  (January,  1804). 

Ohashi  Huteyemon.     [Seal] 
To 

Heizaburo  Esq., 

Jisnke,  Esq., 

of  the  Ise  House. 

(12.) 
Money  Borrowed. 
100  ryo  in  gold. 
I    certify    that    owing   to  unavoidable  necessity  I 
have  borrowed  the  above  sum  of  you.    I  shall 
repay  principal  and  interest  without  fail  by  the 
ensuing  11th  month*    ^l^is  is  given  for  the  sake  of 
future  security. 
Kwansei,  X,  5  (June,  1798). 

Kokuma  Okuhei.     [Seal] 
To 

Heizaburo,  Esq., 
of  the  Ise  House. 
The  above  is  correct. 

(18.) 

Memorandum. 

20  ryo  in  gold. 

I  certify  that  I  have  borrowed  the  above  sum. 

12th  month,  12th  day 

Sugaya  Danuosuke.     [Seal] 
To 

Heizaburo,  Esq., 
of  tbe  Ise  House. 
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Vo.  271        (Note,  by  the  sender  of  the  docnmeiits. 

*  The  last  two  documents  appear  to  have  been  execut- 
ed prior  to  the  order  of  the  9th  year  of  Kwansei 
(1797)}  annulling  certain  claims.^  Should  they 
therefore  be  rejected  ? ') 

(14.) 

Memorandum. 

50  ryo  in  gold. 

I  certify  that  I  have  received  the  above  sum  ;  I  will 

afterwards  replace  this  by  a  formal  document. 

8rd  month,  2nd  day. 

Sugaya  Dannosnke.     [Seal] 
To 

Heizaburo  Esq., 

of  the  Ise  House. 

8.  Appended  Answer^  by  Yabe,  Under- Minister  of  tlie 
Inte}ior,^ 
**  In  regard  to  your  letter,  an  instrument  of  debt,  even 
though  old  in  date,  is  to  be  taken  cognizance  of  and  pay- 
ment ordered,  either  if  it  is  dated  subsequent  to  the 
Nullification 3  Order  of  IX  Kwansei,  or  if  [being  of  a  prior 
date]  the  claim  evidenced  by  it  is  in  fact  a  deposited  fond, 
bearing  no  interest;  but  it  is  not  to  be  taken  up  and 
ordered  paid,  either  if  there  is  sufficient  evidence  that  it 
was  executed  (though  bearing  no  date)  before  that  Order, 
or  if  the  parties  disagree  about  the  two  dates  [unless  it 
was  ^iveu  for  a  deposited  fund].  Such  has  been  the  practice. 
But  in  such  a  case  as  the  above,  where  the  creditors  have 
been  negligent  in  demanding  payment,  further  inquiry  is 
iieccBsary  before  we  can  give  final  answer. 

1.  But  this  order  (see  No.  13,  ante)  threw  out  of  court  only  thoBd 
claims  which  were  coutraoted  before  the  9th  month,  Ist  day,  of  that 
year.  The  suggestion  may  be  that  the  documents  were  intentionally 
postdated.  2.  Probably  Finance  Magistrate.  8.  JiCtA'^n  (lit.  abandon- 
incut).  This  term  is  now  used  to  signify  the  "  release  "  of  English 
la\Y. 
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4.  Letter  from  tJie  above  Yabe,  Utider-Minister  of  the  Interior , 
to  Totjama,  Warden  of  the  Palace  Gate,  Town  yiaffh- 
trate  of  the  North. 

**  Enclosed  is  a  copy  of  my  answer  to  the  retainer  of 
Matsndaira,  Governor  of  the  Gapitfil,  by  whom  I  have  been 
consulted  about  an  action  on  a  money  loan  now  pending 
before  yon.  I  beg  to  ask  whether  yon  have  any  objection 
to  make  to  it  ?" 


[No.  28]    Disposition  of  Actions  on  Monetj  Loans. 

A  Proposal  laid   before  the  Council  of  State  by 
Torii,  Lord  of  Kai,  Town  Magistrate. 

Dated  Tempo,  Xm,  10,  1  (November  8,  1842).i 

1.     Proposal. 

<'  The  failure  of  debtors  to  repay  their  borrowings  has 
recently  become  so  frequent  that  creditors  have  been  obliged 
to  resort  to  usury  to  recoup  their  losses,  and  in  conse- 
quence the  circulation  of  money  is  at  present  very  sluggish. 
Seeking  a  remedy  for  the  situation,  you  have  condescended 
to  consult  me  upon  the  subject  and  to  ask  whether  anything 
can  be  effected  by  a  revision  of  the  system  of  procedure  in 
actions  on  money  loans.  The  result  of  my  deliberation  I 
now  lay  before  you. 

[Rulnic],  As  money-lending  is  intimately  connected 
with  the  circulation  of  money  in  the  world,  the  rules  of 
procedure  relating  thereto  must  be  adapted  to  the  needs  of 
the  time.  Thus,  when  it  was  found  that  the  money  circu- 
lation had  been  ii^uriously  effected  by  the  Nullification  Order 
of  Kyoho,  I  (1716),  an  Order  ^  was  issued  in  Eyoho,  XIV 
{1729),  by  which  all  actions  on  money  loaus,  etc.,  contracted 

1.  Cited  from  Tempo  Kaikaku  Yo-attukai  ("  General  Beform  of 
Practice  in  Tempo  *').    2.  See  No.  1,  ante. 
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Ho.  S8J  after  the  let  month  of  that  year  were  to  be  taken  eognizanoe 
of.  Another  change,  however,  was  made  by  the  Order  of 
Yenkyo,  in,  8  (1746),  by  which  ^  all  claims  based  on 
money  loans,  etc.,  contracted  before  Yenkyo,  I  (1744),  were 
to  be  settled  oat  of  court,^  while  in  actions  on  claims 
contracted  from  and  after  that  year  the  defendant  was  to  be 
summoned  to  the  Chamber  of  Decisions  on  the  4th  or  21st  of 
the  month  and  ordered  to  pay,  and  on  default  an  instalment 
order  was  to  issue,  and  if  the  default  continued,  he  was  to  be 
put  in  bankruptcy.  Since  that  time  the  system  of  execution 
in  bankruptcy  in  the  Town  Magistrate's  Court  has  been 
conducted  on  those  lines.  But  the  effect  of  that  s}'stem 
was  almost  destroyed  by  the  Resolution  of  the  Chamber  of 
Decisions  in  Bunkwa,  III,  5  (July,  1806),  by  which'  it  was 
deteimined,  after  a  report  to  the  Council  of  State,  to  make  a 
change  in  the  established  amounts  of  the  instalment-sche- 
dule by  reducing  the  yearly  amounts  payable.  The  chief 
consequence  of  this  order  has  been  that  the  instalment- 
amounts,  already  small,  became  still  smaller,  and  it  was  not 
merely  not  worth  while,  but  was  even  prejudicial  to  the  creditor 
to  bring  an  action  for  his  claim ;  and  the  tendency  has  been 
to  force  him  invaiiably  into  a  private  settlement,  and  for 
him  to  receive  a  part,  say  one-third,  of  the  amount  in  ready 
money,  and  as  to  the  rest,  either  to  get  the  debtor  to  re* 
write  the  claim,  or  to  release^  it  entirely.^ 

Furthermore,  men  of  late  have  become  more  and  more 
self-willed  and  shameless,  insomuch  that  when  they  borrow 
money,  they  imagine  that  they  csn  delay  payment  indefinitely 
by  making  some  excuse  or  other ;  while  the  creditors,  on 
tlio  other  hand,  to  make  good  the  loss  arising  from  the 
devices  of  the  debtors,  naturally  have  recourse  to  nsur}*,  and 


1.  See  No.  5,  ante.     2.  Aitaixumi.    3.  See  No.  99,  infra.     The 
Nullification  Order  of  Kwtnsei,  IX  (1797),  is  not  mentioned.    See 
No.  13,   ante.     4.  Kamben  (pardon,  release).     6.  Here  the  rabrio 
ends. 
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have  thus  brought  down  upon  themselves  yoor  reeent  order 
for  the  rednetion  of  the  rotes  of  mterest.  In  seeking  to  core 
theee  evils  and  that  of  the  inactive  circulation  of  money,  the 
best  measure,  in  my  opiniou,  would  be  to  disregard  all 
minor  considerations  and  thoroughly  reform  the  laws  on  this 
subject,  so  as  to  facilitate  legal  proceedings  as  much  as  pos- 
sible and  give  the  creditor  a  guarantee  that  he  shall  obtain 
satisfaction  without  foil,  if  suit  be  brought,  thus  relieving 
him  from  fear  and  disposing  him  to  lend  money  at  ordinary 
rates.  I  therefore  enclose  a  docnment  setting  forth  the 
details  of  the  reforms  which  seem  to  me  desirable.  Pre* 
judiced  as  it  may  be,  I  beg  your  consideration  of  it.  If  it 
meet  your  views,  I  shall  make  a  further  report  as  to  the 
form  of  the  Proclamation  to  the  townspeople  ou  the  subject 
of  the  enclosure. 

10th  month. 

Torii,  Lord  of  Kai.*' 

2.  Proitoted  Law  Amending  tlie  method  of  disponng  of  Actions 
on  Money  Loans. 

Dated  Tempo,  Xm,  10  (November,  1842). 
*'  Art,  1.  (1)    [Ordinary]  money  loans ;  i 
(2)  Prayer-fund  loaus ; 
(8)  Patent-fund  loans ; 

(4)  Loans  on  hypothecs  ; 

(5)  Advances  on  behalf  of  another ; 

(6)  Loans  for  taxes  due  in  advance ; 

(7)  Wages  for  labor ; 

(8)  Earnest-money ; 

(9)  Dowry-money ; 

(10)  Unpaid  purchase-money ; 

(11)  Investment-loans ; 

(12)  Loans  to  Government  vassals  or  Oovem- 

ment  merchants  secured  by  hypothec  of 
ground-rent  or  house-rent  of  residence* 
laud  received  from  the  Government ; 

1.  For  the  Temaoolar  terms,  aee  No.  6,  ante. 
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Ko.  88]  For  these  claims  the  rule  shall  be  as  follows.    An 

order  for  payment  within  80  days  shall  first  be  made ;  if  at 
the  end  of  that  time  payment  is  not  made,  an  order  shall 
issue  for  payment  by  instalments,  twice  a  month ;  if  de&ult 
continues,  an  order  of  execution  iu  bankruptcy  shall  issue* 
If  a  debtor  fails  to  appear  on  summons,  or  is  in  [wilful] 
default  after  being  ordered  to  pay,  he  shall,  if  one  of  the 
military  gentry,  be  reported  to  the  Council  of  State,  or  if  of 
the  priesthood,  farmers,  or  townspeople,  be  punished.  [Such 
has  been  the  law  heretofore  in  force].  Henceforth  this 
regulation  is  repealed  as  to  farmers  and  townspeople.  When 
an  action  of  the  above  sort  is  brought  against  such  a  person, 
the  parties  shall  be  ordered  to  appear  without  delay  and 
confront  each  other,  with  oral  pleadings;  and  if  their 
statements  correspond,^  and  there  is  no  irregularity  on  the 
face  of  the  instrument  of  debt,  the  Court  shall  issue  an 
order  for  payment  within  a  term  double  that  in  case  of  a 
house-pledge  loan ;  if  there  is  a  default  at  the  end  of  that 
period,  the  debtor  shall  be  ordered  to  confinement  in  the 
hand-stocks,^  whence  he  shall  be  released  on  payment  of  the 
claim ;  if  the  default  continues,  an  order  of  exeontion  in 
bankruptcy  shall  issue.  If  the  parties  are  at  issue  upon 
the  facts,  the  Court  shall  try  the  issue,  and  then,  if  neces- 
sary, proceed  as  above. 

If  at  the  end  of  the  term  above  mentioned  the  debtor 
sends  a  representative,  alleging  illness  in  excuse  for  non- 
payment, then  an  inquiry  shall  be  made  as  to  the  truth  of 
this,  provided  the  defendant  is  a  resident  of  Yedo,  by  the 
local  official  of  his  district  or  by  an  officer  of  the  Court,  and 
if  the  fact  is  as  alleged,  an  order  to  be  confined  at  home,' 
[but  not  to  be  put  into  stocks,]  shall  be  made.  If  the  debtor 
resides  in  a  distant  province,  whence  he  has  been  summonedi 


1.  That  is,  if  the  defendant  does  not  deny  tlie  fMts  alleged.  S.  Ts- 
jihazuke.  The  defendant  was  committed  to  the  hoase  of  a  relative  or 
friend  for  safe-keeping.    8.  0$kikome, 
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the  local  official  sball  make  inqairieB,  and  if  they  are  satis- 
hcioTjf  the  Court  shall  grant  the  representative's  request  to 
take  the  defendant's  place  and  shall  treat  him  as  the  defend- 
ant in  the  case ;  if  however,  there  arises  any  doubt  as  to  the 
truth  of  the  excuse,  the  Court  shall  instruct  the  feudal  lord 
or  the  esquire  or  the  deputy  to  make  the  necessary  inquiries. 
Appetuled    Xote,^     Fixing   the  term  of   payment    at 
double  that  used  for  suits  on  house-pledge  loans,  as 
stated  in  the  text,  is  quite  proper.    But  to  issue  an 
order  of  execution  in  bankruptcy  in  so  short  a  time 
seems  too  severe,  at  least  where  the  defendant  is  a 
farmer.     In  that  case,  then,  let  the  rule  be  that  if 
the  debtor  pays  the  greater  part  of  the  debt,  the 
term  shall  begin  de  novo;  provided,  of  course,  that 
if  lifter  this  a  default  occurs,  execution  iu  bank- 
ruptcy Khali  be  ordered  iis  stated  in  the  text. 
An,  2.     The  term  of  the  hand-stocks  confinement  and 
the  home-confinement  shall  be  about  80  days  ;  if  at  the  end  of 
this  time  payment  is  not  made,  execution  shall  be  ordered 
as  above. 

Ah.  8.  If  it  appears  that  the  debtor  has  secreted  his 
property,  or  committed  any  other  illegal  act,  [he  aud]  the 
local  officials  shiill  on  proof  of  this  be  suitably  punished. 

Art,  4.  If  the  defendant  is  in  fact  a  dependent  >  in  the 
house  of  another,  he  will  have  no  property  to  be  taken  on 
execution  ;  but  if,  though  nominally  a  dependent,  he  really 
has  property  of  his  own,  or  carries  on  a  fair  business, 
he  must  deliver  up  his  clothes,  utensils,  [and  other 
movables]. 

Ah,  5.  The  same  rule  shall  be  applied  where  the  defen- 
dant is  a  domestic  servant ;  and  the  Court  may,  if  desirable, 
order  his  surety  ^  to  undertake  and  pay  the  claim. 


1.  By  the  Conneil  of  State.  2.  Dohjo,  3.  Every  servant  was 
required  to  have  a  surety.  See  the  enactments  in  Budorff*s  Toku- 
gaioa  Oesetxtammiungf  pp.  61-64. 
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No.  28;  Ai-t.  6.    If  any  of  the  cnltivated  or  residence  land  of 

a  debtor  against  whom  ao  order  of  ezecation  has  issued  is 
subject  to  a  pledge,  the  Court,  if  upon  examination  of  the 
instrument  it  appears  that  the  pledge  was  made  before  the 
action  was  commenced,  shall  order  the  pledged  property  to 
be  sold,  the  proceeds  being  paid  to  the  pledgee  to  the  amount 
of  his  claim,  and  the  surplus  to  the  plaintiff;  if  there  be  no- 
surplus,  the  Court  shall  sanction  whatever  arrangement 
mny  be  reached  between  the  pledgee  [and  the  plaintiff  in 
rogiird  to  the  latter's  receiving  a  share  in  the  proceeds]  • 
But  an  instrument  purporting  to  be  one  of  pledge,  yet 
bearing  no  coimterseal  of  the  local  officials,  shall  bo  treated 
merely  as  an  ordinary  instrument  of  loan.  Even  though 
no  pledge  exists,  the  land  shall  be  delivered  over  to  the 
plaintiff  not  directly,  but  in  the  form  of  money,  the  land 
being  sold  and  the  proceeds  applied  to  the  debt. 

Art.  7.  Money,  residence  land,  and  cultivated  land 
brought  by  the  wife  [of  a  bankrupt]  in  dower  shall  likewise 
be  npplied  as  above  described  to  the  payment  of  the  debts ; 
unless  it  stands  in  the  name  of  the  wife  and  is  clearly 
proved  to  have  been  brought  in  dower,  in  which  case  it 
shall  be  exempt. 

Art,  8.  Where  an  action  is  brought  against  one  who 
has  been  subjected  to  execution  in  bankruptcy  and  has 
delivered  up  all  his  property  and  is  living  as  a  dependent  in 
the  house  of  another,  the  Court,  if  on  investigation  it 
appears  that  he  is  carrying  on  a  fair  business,  shall 
proceed  against  him  as  described  above  in  the  case  or 
dependents,  and,  if  it  is  satisfied  that  he  is  in  fact  adependent» 
shall  dismiss  the  action,  ordering  snit  to  be  brought  when 
he  has  again  acquired  means. 

An,    9.      Actions   upon   claims    existing    before    the 

[Nullification]   Order   of    Kwnnsei,    IX    (1797),^  shall  be 

taken  up  and  adjudicated,  if  the  defendant  admits  the  fact 


1.  See  No.  13,  ante. 
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of  the  borrowing,  no  matter  how  many  years  have  elapsed 
between  the  conclosion  of  the  contract  and  the  bringing  or 
Bait.  But  sometimes  this  interval  is  so  long  that  the 
accnmalated  interest  has  come  to  exceed  the  principal,  and 
sometimes  one  who  is  dunned  for  a  liability  of  a  parent  or 
other  ancestor  is  forced,  in  order  to  avoid  a  suit,  to  acknow- 
ledge the  claim  and  renew  the  liability  in  his  own  name 
by  an  instrument  of  loan  or  of  deposit  ;i  in  these  casesi 
after  investigation,  the  Court,  if  it  is  the  ease  of  the  interest 
exceeding  the  principal,  shall  order  the  interest  to  be  re- 
duced to  the  amount  of  the  principal,  or,  if  it  is  the  case  of 
an  ancestral  debt  or  of  a  claim  which  has  been  outstanding 
for  10  years  or  more,  so  that  compound  interest  has  been 
reckoned  and  the  debtor  has  renewed  the  entire  amount  in  a 
new  instrument  of  loan  or  deposit,  shall  order  a  private- 
settlement,^  without  giving  judgment. 

Art,  10.  Actions  upon  credit  sales  are  difficult  to 
adjudicate  when  brought  many  years  after  the  claim  arises, 
because  the  parties  make  endless  contradictions  in  regard  to 
their  accounts  ;  henceforth  the  period  of  limitation  for  such 
actions  shall  be  10  years.  Actions  brought  later  than  that 
shall  not  be  taken  up,  and  private  composition^  shall  be 
ordered. 

Art.  11.  Nevertheless  an  action  on  a  credit  sale  made 
more  than  10  years  previously  shall  be  taken  up  and  sn 
order  of  payment  issued,  if  the  parties  have  continued  their 
transactions  down  to  within  10  3'ears  and  a  part  of  the  money 
has  already  been  paid.* 


1.  The  renewal  by  an  iustroment  aekuowledgiug  a  depofit  of 
money  was  a  favorite  transaction,  becauFe  the  creditor  obtained  a 
better  remedy.  See  Part  III,  Section  III.  2.  Aitaitumi.  8.  Soisai, 
4.  The  meaning  is  not  clear ;  bnt  at  any  rate  it  aeems  that  some- 
thing more  most  have  happened  in  the  10  years  than  a  mere 
part-payment* 
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No.  27]  An,  12,     It  has  been  castomary  not  to  allow  interest  OD 

ordinary  credit  sales,  except  in  the  case  oi  sales  of  dried 
sardines,  where  8  Hn  a  day  are  allowed.  Bat  this  exception 
has  no  good  ground ;  hereafter  no  interest  shall  be  allowed  in 
credit  sales,  even  though  the  parties  have  expressly  stipulated 
for  interest  if  the  money  is  not  paid  when  due  and  have 
affixed  their  seals  to  their  account  books  in  token  of  it. 
A^-t,  18.  (1)  Ground-rent; 
(2)  Shop-rent: 
The  rule  in  suits  on  these  claims  has  been  to  order 
paymeut  within  80  days,  and  on  default,  to  order  payment 
by  instil  Iments,  and  ou  further  default,  to  order  execution  in 
bankruptcy.  Yet  both  of  these  differ  from  the  ordinary 
money -claim  in  which  the  parties  compound  the  iu- 
terest;^  henceforth,  therefore,  they  shall  be  ordered  for 
payment  within  the  [smaller]  period  allowed  for  house- 
pledge  claims^  and  on  default  an  order  for  execution  in  bank- 
ruptcy flhaU  be  made. 

Appended  Xote,     Although,  as  you  say,  claims  for  ground- 
rent  and  shop-rent  differ  from  an  ordinary  money- 
claim  in  which  the  parties  compound  the   interest, 
yet    it    would    tend    to    confuse    the  distinction 
between  a  principal  action  and   a  money  action 
if  we  placed  these  two  classes  on  the  same  footing 
as    house-pledges.       Henceforth,   therefore,   they 
should  continue  to  be  disposed  of  with  the  same 
orders   and   periods  as   the  other  claims  coming 
under  the  head  of  money  loans. 
Art.  14.    Where  it  appears,  in  actions  on  house-pledges, 
laud-pledges,  etc.,  that  the  plaintiff  is  a  different  person  from 
the  one  to  whom  the  instrument  of  debt  is  made  out,  the  rule 
has  been  hitherto  that  the  action  should  not  be  taken  up,  and 


1.  lii-hai  ni  ituni  ordinarily  means  to  "  doable  the  interest,'*  i.  e. 
eomponnd  it.    No.  86,  infra,  shows  that  it  was  allowable  in  ordi- 
nary loan 4  to  compound  the  interest. 
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that>  even  though  the  plaintiff  asserts  that  he  has  reeeived  an 
assignment  of  the  instroment  from  the  creditor,  the  claim 
shoold  not  he  acQadicated  unless  good  evidence  of  this  is 
offered.  The  effect  of  this  rule  was  clearly  not  to  forbid  an 
assignment  of  the  instrument  of  debt ;  and  it  has  resulted 
that  many  persons  have  endeavored  to  obtain  claims  against 
others  by  buying  up  old  instruments,!  accounts  books,  etc., 
and,  after  prevailing  on  the  creditor  to  acknowledge  this  as 
a  transfer  of  the  claim,  brought  suit  against  the  debtor. 
The  evil  was  greatest  for  defendants  in  rural  districts,  who 
would  rather  enter  into  a  composition  than  incur  the  expense 
of  standing  a  suit.  But  a  decision  of  the  Chamber  of 
Decisions,  in  Temmei,  Ym,  5  (June,  1788),  put  an  end  to 
the  evil  by  ordering  that  no  assignment  of  a  debt  should  be 
permitted,  except  to  a  father,  mother,  or  brother.  This 
decision  shall  continue  to  be  law,  and  the  exception  shall 
also  include  the  assignment  of  a  patent-fund  loan  by  a 
master-blindman  ^  to  a  disciple,  a  transaction  already  per- 
mitted. 

Art.  15.  Although  cognizance  used  to  be  taken  of 
all  actions  on  money  loans  where  the  amount  sued  for  was 
not  less  than  5  momme  in  silver  or  500  mon  in  small 
money ,^  yet  it  tended  to  produce  burdensome  litigation ;  so 
that  iu  Bunsei,  year  of  the  Horse,  Ist  month  (February, 
1822),  it  was  decided  by  the  Chamber  of  Decisions  that  the 
complaint  should  be  dismissed  in  actions  claiming  less  than 
1  bu  in  gold,  or  15  momme  in  silver,  or  1500  mon  in  small 
money.  But  in  spite  of  this  reform  there  has  been  much 
hardship  for  the  people  of  distant  villages,  against  whom 
(sometimes  against  a  whole  village)  suit  is  often  brought  for 
a  trifling  sum  due  upon  a  money  loan  or  a  credit  sale. 
Henceforth,  in  actions  in  which  both  parties  live  within  the 

1.  Ko-ihotnon;  the  original  in  a  claim  since  re-written  in  a  new 
instroment.  2.  Zato,  See  No.  9,  ante.  8.  Zeni;  copper  and  iron 
money. 
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Ko.  88]  city  of  Yedo  or  the  defendant  lives  within  5  ri  thereof,  and  the 
eomplaint-indorsement^  orders  appearance  on  the  7th  day, 
the  minimam  sum  for  whieh  suit  may  he  brought  shall  be  1 
bu  in  gold,  or  15  momme  in  silver,  as  above  stated;  whUe  in 
actions  in  whieh  the  defendant  lives  more  than  5  ri  distant 
from  the  city,  the  minimnm  sam  shall  be  1  ryo  in  gold,  or 
60  momme  in  silver  (the  present  rate  of  exchange),  or  6,500 
mon  of  small  money. 

Art.  16.  In  actions  on  money  loans  bearing  the  seal 
of  the  rural  district,'  the  practice  has  been  that,  although  in 
suits  against  the  fiurmers  of  a  village  it  appears  that  the  debt 
was  really  a  debt  of  the  feudal  lord  or  the  esquire,  yet  this 
&ct  cannot  be  taken  cognizance  of,  if  there  is  on  the  instru- 
ment no  official  seal  or  indorsing-seal  of  the  feudal  lord  or  the 
esquire ;  >  unless  the  assertion  of  the  farmers  as  to  the  real 
purpose  of  the  loan  is  corroborated  by  the  feudal  lord  or  the 
esquire  and  a  promise  of  payment  is  made  by  him,  in  which 
case  payment  shall  be  ordered  accordingly.  But  where  there 
is  an  official  seal  or  indorsing-seal  of  the  feudal  lord  or 
the  esquire  or  a  retainer,  or  where  there  is  a  collateral  in- 
strument by  such  a  person,  the  feudal  lord  or  the  esquire 
shall  be  ordered  to  pay,  although  no  petition  has  been  made 
to  that  effect.  The  decision  ^  of  the  Ohamber  of  Decisions 
in  Kwausei,  11,  2  (March,  1790),  has  hitherto  been  observed 
as  the  law.  Yet  in  such  cases  the  persons  whom  the  credi- 
tors specially  look  to  are  not  the  feudal  lords  or  the  esquires, 
but  the  fiurmers  themselves  ;  and  the  purposes  of  the  credi* 


1.  Meya$}i'Urahan.  The  Court  indorsed  the  complaint,  ordering 
an  appeftrance,  and  the  plaintiff  served  it  on  the  defendant.  S.  Go. 
Bee  No.  7,  ante.  8.  One  or  more  villages  often  pledged  the  rice- 
prodnet  as  secnrity  on  payment  of  advances  made  to  their  lord. 
The  lord  instigated  or  compelled  this,  and  expected  to  pay  the  debt 
fitnn  the  rioe-tax.  Bat  Apparently  the  transaction  was  snoh  as  to 
place  the  villagers  in  the  position  of  borrowers,  in  name  at  least. 
4.  No.  7,  ante. 
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ton  would  be  defeated  >  if  the  feudal  lord  or  the  esquire  were 
made  aolely  responsible  and  a  payment  by  instalments 
ordered.  Heneeforthi  then»  where  an  iustmment  of  debt 
made  by  fiurmers  with  the  seal  of  a  rural  district  fails  to 
contain  the  official  seal  or  indorsing-seal  of  the  feudal  lord  or 
the  esquire  or  a  retainer,  and  there  is  no  collateral  instru- 
ment»  the  debt  shall  not  be  recognized  as  that  of  the  feudal 
lord  or  the  esquiroi  even  though  the  farmers  request  this  ; 
and  if  after  an  order  for  payment  within  a  certain  term  the 
elaim  is  still  in  arrear,  the  Court  shall  order  the  counter- 
sealing  village  officers  to  be  put  in  stocks ;  if  the  default 
continues^  the  villagers  shall  be  ordered  to  contribute  to- 
wards its  payment ;  or  if  the  debt  was  incurred  by  action 
of  the  officers  only,  and  the  people  knew  nothing  of  it,  an 
order  of  execution  in  bankruptcy  shall  be  made  against  the 
officers,  if  they  do  not  pay.  But  where  the  instrument 
contains  the  official  seal  or  indorsing-seal  of  the  feudal  lord 
or  the  esquire,  or  where  there  is  a  coUatend  instrument, 
he  shall  be  ordered  to  take  up  and  pay  the  debt,  if  petition 
is  made>  to  that  effect. 

Append&d  Note,  Although,  as  you  say  above,  there 
may  be  cases  in  which  the  only  persons  acquainted 
with  the  transaction  are  the  village  officers,  and  the 
fiurmers  themselves  are  without  knowledge  of  it, 
and  in  such  cases  it  would  seem  quite  proper  to 
order  execution  in  bankruptcy  for  the  village 
officers,  yet  a  strict  enforcement  of  this  rule  woulp 
result  in  utter  ruin  for  the  officers  and  their 
families  or  in  their  removal  to  some  distant  village, 
and  the  pnblic  business  of  the  village  wonld  be 
completely  at  a  standstill,  so  that  great  caution 
must  be  exercised  iu  pushing  the  rule  to  this 


1.  Boeanse  the  only  real  aecarify  the  lender  had  was  the  pledge 
of  the  riee-prodaot.  S.  Whether  by  the  plaintiff  only  or  by  the  village 
does  not  appear. 
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Ko.  28]  ezireme.    This  is  eBpeciaUy  bo  since  an  eqnal 

debtor,  if  not  the  sole  real  debtor,  in  sneh  cases,  is 

nsnally  the  feudal  lord  or  the  esquire,  even  though 

the  bstrument  does  not  bear  his  official  seal  or 

indorsing  seal ;  so  that  the  best  method  seems  to 

be   to  order  the  villagers  to   contribute  to  the 

pa3rment  of  the  claim.^  This  rule  however,  need 

not  be  strictly  carried  out,  wherever  after  mature 

deliberation  the  circumstances  seem  to  make  it 

desirable  not  to  do  so.     Where,  however,  there 

exists   a  seal  of  the  feudal  lord  or  esquire,  as 

above  stated,  the  rule  should  be  as  stated  in  the 

text. 

An.  17.    Pledges  of  reliable  property .^ 

The  rule  has  been  for  this  class  of  claims  that  they 

shall  be  treated  analogously  to  house-pledges,  and  payment 

shall  be  ordered  within. a  term  of  days  proportional  to  the 

amount  borrowed ;  tbat  an  instrument  purporting  to  evidence 

a  sale  of  house  or  storehouse  [but  in  reality  given  by  way 

of  security]    shall  be  treated  as  a   h3rpothec-instrument,' 

unless  it  bears  the  coanterseal  of  ward  officers,  relatives, 

and  [ward]  general-representatives,^    in  which  case  it  shall 

be  treated  as  a  house-pledge;  that  even  a  loan  made  on 

deposit  of  title-deed  with  the  lender  shall  be  treated  as  an 

ordinary  loan,  if  the  instrument  bears  no  counterseal  of  the 

ward  officers.     Decisions   shall  be  hereafter  rendered,  as 

formerly,  according  to  these  rules. 

1.  The  idea  seems  to  be  that,  while  the  lord  cannot  be  held 
liable,  jet  the  debt  is  no  more  that  of  the  village  officers  than  of  the 
people,  aud  that  they  should  therefore  not  be  obliged  to  bear  alone 
the  brunt  of  their  suretyship.  Yet  the  officers  alone  had  taken  part 
iu  the  transaction,  and  tbis  seems  very  good  ground  for  the  distinc- 
tion criticized  by  the  annotator.  2.  Tashiha  naru  ahichi-moUu, 
The  force  of  the  tashika  nam  is  not  quite  clear.  The  mottu  pro- 
bably indicates  houses,  valuables  and  things  other  than  land.  8. 
Hypothecs  were  on  the  footing  of  ordinary  loans.  See  fupra,  pauim, 
4.  Sodai;  this  seems  to  imply  that  the  sodai  were  not  reckoned  as 
among  the  machi-yakunin. 
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Art.  18.  Billii  of  exchange.  The  rule  Id  regard  to 
Baits  for  money  dne  on  bills  of  exchange  is  that  they  shall  be 
treated  ou  the  footiug  of  actions  on  house-pledges,  and  shall 
be  ordered  for  pa3rnieiit  within  similar  periods,  unless  the 
amount  bears  interest,  when  they  shall  be  treated  on  the 
footing  of  ordinary  loans.  This  rule  shall  remain  iu  force 
for  the  future. 

An.  19.     (1)  Building-loans ;  1 
(2)  Money  advanced ;  * 
(8)  Sundry-expense  money.  ^ 
These  three  classes  of  claims  shall  be  treated,  as  hereto- 
fore, on  the  footing  of  ordinary  loans. 

Apitended  Xote.  In  claims  for  sundry -expense  money , 
[the  defendant]  is  under  an  obligation  to  pay  the 
expenses  incurred  [by  the  plaintiff] ,  for  which  the 
defendant  ought  to  have  forwarded  [the  money]  • 
Now  such  advances  are  of  course  made  without 
agreement  for  interest,  and  it  has  long  been  cus- 
tomary to  treat  it  as  a  principal  action,  analogously 
to  the  house-pledge,  although  under  exceptional 
circumstances  it  may  be  treated  as  a  money  action, 
analogously  to  ordinary  money  loans.  This  was 
the  decision  of  the  Chamber  of  Decisions  some  years 
ago,  and  the  same  rule  shall  obtain  heuce-forth^ 

Art.  20.     (1)  Money  granted  :  * 

l.FuMn-kin;  money  lent  to  another  for  building  expenses. 
2.  Shiokuri'kin ;  nsnally,  money  sent  in  remittanoes  from  time  to 
time,  generally  by  way  of  gift ;  bat  the  term  seems  to  be  applied 
nsnally,  as^a  eaphemism,  to  the  advances  of  money-lenders  to  gentry  t 
on  security  of  taz-riee.  See  No.  57,  infra.  8.  Zatnt-yo-kin ;  appar- 
ently money  due  from  A  on  account  of  expenses  incurred  by  B  on  A*s 
behalf ;  answering  roughly  perhaps  to  the  English  "  money  paid  to  the 
defendant's  use,'*  or  to  the  French  **  geition  d'affaires"  and  perhaps 
including  the  expenses  of  an  agent.  4.  Yuzuri-kin;  probably  a  sum 
promised  by  way  of  yuzuri  or  grant,  e.g.  a  transaction  resting  nomi- 
nally at  least  on  family  ailection  or  some  other  reason  than  com- 
mercial gain. 
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No.  26]  (2)  Money  deposited  ; 

(8)  Exchange-money;^ 
(4)  Character-Becority  money :  ^ 
There  had  been  uo  precedent  as  regards  money  deposit- 
ed ;   but  it  was  decided  by  the  Chamber  of  Decisions^  in 
the  3'ear  of  the  Cock,  2d  month  (March,    1887),   on  the 
proposition  of  Naito,  Captain  of  the  Imperial  Body-Gaards,  at 
that  time  Finance  Magistrate,   that  it  shonid  be   treated 
analogously  to  the  house-pledge,  because  it  cannot  be  (as  an 
ordinary  money  loan  is)  applied  to  the  depositary's  own  use.' 
Henceforth,  then,  the  procedure  shall  be  the  same  for  money 
granted  and  the  other  sorts  named  above ;  provided  that  if 
the  sum  is  to  bear  interest  [by  agreement  of  the  parties] ,  it 
shall  be  treated  in  Analogy  to  ordinary  money  loans. 

Art,  21.  Hire  for  chattel-leases.^  This  occurs  where 
a  man  is  unwilling  to  lend  his  money  in  the  ordinary  way, 
not  being  cei'tain  of  payment,  and  so  makes  a  lease-for-hire  ^ 
of  clothes  or  other  things  to  the  debtor,  in  order  that  the 


1.  Ryo-gnye-kin ;  money  to  be  given  in  exchange  for  a  som  o 
a  different  denominRtion  or  metal.  2.  Mimoto-ahokO'liin ;  money 
depoHited  with  a  maHter  or  landlord  or  gaild-master  as  seoarity 
for  bebavior  or  for  performance  of  the  obligations  of  a  position. 
3.  That  is,  there  is  no  reason  why  he  should  not  he  ready  to 
restora  it  at  any  moment;  while  in  ordinaiy  loans  the  money 
had  been  used  and  it  would  be  difficult  to  collect  immediately 
enough  cash  to  discharge  the  claim.  But  there  seems  to  be  also 
the  feeling  that  an  ordinary  lender  on  interest  is  receiving  a 
profit  from  the  transaction  and  hence  ought  not  to  press  the 
debtor  too  hard,  while  the  transaction  of  deposit  is  entirely  gratui- 
tous and  the  depositor's  position  is  not  so  tainted  with  desire  for 
mere  gain  as  to  prevent  him  from  insisting  on  a  strict  performance 
of  the  obligation.  4.  Sonryo  Idmen.  5.  Son-ryo  (price,  hire)-bif/u 
(loan).  The  legislation  on  the  subject  is  given  in  full  infra^  Mo.  70, 
€t  »cq.  It  is  difficult  to  see  whore  the  secunty  to  the  lender  of  the 
clothes  couies  in,  for  probably  the  pledgee  would  hold  them  as 
against  him.  In  fact  the  lender  would  seem  to  liave  had  no  security 
at  all,  but  merely  to  have  reaped  a  high  profit  on  the  loan. 
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latter  may  pledge  the  goods  and  get  money  to  meet  his 
necessities.  In  sneh  cases  the  hirer,  if  he  pledges  the  goods, 
has  a  donhle  charge  to  pay,  viz.,  the  hire  of  the  goods  and 
the  interest  on  the  pledge-loan  ;  and  to  prevent  this  evil,  it 
was  ordered,  in  a  Town-IVoclamation  ^  of  Bnnkwa,  II,  2nd 
month  (March,  1805)  that  such  leases  might  he  made  where 
the  parpose  was  in  fact  to  meet  a  pressing  pecuuinry  neces- 
sity, bat  that  the  term  stipulated  in  the  instrument  most 
not  exceed  8  days.  Henceforth,  therefore,  no  action  on  snch 
a  lease  shall  be  taken  np  if  the  instrument  is  not  in 
accordance  with  the  above  rule,  and  the  sum  to  be  re- 
covered as  hire  shall  be  limited  to  8  days'  amount, 
even  though  a  longer  term  has  been  agreed  on  between 
the  parties ;  and  if  the  borrower  [where  the  term 
exceeds  the  legal  limit]  has  pledged  the  goods  hired* 
he  shall  be  ordered  to  return  them.  But  the  above 
rule  as  to  a  8-days*  limit  does  not  apply  to  leases 
between  friends  or  by  one  not  making  a  business  of  such 
leases. 

Art.  22.  Yearly-instalment  money .^  In  actions  for 
yearly  instalment-money  it  had  been  customary  for  the 
Court  to  pay  uo  attention  to  the  provisions  of  the  instalment- 
instrument  expressly  declaring  the  sum  to  be  payable  in 
yearly  instalments,  but  to  order  pa3'ment  according  to  the 
original  instrument  of  debt.  But,  in  view  of  the  fact  that 
the  arrangement  by  which  the  payment  by  instalments  is  to 
be  made  is  not  arbitrarily  settled  by  the  debtor  himself,  but 
is  made  with  the  consent  of  the  creditor,  the  Chamber  of 
Decisions  decided  in  Horeki,  IX,  5  (June,  1769)  ^  that  instal- 
ment-agreements should  be  carried  out  according  to  the 
intention  of  the  parties,  [and  payment  could  not  be  enforced] 
of  instalments  not  yet  due  ;  but  otherwise  as  to  arrears  of 


1.  Maehi-fure,    2.  Nempn-kin,    8.  Cited  in  the  Section  on  "  In- 
stalment Payments,**  infra. 
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ITo.  S81    inBtalmentfl.i    This  deeiBion  waa  approved  by  the  Council  of 
State,  and  henceforth  such  shall  be  the  rnle. 

Art,  28.  Action  for  plenanre-money.'  In  order  to  pre- 
vent the  running  np  of  credit  acconnte  of  this  sort,  which 
tend  to  produce  numeroiiB  Bpendthrifts,  henceforth  no  action 
shBll  be  taken  np  for  the  recovery  of  arrears  due  for  the  hire 
of  theatre-boxes  in  the  theatres  of  the  Theatre-block  nor  ot 
prostitute-liire  in  the  prostitute-quarter. 

Art.  24.  Precedent,  Subsequent,  aud  Concurrenf 
Actions. 3  If  in  an  action  on  a  money  loan  an  order  for 
payment  has  been  made,  fixing  a  preliminary  term,  and  the 
debtor  is  then  ordered  to  be  committed  to  a  friend  for  safe- 
keeping,^ with  or  without  hand-stocks,  or  to  be  imprisoned, 
as  a  step  in  the  trial  of  some  criminal  charge  pending  (.gainst 
him,  the  proceedings  in  the  precedent  action  shall  be 
suspended  uutil  the  conclusion  of  the  subsequent  action, 
when  final  judgment  shall  be  rendered. 

Art.  26.  If  an  order  of  payment  fixing  a  preliminar}* 
term  has  been  made  iu  one  action,  and  a  subsequent  action 
of  a  similar  sort  ^  is  brought,  convenience  requires  that  the 
second  complaint  should  tempoi*arily  be  rejected,  with  an 

1.  The  meaning  is  this.  When  a  debtor  was  in  arrears  with 
a  large  sum  of  money,  a  new  instrument  was  often  made  out, 
acknowledging  tlie  debt  and  arranging  for  a  payment  by  in- 
stalments. These  instromenis  the  Courts  formerly  did  not  recognize. 
Hereafter  they  are  to  be  reoognized,  and  the  creditor  may  not 
sne  for  the  original  sum  except  as  it  falls  due  under  the  new  ar- 
rangement. Where  a  given  instalment  is  not  yet  due,  it  cannot 
be  precipitated.  But  if  an  instalment  is  not  paid  when  dae,  it  is 
demandable  immediately.  The  "  otherwise"  refers  to  the  immediate 
enforcement,  not  to  any  action  contrary  to  the  parties'  intentions. 
On  the  whole  subject,  compare  the  later  chapter  dealing  with  it. 
2.  Atie-daikiii;  money  to  given  to  dancin^fgirls,  actors,  courtezans, 
etc.  8.  Sen-to ;  go-no ;  ai^to.  The  last  was  an  action  brought  on  the 
same  day  as  another.  It  must  be  understood  that  these  terms 
refer  to  aetions  against  the  same  defendant.  4.  Agnke,  6.  The 
classes  probably  in  the  wi* iter's  mind  are  the  principal  and  the 
mone5'  actions. 
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order  to  the  plaintiff  to  bring  it  forward  again  after  the 
termination  of  the  precedent  action ;  provided  that  where 
the  eabsequent  action  is  by  the  government  for  the  recovery 
of  a  money  claim,  the  precedent  action  sospeuded  until  an 
order  for  payment  in  the  anbsoqnent  one  shall  have  been 
made. 

Art,  26.  If  the  defendant  in  a  precedent  action 
has  died  or  absconded  and  his  patrimony  is  dispersed* 
or  he  has  become  bankrupt  and  entered  a  friend's 
house  as  a  dependent,  and  then  an  action  is  brought 
against  his  surety,  the  latter  shall  be  ordered  to  pay  the 
debt,  just  as  the  debtor  himself  would  have  been ;  but  if 
^he  debtor  has  suffered  confiscation  of  estate  or  auy  heavier 
punishment,  no  order  of  payment  shall  be  made.^ 

Jpjtemhd  Xote.    But  the  better  rule  would  be  that  if 
the  punishment  of  the  debtor  was  not  connected 
with  any  act  respecting  the  claim  which  is  the 
subject  of  the  actiou,  but  was  due  to  some  other 
fault,   the  surety  should  not  be   released    from 
liability. 
An.  27.     If  after  the  debtor  has  delivered  up  all  his 
property  for  the  payment  of  his  debts  a  residue  remains 
unpaid,  and  the  surety  ^  is  sued  for  this,  an  order  of  pay- 
ment shall  be  made. 

Alt,  28.  If  the  subsequent  action  is  on  a  money  loan» 
while  the  precedent  action  is  of  some  other  sort,  the  former 
shall  be  taken  up  and  tried,  notwithstanding  the  existence 
of  the  precedent  action.  ])Ut  if  the  precedent  action  is  one 
for  land-eviction  or  shop-eviction  and  a  subsequent  action 
is  brought  while  the  other  is  pending,  the  procedure  should 
be  first,  to  make  an  order  for  eviction  against  the  defendant- 
tenant,   if  sufficient  ground  is  shown,  and  then  to  summon 


1.  This  probably  reprefents  the  rale  hitherto  observed.  2.  That 
is,  oaeh  surety  would  be  sued  by  tbe  proper  creditor  lor  the  amount 
of  hie  daim  remaining  unpaid. 
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Ko.  28  ^iie  defendant  again,  with  bis  aarety,!  and  try  the  second 
case.  If  the  action  for  eviction  is  the  subsequent  one,  the  sama- 
procedure  shall  be  observed,  [the  eviction  action  being  first 
disposed  of] .  This  preference  given  to  actions  for  eviction 
is  not  withe  ut  its  disadvantage ;  because  a  house-manager,' 
when  he  wishes  to  be  relieved  from  any  concern  in  an  action 
brought  against  one  of  his  tenants,  himself  brings  an  action 
for  land-eviction  or  shop-eviction  against  the  tenant  without 
an}'  real  reason  [except  the  wish  to  free  himself  from  such  a 
tenant] ;  s  but  actions  brought  in  that  wa}'  are  never  to  be 
taken  up. 

Ai-t,  29.  Action  upon  house-pledges  or  any  other 
[brought  against  a  person  already  defendant  in  another  suit] 
shall  be  heard  [first] ,  without  regard  to  priority  in  time. 

Art,  80.  Where  a  precedent  action  is  under  delibera- 
tion by  the  Three  Magistrates,^  a  subsequent  action  brought 
before  their  judgment  is  given  shnll  be  temporarily  rejected, 
with  instructions  to  the  plaintifif  to  bring  it  forwai'd  again 
after  the  precedent  action  is  disposed  of. 

Art,  81.  Concurrent  actions  shall  be  tried  at  the  snme 
time ;  and  if  two  actions  on  money  loans  are  brought  against 
the  same  defendant,  the  order  of  pa3rment  shall  fix  a  term 
proportionate  to  the  combined  amount  of  the  two  claims. 
When  an  order  of  execution  in  bankruptcy  is  made,  the 
proceeds  of  the  estate  shall  be  divided  proportionately  to- 
the  amount  of  the  creditors'  claims. 

Art.  82.  If  on  action  for  land-eviction  or  shop-eviction 
is  brought  on  the  same  day  as  an  action  on  a  money  loan,. 

1.  Ji'itke-nin,  tana'Vke'niu,  2.  lyenwthi.  See  ante,  Ko.  6.  8, 
See  No.  7.  ante,  Preeomably  the  shops  were  leased  on  a  short 
terai — one  month,  probably, — so  that  there  would  be  little  difficulty 
in  claim iug  the  right  to  evict.  4.  Safnlnigyo,  a  session  of  the  Town, 
Finance,  and  Temple  Magistrates;  possibly  it  formed  an  in- 
termediate tribunal,  for  certain  purposes,  between  indiTiduals, 
Magistracies  and  the  Ciiamber  of  Decisions;  but  the  term  mi^ 
be  merely  a  popular  name  for  the  Chamber. 
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the  former  shall  be  tried  first,  and  eviction  ordered  [if  the 
case  requires] ;  and  the  debtor  shall  then  be  snmmoned  again, 
to  be  accompanied  by  his  laud-surety  or  shop-surety,i  who 
shall  then  be  heard.  But  as  this  priority  given  to  the  action 
for  eviction  is  often  tiiken  advantage  of  by  a  house-manager 
ivho  wbhes  to  relieve  himself  from  the  annoyance  of  being 
coucemed  in  an  action  against  his  tenant,^  and  such  a  one 
often  sues  out  without  any  real  cause  au  action  for  eviction. 
In  such  a  case  the  Court  shall  investigate  the  facts,  and,  if 
it  is  satisfied  of  the  plaintiff's  improper  motive,  shall  [tem- 
porarily reject  the  action  and]  order  him  to  bring  it  forward 
again  when  the  other  action  is  disposed  of. 

Ah.  88.  Even  after  a  debtor  hns  been  acjyudged  bank- 
rupt, yet,  if  there  is  a  residue  of  his  debts  still  unpaid  [by 
the  proceeds  of  his  estate] ,  he  shall  be  subject  to  suit 
for  its  recovery   whenever  be  shall   again  acquire  means. 

Art,  84.  Actions  against  militury  gentry  ou  a  money 
loan.  [Here  the  procedure  shall  be :]  First,  au  order  of 
payment  within  80  days ;  then  an  order  of  instalment 
payments  (the  instalment-amounts  to  be  those  of  the  earlier 
practice  ^)  twice  a  month  at  the  Chamber  of  Decisions  ;  then, 
if  the  amount  of  the  instalment- payment  made  is  deficient, 
the  Court  shall  send  back  the  defendant's  retainer  ^  to  his 
ofliciiil  residence  to  obtain  the  amount  and  hand  it  over  ; 
upon  default  in  this  respect  the  defendant's  Chief  Seneschal  ^ 
or  other  high  official  shall  be  summoned  and  reprimanded 


1»  Jiu1ee-nit»t  tana-iike-nin ;  this  mnn  Avas  respouftible  to  the 
honse-mannger  for  the  character  of  the  tenant  (see  Part  II,  as  to  the 
necessity  of  tenants  giving  sureties)  and  Apparently  also  for  his  debts. 
2.  A  perusal  of  Part  II  and  of  the  laws  in  BudorfTs  Tohigmca-Ge- 
ietzMinmluno  will  show  that  a  certain  responsibility  was  placed  upon 
the  landlord  for  the  acts  of  his  tenant,  and  that  it  was  very  natural 
for  the  former  to  resort  to  the  expedient  here  described.  8.  See  the 
allusion  in  Ko.  28, 1,  ante,  to  the  decision  of  the  chamber  on  thia 
subject  in  1806.      4.  Who  appeared  for  his  master,    a.  Karo, 
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No.  38]  for  the  dolay,  or,  if  the  defendant  be  a  vnssal  of  low  degree, 
a  peremptory  order  shall  be  sent  to  his  Chief  of  Bureau, 
fellow-official,  or  family.^  In  all  cases,  if  the  occasion 
requires,  the  retainer  undertaking  defence  on  behalf  of  his 
master  mny  be  sentenced  to  imprisonment.^  Such  has 
been  the  past  pnictice  with  reference  to  military  gentry  ,[and 
in  the  future  it  shall  continue  the  same. 

Jrt.  85.  Actions  on  money-loans  against  a  temple, 
9to-acti)r,3  or  Government-merchant.^ 

These  actions  shallJHLtEeated  in  analogy  to  those  against 
military  gentry,  and  a  repeated  failure  by  the  defendant  to 
bring  the  proper  instalment-amount  shall  be  visited  with 
suitable  punishment. 

Athlemliim.  In  Kwnnsei,  III,  8  (September,  1791), 
my  predecessor  consulted  the  Temple  Magistrate  about  the 
disposition  of  an  action  brought  against  a  temple- incumbent 
on  a  money  loan  received  by  his  predecessor,  who  had  been 
punished  for  8ome  ofifence  [iind  forfeited  his  office] ;  and  the 
Temple  Mngistrate,  Makino,  Lord  of  Bizen,  answered  :  That 
the  incumbent  should  be  held  liable  if  the  predecessor  had 
used  the  seal  of  the  temple  on  the  instrument ;  while  if  he 
had  used  his  own  seal,  the  proper  person  to  sue  was 
the  surety,  not  the  successor ;  That  such  has  been  the  prac- 
tice, and  so,  if  an  incumbent  borrows  money  under  the  seal 
of  the  temple,  with  a  recital  in  the  instrument  that  the 
money  is  to  be  npplied  to  the  repairs  of  the  temple,  the 
debt  is  in  fact  that  of  the  'temple  itself,  and  the  proper 
person  to  be  responsible,  after  the  dismissnl  of  the 
incumbent,  is  the  successor  in  office.  The  above  pre- 
cedent I  was  fortunate  enough  to  find  among  our  records. 
But  this  circumstance  rather  perplexes  me;  according  to 


1.  See  No.  12,  atite,  2.  The  retHiner  not  only  Appeared  for  the 
lord,  but  also  went  to  prison  for  )iim,  if  neoemAry.  8.  See  Chitm- 
berlain's  *' Things  Japanene,"  8.  v.  "llieatre;"  also  the  some 
nnthor's  *' Classical  Poetry  ot  the  Japanese.*'    4.  See  No.  5.  ante. 
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the  speeial  enstom  of  the  Zojo  Temple,  of  the  Jodo  sect,! 
all  debts  incarred  by  the  branch-temples  mnst  be  reported  to 
the  chief  temple  and  sanction  be  obtained,  so  that  a  debt 
incarred  without  such  report  cannot  be  regarded  as  a  debt 
of  the  temple,  and  the  liability  cannot  be  transferred  to  any 
snbseqaent  incambent  even  thoogh  au  instmmeut  is  given, 
nuder  seal  of  the  temple,  reciting  that  the  money  is 
borrowed  for  the  nse  of  the  temple ;  althongh  a  transfer 
of  the  liability  is  aUowed  where  the  instrument  rends 
''transferable  to  the  disciples  of  the  debtor,"  though 
even  in  this  case  not  ns  a  temple*debt.  This  custom  of 
that  temple  has  often  been  pleaded  in  defence  to  actions  on 
money  loans,  snd  my  predecessors,  during  and  since  the 
period  Bunsei  (1818-1829),  have  often  consulted  the  Temple 
Magistrate  on  the  sul^ect,  his  reply  being  always  that  the 
person  to  whom  the  liability  should  be  transferred  in  such 
a  case  is  the  debtor's  surety  or  religious  associate,^  and  that 
where  the  surety  has  died  or  retired  and  there  is  uo  sssociate, 
the  creditor  is  without  redress ;  so  that  in  such  cases  it  has 
been  customary  to  induce  him  to  compromise.'  Notwithstand- 
ing this  answer  of  the  Temple  Magistrate,  [it  is  nut  a  desirable 
rule,  and] ,  now  that  a  general  reform  is  to  be  made  in  our 
m^hods  of  treating  the  various  actions,  it  should  be  ordered 
that  heneefbrth  all  debts  incurred  by  the  iucumbent  of  any 
temple  of  any  sect  shall  be  regarded  as  those  of  the  temple 
itaelf  and  tlie  liability  transferred  to  the  successor  in  office, 
provided  that  the  instrument  bears  the  temple-seaL 


l.The  Uurjce  temple  in  Shiba  Piirk,  patronized  bj  Ijejrasa 
and  eonteining  in  its  enelosare  the  tombe  of  teTeral  Shitgiin«. 
S.  Ha-rmi  (religioos-relaiionfthip).  The  term  is  osoallj  applied 
to  the  idatMHiahip  between  an  elder  priest  and  thos«?  jonnger  ones 
(osnaHj  of  an  iniaiot  iprade  of  priesth<iod)  wbo  asiioeiate  themselves 
with  faim  aa  his  diseiples.  Thej  form  a  ciimpanj  boond  by  thi« 
**  T^i^omM  rd«tioiiship,**  and,  as  in  the  case  of  master  and  sppren- 
tiees  aoiAiig  artisans,  tliere  are  certain  pecuniArjr  relations  between 
them,  and  a  poasibilit J  of  inheritance  for  the  disciples,  3.  See  No. 
ie,  i»/rm^  (sa  wdl  aa  Xo.  58;  for  litigation  on  tbiM  subject. 
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Aii/inultil  .Vole.    Although  the   VHiiooB  temples  may 
faii\'e  customs  of  their  own  in  regard  to  liability  {ii 
dobts  incnrretl   by  one  who  had    died  or  been 
disiuisMed  from  office,   yet  if  snoli  cnBtoms  be 
allowed   to    prevail,   the    proceedings    of   Conrts 
woidd    be     thrown    into    confusion.       It    shall 
tliercfore  be  ordered,  as  you  propose,  that  thence- 
forth, if  tin  inatrnment  of  debt  given  by  a  temple- 
iocumbent  recites  tliat  the  money  is  to  be  applied 
to  the  repairs  or  other  expenees  of  the  temple  and 
bears  the  temple-seal,  the  debt  shall  be  considered 
as  tliiit  of  the  temple,  and,  notwithslainding  the 
pleading  of  anj'  special  custom,  the  liability  shnll 
be  transfi!rre<l  to  the  successor  iu  office. 
Art.  SQ.     Actions  on  luuuoy  luans  iigninst  the  Hongnau 
Tcnipk'^  have  been  trented,  since  the  deciision  of  the  Chamber 
of  Decisions   in  Bunsei,  X,  4  (May,  IHS?),'^  in  analogy  to 
actions  npiinst  militarj'  gentiy.     But  henceforth  they  nre  to 
be  ti'Ciiti.>d   iu  the  same  way  as  actions  t^ainst  ordinary 
temp  lee,* 

/ll'l'tiul'-'l  Xiite.  In  a  furmer  year  it  was  decided  by 
the  Cbamber  of  Decisions  thnt  where  a  luau  is 
received  by  a  Riijicriutcndent,  dcpnty,  or  retainer  of 
a  HoDjfwan  Teiaplc,  not  on  hia  own  account,  but 
in  thu  name  and  on  the  accontit  of  the  'i'emple,  and 
nn  action  is  brought  against  the  official,  it  seenui 
unjust  to  make  a  7-diiy  indorsement  of  the  com- 
jilnint  as  in  the  case  of  oidinniy  temples  ;  so  that 
wlieu  II  motioy  action  in  bi'DUght  against  a  Hongwau 
Temple,  the  Court  Eliall  first  sunimou  the  snperiu- 


1.  Sec  Nil.  Hi,  oHtf.     But  no  document  it  there  given  whicli 

iiulicateii  tlist  llie  Ciinmber  iadoraed  tlie  agreement.  However,  both 
llie  iiro|)tiHer  anil  lEio  BuiiolntorE  concur  in  sttribuliDg  tu  it  tlw 
niitliurit.v  ol  the  Clmmljer.  2.  I'reEnmablj  be  means  in  reepecl  ool/ 
to  llie  iiimlc  of  vulorcing  pnvnieat. 
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tendeut,  deliver  the  complaint  to  him,  and  order 
him  to  make  a  private  settlement,  and,  on  failure 
to  procure  a  settlement,  to  forward  an  answer  to 
the  Court.  Henceforth  the  same  practice  shall 
continue. 

Art.  87.     (1)  Money  loaned  on  house-pledge  ; 
(2)  Wages  of  domestic  servants ; 
(8)  Hiring  of  pledged- land ;  ^ 

(4)  Hikimake ;» 

(5)  Permitting  an  escape ;  ^ 

The  existing  rules,  in  regard  to  those  five  sorts  of 
action  are  sufficiently  minute  and  strict,  so  that  no  alteration 
is  necessary,  and  such  actions  shall  he  disposed  of  as  before. 


Such  ai*e  the  results  of  my  deliberations  on  the  subject. 
If  there  has  been  Anything  omitted,  I  shall  not  fail  to 
investigate  further  and  report  thereon. 

Year  ot  the  Tiger,  10th  month  (November,  1842.) 

Torii,  Lord  of  Kai." 

8.     lleport  uf  a  Cousnlttition  reupcctiuff  the  lieform  proposed 
htf  Torii,  Lord  of  luii. 

Submitted  by  the  Temple  MngiHtrntes,  Abe,  Lord 
of  Totomi,-^   and  the  Finance  Magistrates. 
Dated  Tempo,- XIII,  12,  6  (January  5,  1848). 

**In  the  11th  mouth  of  this  year  we  submitted  our 
opinion  in  regard  to  the  reform  proposed  by  Torii,  Lord 
of  Kai,    in   regnrd   to  the   method  of  ti-enting  actions   on 


1.  Shiehi-chi  ko*aku.  For  tlie  nature  of  this  litigation,  see  Part 
VI.  2.  The  meaning  is  una«certainabl«.  8.  Tori-niga«hi ;  perhaps  an 
action  for  aiding  an  escflpe.  But  the  compilers,  in  a  note,  state  that 
the  term  belongs  to  criminal  procedure.  4.  The  other  Town  Magistrate. 
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Ito.  28]  money  loans,  oar  opinion  being  to  the  effect  that  we  were 
on  the  whole  «ippo8ed  to  the  changes  suggested  aud  wished 
to  make  no  change  in  the  existing  law  ;  bnt  yoa  replied  to 
us  in  your  letter  that  the  present  laws  and  usages,  so  £Eur  as 
they  exist,  are  so  imperfect  and  ineffective  that  debtors  often 
take  advantage  of  them  to  evade  their  obligntions,  and  that 
conscqueutly  there  is  deliiy  in  the  conduct  of  suits  and  the 
money-circulation  is  seriously  obstructed ;  so  that  in  the 
present  state  of  affairs,  what  is  most  needed  is  to  facilitate 
the  settlemeut  of  all  litigation  as  speedily  as  possible  and  to 
secure  to  every  creditor  I  he  certain  satisfaction  of  his  claim ; 
and  you  instructed  us  to  deliberate  once  more  on  the  subject. 
Now,  generally  speaking,  a  contract  of  money  loan  is  made 
with  mutual  trust  and  friendship  on  the  part  of  creditor  aud 
debtor,  so  that  it  seems  hardly  proper  to  treat  strictly  accord- 
ing to  the  rules  of  law  an  action  brought  to  enfoi-ce  such  a 
claim.  If  we  remember  this,  it  is  easy  to  see  tlie  propriety  of 
the  present  mode  of  treating  such  actions,  which  is,  first,  to 
order  the  parties  to  make  a  private  settlement,  then,  upon  a 
faihire  to  do  so,  to  order  payment  by  the  defendant  wiUiin  a 
term  of  dnys,  and  on  default,  to  pay  it  by  instalments,  aud, 
finally,  if  even  this  is  not  done,  to  issue  an  order  of  execu- 
tion in  bankruptcy,  or,  if  necessary,  to  inflict  some  punish- 
ment ;  or  in  case  the  debtor  is  of  the  priesthood  or  military 
gentry,  to  stop  with  the  order  for  instrument-payment,  since 
execution  cannot  be  ordered  against  such  a  person.  On  the 
other  hand,  the  question  of  the  mtmey  circulation  is  of 
vital  importance  to  all  the  townspeople,  who  transact 
their  business  solely  by  the  agency  of  money.  We  see 
that,  if  indeed  the  whole  principal  is  not  lost,  there  is 
grout  loss  of  time  and  m(»ncy  in  having  their  claims  paid 
back  little  by  little  in  instalments,  the  natural  consequence 
being  that  they  avoid  lending  money  as  much  as  possible. 
It  need  hardly  be  said  that  from  this  {ioint  of  view  the 
system  of  instahneut-paynient  should  be  abolished  iu 
commercial  transactions,  so  far  as  the  interest  of  the  creditor 
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is  eoneemed.  Bat  let  as  look  at  the  matter  from  the  debtor's 
side.  He  borrows  money  in  order  to  set  himself  np  in 
business  or  to  rescue  himself  from  pecuniary  diifiealties,  and 
he  has  simply  himself  to  blame  if,  after  applying  the  money 
in  this  way,  he  cannot  pay,  and  execution  in  bankruptcy  is 
issued  against  him.  Moreover,  though  now  bankrupt,  he 
has  ample  opportunity  of  acquiring  means  again  by  future 
efforts.  For  these  reasons  there  would  be  nothing  harsh  in 
abolishing  the  S3r8tem  of  instalment  orders,  and  in  providing 
for  the  issue  of  execution  in  bankruptcy  without  any  in- 
termediate steps, — ^that  is,  so  far  as  concerns  the  interest 
of  the  townspeople,  and  even  of  those  villagers  who  make 
trade  their  special  occupation.  But  we  cannot  apply  the 
same  principle  to  those  villagers  who  follow  a  trade  (as  the 
case  is  with  most)  in  the  hours  not  devoted  to  their  chief 
occupation,  husbandry.  If  to  such  a  person  we  refuse  the 
leniency  which  the  instalment  system  offers  snd  subject  him 
inexorably  to  the  process  of  bankruptcy  directly  upon  default 
at  the  end  of  a  specified  number  of  days,  he  is  forced  inevit- 
ably to  sell  off  his  plot  of  land — ^the  patrimony  of  genera- 
tions— ^and  then  (especially  when  he  has  no  well-to-do  friends 
to  look  to  for  help)  either  to  become  a  day-laborer,  or,  worst 
of  all,  to  abandon  his  native  \illsge  and  follow  the 
life  of  a  vagabond,  without  means  of  support  and  with- 
out shelter  for  his  head.  The  consequence  of  such 
failures  is  thnt  the  [working]  families  of  the  villages 
decrease  in  number  and  the  extent  of  land  lying  idle  is 
increased.  If  what  we  'have  said  is  correct,  it  results  that 
the  process  of  execution  iu  bankruptcy  [without  the  inter- 
mediation of  instalment-payments]  is  not  suitable  for 
enforcing  money  claims  against  villagers.  But  we  do  not 
think  that  any  exception  should  be  made  for  that  class  of 
debtors.  First,  it  would  result  in  non-uniformity  of 
practice  if  we  emplo^'ed  different  processes  iu  similar 
actions  according  as  the  defendant  was  a  townsman  or  a 
villager.      Second,  the  method  of  instalment-payments,  as 
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No.  26]  already  stated,  tends  to  obstruct  the  moBey-cirenlatLOii ;  for 
by  an  order  of  the  oorrent  year  of  the  Tiger,  9th  month 
(October,  1842),^  the  rate  of  interest  was  fixed  at  1  6u  per 
25  ryo  [per  mouth] ,  wbicb  has  prevented  the  creditor  from 
charging  a  high  interest  to  compensate  his  risk  [and  there* 
fore  the  creditor  is  deprived  of  the  means  be  has  of  making 
up  for  the  uncertainty  and  tediousness  of  the  instalment- 
system.]  These  considerations  are  in  our  opinion  strong 
enongb  to  require  the  entire  abolition  of  the  instalment-system* 
Nor  are  we  without  a  precedent,  for  the  current  practice  in 
the  Com't  of  Osaka  is  to  issue  execution  in  bankruptcy  after 
a  specified  number  of  days,  without  ordering  the  intermediate 
series  of  instalment-payments.  Acting  on  the  same  principle, 
we  may  reasonably  determine  to  abolish  the  system  of 
instalment-payments  in  money  actions,  so  far  as  townspeople 
and  farmers  are  eoncerued. 

The  considerations  we  have  mentioned  have  already 
been  discussed  in  the  Proposal  of  Torii,  Lord  of  Eiii  (whicb, 
we  believe,  was  based  in  this  respect  on  the  above-mentioned 
process  of  the  Court  of  Osaka) ;  but  we  have  none  the  less 
ventured  to  express  our  opinion  on  this  and  other  points 
in  the  present  comments  to  his  Proposal,  because  the  subject 
is  one  of  the  utmost  importance.  We  trust  that  if  you 
establish  a  new  law  on  the  subject  you  will  adopt  the 
conclusion  above  stiited  [as  to  the  abolition  of  instalment- 
payments]  ;  in  that  case  creditors  would  heucefoi-th  have 
nothing  to  fear  in  regard  to  the  recovery  of  their  money,  and 
debtors  would  not  unreasonably  delay  payment,  since  on 
ilefault  after  a  specified  number  of  days  the  debtor  would 
immediately  be  subjected  to  execution  in  bankruptcy  and  be 
obliged  to  deliver  over  his  property ;  and  as  a  consequence  the 
money  circulation  would  became  active.  If  this  proposition 
of  ours  meets  your  views,  we  shall  investigate  the  subject 
further  and  shall  attempt  to  prepare  the  draft  of  an  order. 

1.  See  infra,  iu  Ihe  Section  on  "  Interest."  The  order  was  dated 
Tempo,  XIII,  9,  39. 
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Tbe  above  docnment  ooataiiu  Uie  resalU  of  our  deliber- 
atioDS  ftt  onr  seoond  meeting.  We  return  yonr  letter  and 
the  other  two  doenmeata  TvLioh  yoa  setit  to  as. 

Year  of  the  Hnre,  4th  month    (May,  1648). 

4.  Decision  by  the  CowicU  of  Sttit«. 

"  Year  of  the  Hare,  (Jane  22,  1848) 
fith  month,  2ffth  day. 

Handed  down  by  tbe  Lord  of  Ecliizeu.^ 

Memorandutn. 

Your  draft  iu  relation  to  the  reform  of  proceediogs  in 
money  actions  shall  be  accepted  as  it  is,  with  thoae  cbnogea 
only  which  we  have  noted  upon  it,  aud  we  have  instructed 
the  Temple  Magistrate  to  notify  the  proclamation-officeis^ 
that  hereafter  all  money  actions  against  temples  are  to  be 
tried,  not,  [as  heretofore] ,  aecording  to  tbeir  special 
cnatoms,  bnt  in  the  same  manner  as  actions  against  other 
dd'endants." 

6.     Appended  Note,  by  Torii,  Lord  of  Kai. 

"  I  respectfully  acknowlei^  the  receipt  of  yonr 
iDstroetion  that  my  draft,  relating  to  tbe  reform 
of  proceedings  in  money  actions  nnd  forwarded 
recently  to  yoa,  is  to  be  accepted  as  it  is,  with 
those  changes  only  which  yon  have  noted  npon  it. 
I  acknowledge  also  the  receipt  of  yonr  instmction 
to  the  Temple  Magistrate  to  notify  the  proclama- 


1.  If  iinno,  Lonl  of  Bchiien,  tbe  Oonnoillor  of  SUte  preaUIug 
during  the  oorreut  month.  H«  was  ons  ot  the  best  kinnm  Coanoil- 
)oi*  ol  the  oeotnTy.  3.  Fure-gaiMra.  These  seem  to  h»e  beeu  the 
suboidinAto  jadloial  adnimistrfttiTe  offioen  ander  tlie  Temple  Uagis. 
tnte.  Dispalesbetwem  penouiQtiderhieexolaai«e  jarisdiction  naie 
flnt  biODgiit  befoM  them.  Elaoh  templa  ia  Mid  to  Lave  had  it/are- 
gathlra,  and  there  wore  others  vho  denlt  with  certain  olMeee  ot 
pereons, — lortone- tellers,  ontoasts,  etc. 
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No.  88]  ttoii-officers    that    heretfter    all    moiMy    actions 

against  temples  are  to  be  tried,  not  [us  hereto£Dre] 
according  to  their  special  cnstoniSi  bnt  in  the  same 
manner  as  actions  against  other  defendants. 
6th  month,  25th  day  (June  22,  1848). 

Torii,  Lord  of  Kai." 
5.     lieaoliitmt  of  the  Cfiamber  of  Decisiotu  as  to  the  method 
of  dieponnff  of  Actiowi  before  it  after  the  Reform  in 
the  proceedings  in  Money  Actions. 

**  Tempo,  XIV,  Hiire. 

We,  the  members  of  the  Chamber  of  Decisions,  have 
passed  the  followed  Resolution  in  regard  to  the  method  of 
disposiug  of  money  actions,  in  conformity  with  the  reforms 
of  practice  lately  made  and  promulgated. 

(1)  K  after  both  parties  have  appeared  on  the  ap- 
pointed day  ^  and  suit  has  been  joined*^  their  all^ations'  do 
not  raise  an  issue  ^  [as  to  the  existence  of  the  claim], 
the  [Court]  ^  shall  inspect  their  written  pleadings,*  and  then 
dismiss  the  parties  temporarily,  afterwards  summoning  them 
before  the  Chamber  of  Decisions  on  a  vacant  one  ^  of  the 

1.  Sttmhi-bit  the  7th  day  often. spoken  of  as  appointed  by  the 
iudorsenient  of  the  judge.  3.  Kuji  (action) -airajtf  (join,  oonfront) ; 
the  parties  probably  appeared  together  and  were  confronted.  8. 
Monhi-kuchi ;  this  signifies  their  statements  qua  assertions.  4.  Lit., 
meet  in  one  point.  5.  The  process  apparently  was  for  the  parties  to  have 
their  respective  allegations  written  down  (kuehi'gdlU)  by  a  clerk  of  the 
Complaint  Bureau  (this  may  be  the  meaning  of  kuchi-gaki-tori,  p.  107, 
infra  ;  for  it  is  unlikely  that  the  parties  would  venture  to  write  their 
pleadings  tlieniseUes) ;  they  then  appeared  and  were  confronted,  the 
debtor  admitting  the  existence  of  the  claim,  and  the  Court  (appar- 
ently the  Magistrate  with  whom  the  action  had  been  entered),  after 
examining  tlie  pleadings,  appointed  a  day  for  judgment.  6.  Kueki* 
gaki.  7.  Cho-gwai  (outside  the  book).  Book-days  were  apparently 
the  fixed  days  (4th  and  31st)  already  mentioned  (No.  6,  aate) ;  these 
would  probably  be  used  for  trials  of  disputed  issues ;  and  the  judg- 
ments in  undisputed  oases  would  be  appointed  for  some  one  of  the 
▼aoant  days  set  apart  for  money  actions. 
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mone^-totion  (Uys,!  nod  >luU  [thao]  nuke  aa  ordar  for  th« 
payment  of  the  elum  within  a  term  donble  that  in  eau  of  a 
hoase-pledge  action,  the  length  of  the  term  beii^f  propor- 
tioned to  the  amonnt  of  the  olaim. 

Addendum.  Form  of  the  written  pleadings.  The 
datmdant  ebal)  concisely  make  in  wriUng'  the  following 
atatementa  as  bis  written  pleading:  The  oirciunataneea 
nndar  which  the  debt  was  incurred ;  the  amonnt  already 
paid;  the  wording  of  the  instrument  of  debt;  and  the 
nsdertaking  to  Bnbmit  to  whatever  order  of  payment  may 
be  made.  The  plaintiff  ahall,  as  hia  written  pleading,  state 
OD  tbe  same  document,  next  to  the  defendant's  pleading,^ 
that  he  has  no  objeetion  to  make  to  tbe  itatementa  of  the 
defendant,  and  that  he  hopes  fur  jndgment  accordingly.  If 
the  written  pleadings  are  in  the  above  form  and  there  is  no 
irregularity  in  it,  ihe  proceedings  abcve  deaoribed  ahall  be 
taken  as  of  oonrae,  without  any  consnltaUon  *  or  any  oral 
report.' 

(2)  Term  of  payment.  '  If  the  unpaid  arrears  are 
less  than  100  ri/n,  the  term  shall  be  double  the  term  settled 
by  the  regulatione  for  the  equivalent  amount  in  a  bonse- 
pledge  action ;  hot  if  it  is  over  100  ryo,  the  term  shall  be 
settled  by  the  Court.'  This  being  the  provision  of  law,  we 
hereby  accordingly  &c  the  following  schedule : 


t.  Kane-lu^i-bi.  3.  Tfaii  doei  not  id  tb«  ortgioal  neoMMrilj 
imply  that  tha  detendaut  inote  the  statement ;  he  ma;  have  made 
the  orai  (tatemeaU,  while  the  olerk  redooed  it  to  writing.  Bnt  it 
ii  e«aiaiiil7  opeo  to  donbt  whether  the  clerk  did  the  writing. 
■8.  Tbe  plahitiS  had  already  filed  hii  megaiu  or  complaint ; 
hence  the  next  in  order  wonld  be  the  defendant'!  kuehi-gaki,  and 
then  the  plaintilTs  reeponie.  4.  Preaumablj  referring  to  the  act  of 
laTiDg  the  Mwe  beloie  ths  other  judges  for  general  deliberation. 
6.  YtiutUu,  tha  general  term  for  a  ipoken  addieu.  Here  the  diatine- 
tlon  batWMn  a  written  relaranee  and  a  mere  oral  letaranoa  eeeme  to 
be  intended.  She  (latter)  oioall;  oooon  in  the  term  for  "  oonialt- 
atioD." 

T*l.  SB.  awv.  Pt.  Ill— 7. 
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100-200  jyo 400d»j-8. 

■'«00-800    "  600    " 

GOO-1000"  660    " 

If  t])e  amount  exceeds  1000  tyo,  the  term  eliall  be- 
about  2  yeniB,  or  double  that  fixed  by  the  order 
[relatiog  to  hoDae-pladge  actions],  which  is  12 
moutbB,  an  iateroHlary  month  being  reckoned  as 
one  montli.  In  extra ordinarj'  amonnta  the  term 
shall  be  determined  by  the  Chamber  on  delibera- 
tion in  each  particular  case, 

(8)  If,  after  jndgnteDt  rendered  as  above,  [ordering 
a  term  for  payment] ,  the  parties  [appear  at  the  Uagistrate's 
office  and]  declare  that  payment  has  been  made,  they  shall 
l>e  sent  lo  the  Cbamber  of  Deoisions,  where  an  entrj'  of 
IMyment  shall  be  made.^  Where  the  debtor,  by  paying  the 
greater  part  of  the  claim  at  the  expiration  of  the  term, 
entitles  himself  to  a  supplementary  term,'  or  where  the 
debtor,  in  case  of  a  failure  to  pay,  is  sentenced  to  hand- 
Ktocks,  the  Magisti'Bte  before  whom  the  actior  is  bronght 
pliall  proceed  without  oral  report  [to  the  other  members  of 
the  Cliamber].  Bnt  if  execution  in  bankruptcy  is  to  be 
ordered,  lie  shall  send  the  defendant  [to  the  Cbamber  of 
PeciKione] ,  appointing  a  vacant  one  of  the  money -action 
dnj's.  nud  the  order  shall  issue  accordingly  after  an  oral 
report  [by  the  Magistrate  to  the  other  membeis] . 

(4)  Tlie  form  of  the  submission-document'  for  an 
Older  fixing  the  term  of  paynient*  sbnll  be  as  beretufore. 
But  now  that  the  system  of  instalment- payments  has  been 
abolislieil  ne  regards  farmers  and  townspeople,  there  is  no 


t.  Probably  by  a  dark.  9.  See  No.  98.  3,  Art.  1,  ante.  8.  Ukt- 
rbnnion,  the  aokDowledgment  snd  aooeptuioe  aigned  bj  all  parties 
upon  judffmeDt  rendered.  Bee  the  ciiei  ;mmiui  lor  extinplee.^ 
4.  Kirliifftil  uiHiikala. 
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reason  wliy  in  each  oasee  the  term-pftjineiit  order  >  shonld 
be  delivered  to  the  pUiotiff  ae  heretofure  ;  eo  that  those 
already  bo  given  ehonld  be  taken  buk. 

(6)  An  order  for  execution  in  bankruptcy  shall 
contain  the  following  statements :  That  the  Coiirt  has 
ordered  the  defendant  to  disoharge  the  olaiiu  within  a  certain 
term,  but  the  defendant  deeUree  hie  inability  to  do  bo  ;  That 
this  ia  against  law  and  therefore  the  Court  orders  execution 
in  bankraptey  ;  and,  That  the  defendant,  under  supervision 
of  his  local  offieiale,  is  to  sail  hia  ricefield  and  uplaud, 
residenoe-land,  honse,  storehouse,  Eunily  belongings,'  etc., 
and  deliver  the  proceeds  [to  the  plaintiff] .  This  order 
shall  be  addressed  to  the  defendant  and  the  local  officials. 
The  fbilowing  order  shall  be  issued  to  the  plaintiff:  That 
tbe  Court  has  made  an  order  as  above  to  the  defendant; 
That  tbe  plaintiff  shall  therefore  personally  examine  the 
defendant's  rice- field  and  upland,  residence -land,  hoQee,  store- 
honse.  family  belongings,  and,  after  they  have  been  sold, 
shall  receive  the  proceeds.  A  submission -document  shall  be 
taken  from  the  parties,  signing  jointly,  in  scknov'.edgment 
of  these  orders.  Moreover,  as  it  seems  improper  that  the 
deputy,  feudal  lord,  or  esquire  in  whose  district  tbe  defend- 
aut  is,  should  bo  without  knowledge  of  the  bankruptcy,  the 
Court  shall  summon  beforehand  ^  an  attendant'  or  clerk  ^ 
of  Uie  deputy  or  a  retoiuer  of  the  feudal  lord  or  the  esqnire, 
as  the  case  may  be,  and  notify  him  of  tbe  order  .^ 


1.  mehigen  thomon;  annthec  'name  tor  the  like  ilunmm  used  in 
iustalneDt-jndgnieDlB.  Apparently  thii  document  would  be  the 
basil  ol  iDbaoiDeiit  iralts  for  ;deUfed  uutalmenU,  much  as  a 
jodgment  is  ined  on  irilh  us.  Htnce,  upon  tbe  abolition  ol  tbe 
instalment  ajsteni,  no  suits  of  this  sort  would  be  aetxaamrj,  but 
an  appUeatien  lor  exeeution.  9.  Tahata,  yaikiki,  iye,  Iruro,  katai. 
The  last  term  pnibabi;  applied  speoiall;  to  the  personalty.  3.  That 
is,  in  timeforbim  tobepreasut  at  tbe  judgment,  i.  Tetniki.  S.Te- 
dai.     e.  Id  cases  poMJm  irill  be  lound  a  recital  that  tLU  has  been 
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detailed  stiitement  of  the  eonrse  to  be  pnrsned  m  case  the 
proceeds  of  the  sale  exceed  or  fall  short  of  the  plaintiffs 
claim. 

(6)  Actions  for  unpaid  parchase-money  doe  for  10  years 
or  more,  and  actions  on  an  instroment  of  money  loan, 
renewing  an  old  loan  and  making  interest  and  original 
principal  the  principal  of  a  new  loan  or  deposit,^  cannot, 
according  to  the  new  law,  be  taken  cognizance  of  in  any 
Magistrate's  Court.  In  accordance  with  this  rule  no  action 
for  unpaid  purchase-money  due  before  the  year  of  tbe 
Serpent  (1888  ^  or  on  instruments  of  loan  renewed  as  above 
are  to  be  taken  up ;  actions  of  the  sort  now  pending  are, 
after  investigation,  to  be  dismissed,  and  after  an  oral  report 
[by  the  Magistrate  to  the  members]  an  order  for  private 
<^  settlement  shall  be  made,  stating,  moreover,  that  uo  certificate 
of  discharge  3  need  be  filed  [by  the  parties  with  the  Court] . 
The  above  rule  shall  apply  wherever  one  complaint  contains 
several  causes  of  action,  of  which  some  only  are  of  the 
above  nature.^ 

Note,  tbat  cases  forward  by  preliminary-seal  [of  a 
single  Magistrate]  ,^  if  the  action  is  for  unpaid  purchase- 
money  overdue  for  10  years  or  on  a  loan-instrument 
improperly  renewed  as  above,  (the  fact  to  be  ascertained  by 
inquiring  of  tbe  plaintiff)  shall  also  be  subject  to  the  above 
rule.  Moreover  all  [pending]  complaints  [in  such  actions], 
except  complaints  for  more  than  one  cause  of  action,^  shall 
be  taken  possession  of  and  the  indorsements  cancelled^ 

1.  See  No.  28,  2,  Ai-ts.  9,  10,  ante,  2.  Tempo  III,  ten  yean 
before.  8.  Sumikuchi  tJuntum.  4.  Tbat  is,  the  individoal  causes  of 
action  of  this  sort  shall  be  rejected.  5.  Shohau,  See  No.  18,  ante* 
The  passage  makes  special  mention  of  these  cases  because  the  msin 
section  referred  only  to  cases  before  a  siugle  Magistrate.  6.  Mawari 
(going  around,  oirculate)-m€ya<u.  Tbe  above  seems  the  most 
plausible  rendering.  7.  The  proceeding  tvhere  a  case  was  finally 
settled. 
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Furthermore,  if  in  aoy  case  a  deiermination  of  the  fnct  on 
which,  as   above,   its   validity  depends  cannot  be  reached 
merely  upon  the  plaintiff's  assertions,   a  joint-pleading^ 
shall  be  ordered  for  the  purpose. 

(7)  If  in  any  action  judgment  has  been  given  snd 
instalment-payments  ordered,  and  the  instalment-terms  have 
b^un  to  run,  no  order  of  execution  in  bankruptcy  is  to  be 
made  and  the  case  shall  be  disposed  of  according  to  the  old 
practice. 

Note,  that  even  though  the  action  be  for  unpaid 
purchase-money  overdue  for  10  years  or  for  a  loan  impro* 
perly  renewed,  yet,  if  an  instalment-order  has  been  made» 
the  judgment  shall  continue  to  be  enforced,  as  just  stated. 

Actions  tried  in  Private  Session'  before  a  single 
Magistrate  and  actions  summarily  disposed  of  [by  a  single 
Magistrate]  ^  shall  be  subject  to  the  above  [rule] . 

(8).  Actions  against  military  gentry.  If  after  service 
uf  the  complaint  no  private  settlement  takes  place  and 
notice  of  this  has  been  given  [to  the  Court] ,  both  parties 
shall,  as  heretofore,  be  summoned  before  the  Chamber  of 
Decisions,  nnd  after  an  examination  of  their  pleadings,  shall 
be  ordered  to  make  a  private  settlement ;  if  that  is  not  done 
within  60  days,  then  judgment  shall  be  given.  But  if 
there  appears  no  probability  of  a  private  settlement,  the  60 
days*  delay  may  be  foregone,  and,  for  example,  the  joining 
of  suit  *  may  occur  on  the  4th  day  of  a  given  month  and 
the  judgment  be  rendered  on  the  2l8t  of  the  same  month, — 
this  proceeding  being  in  accordance  with  the  Resolution  of 
the  Chnmber  in  Bunkwa,  III  (1806).^ 


1.  Taiketiu,  2.  Uchi-yorini ;  on  this  day  probably  the  oliief 
clerks  were  present  in  consultation  with  the  Magistrate.  8.  Te 
(hfind)-lra^irt'  (all,  finish).  Here  again  we  mnst  guess;  bat  the 
two  terms  seem  to  complement  other  each ;  the  Magistrate  doubt- 
less settled  the  majority  of  the  cases  without  leaving  his  seat,  or 
else  the  clerks  disposed  of  the  case.  4.  Kvji-aic<Me,  5.  No.  102,  4» 
pott. 
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Note,  thiit  the  mt«  of  intereflt  sball  be  the  eame  as 
that  «lre&()y  Mttled  io  the  yent  of  the  Tiger  when  the 
PropoBfd  waB  made.^  But  in  these  oases  where  payment 
has  already  been  ordered  at  the  old  rate,  no  change  shall 
be  iQftde. 

Decided  aa  above." 

"Apjimilfd  S<iU,  Where  rice-field  or  upland,  residence 
land,  houiie,  or  storehoose  is  iu  pledge,  I  think  that  we 
bad  hetlet-  order  the  pledgor  to  setUe  the  matter,  ao  fur  w 
concerns  that  article,  with  the  pledgee,  and  thnt  the  pledgee 
should  be  directed  to  do  so. 

The  Lord  of  Totomi."  * 

7.     Proeefili)ui»    in    the  two    TiiKn-Magittratft'    Court*   m 
rrijaril  to  Mottfij-Loan  Actioni  befvre  tJitm. 

a.     "  Tempo  XIV,  H»re,  6,  5  (July,  2.  1848). 
To  the  Lord  of  Totomi,^ 

from  Torii,  Ijord  of  Kid.' 
The  men  of  my  Department*  cousalted  the  men  of 
your  Department  in  regard  to  certain  methods  of  proceed- 
ing in  the  two  Ooarts  in  money-loan  actions,  and  yonr  men 
returned  an  answer  to  onrs,  which  hiis  been  shown  to  me. 

I  therefore  euclose  herewith  seven  documents,^  embodying 

1.  1649 :  tba  current  ;e*i'.  See  infra,  in  ths  chapter  on 
■■Interest.'  2.  Ttiis  Note  Beema  to  hare  no  force  u  a  p«rt  of 
the  BesoliitioD.  and  posaibly  is  misplitced.  A  ■□bBsquent  etMe 
deaU  viUi  its  subject  and  shows  tliat  bis  rule  did  not  obtun. 
3.  Both  tit  these  were  Town  MagiBti&les,  bat  nhioh  vu  in  the 
North  and  nbicb  in  the  South  cannot  be  learned,  t.  Kiimi.  Oue  of 
the  two  MagistinteK'  UfEcei.  6.  iliese  important  docnmentt  do  not  ap- 
pear, and  have  probably  been  lost.  Itvouldbenatnral  tosappoeatbat 
the  next  document  but  tm>  (T>  if)  is  oneoF  them ;  but  there  is  Dutbiug 
to  indicate  clearly  wbat  tht>  source  or  place  of  that  document  i*. 

II  wonlil  seem  that  there  was  a  Trial  Burean  in  each  Uagistrate'* 
Cuurt  na  veil  mn  in  the  Chamber. 
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the  uiswer  of  your  men,  and  beg  the  fkvor  of  yoar  opinion 
thereon. 

Year  of  the  Hare,  6th  month." 

b,     AntH-fr  to  tlie  above,  by  Hie  Lord  of  Totoiiii. 

"  I  Hcknowledge  the  receipt  of  your  )ett«r  ami  beg  to 
say  that  I  have  examined  and  approve  of  the  docnments 
yon  send.  In  regard,  fnrthermore,  to  the  inqniry  recently 
mode  by  [your]  Trial  Bnrenu  to  their  colleagues  [of  my 
Trial  Bnrean]  in  regard  to  second  triiils  of  money  acUona 
and  the  payment  of  interest  on  investment  advances  in 
pnrohases  of  timber  and  fresh  fish,!  I  shall  instract  them 
to  proceed  as  stated  in  the  letter.  As  to  when  the  late 
reforms  are  to  go  into  effect  I  shall  expect  to  have  further 
notice  from  you.>  The  documents  yon  euclose  being  copies 
only,  «e  have  not  retomed  them. 

Year  of  the  Hare,  6tfa  montii." 

*4     lifpli/  from  tlu  Trial  Burtau  of  the  Lord  of  Ant. 

"  To  Tojo  Hachidaya, 
Niik^ima  Kayemon, 

from  Hara  Tsnrnyenion, 
Ando  Geogozayemon.s 
We   have   examined   your  letter   and   beg  to    say  in 
"regard  to  your  inquiry,  thnt  we  shall  inform  you  to-morrov 
ai  to  the  date  of  the  lute  reform  going  into  affect.    At 
present  proceedings  are  being  governed  by  the  old  law. 

6th  month." 
if.      [In<]iiiri/  bi/  tlie  Trial  Barrait*  J 

(1)    "Art.  Oof  your*  Proposal:*  Actions  upon  claims 

1.  See  infra.  No.  118,  9.  3,  ApparenU;  the  Court  aadreased  wb« 
the  one  haiing  the  presiding  aathoiit;  in  this  mouth.  3.  The  first 
two  aie  io  the  Court  ol  tlie  Lord  ol  Totomi.  4.  It  ii  impOBtible  to 
tell  eertaiulf  tlie  source  of  this.  6.  Thia  would  indicate  that  the 
addieseee  is  in  the  Court  ol  the  Lotd  ut  Kai.  6.  See  a:Ue,  No. 
M,3. 
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existing  before  the  Nallificfttion  order  of  Ewansei 
IX  (1797)  shall  be  taken  up  and  adjudicated  if  the 
defendant  admits  the  iaot  of  the  boirowiug,  uo 
matter  how  many  years  have  elapsed  between  the 
oonclosioo  of  the  contract  and  tht  bringing  of  suit. 
But  sometimes  this  interral  is  so  long  that  the 
acenmulnted  interest  has  come  to  exceed  the  princi- 
pal, and  sometimes    one    who   is   donned   for    a 
liability  of  a  parent  or  other  anceetor  is  forced, 
in  order  to  avoid  a  suit,  to  acknowledge  the  claim 
and  renew  the  liability  in  his  own  name  by  an  in- 
Btmment  of  loan  of  deposit ;  in  these  cases,  after 
investigation,  the  Court,  if  it  is  a  case  of  the  interest 
on  an  old  debt  exceeding  the  principal,  shall  order 
Uie  interest  to  be  redaoed  to  the  amount  of  the 
principal,  or,  if  it  ie  the  case  of  an  ancestral  debt 
or  of  a  claim  ontstandiug  for  10  years  or  more,  bo 
that  compound  interest  has  been  reckoned  and  the 
debtor  bos  renewed  the  entire  amount  in  a  new 
instrument  of  loan  or  deposit,  shall  order  a  private 
settlement  without  giving  judgment.' 
litibiif.     Now  the  foregoing  article  is  oocupied  with 
two   subjects,   claims   in    which  the   interest   exceeds   in 
amount  the  principal,  and  claims  in  which  the  instrument 
has  been  renewed  by  an  instrument  of  loan  or  deposit.    Yet 
tbiR  distinction  does  not  appear  to  be  consistent  with  the  fol- 
lowing Resolution  of  the  Chamber  of  Decisions :  ^ 

'  Resolntion  of  the  Chamber  of  Decisions,  Art.  6 : 
Actions  for  unpaid  piirclinse-money  due  for  10 
years  or  more,  and  actions  on  an  instrument  of 
money  loan  renewing  an  old  loan  and  making  inter- 
est and  original  principal  of  a  new  loan  or  the  priuoi- 
pal  deposit,  cannot,  according  to  the  new  law  be 
taken  cognizance  of  by  the  Magistrate,    lu  accord- 

1.  See  Ko,  38,  6,  antr. 
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anee  with  this  rnle  no  nupud  pnrchaae- money  doe 
before  the  yew  of  the  Serpent  (18ft8]  or  on  instra- 
ments  of  lo<ui  renewed  u  above  are  to  be  taken 
up ;  and  actions  of  the  sort  now  pending  are, 
after  investigation,  to  be  dismisBed,  and  *'  ^'  ''  an 
order  for  private  settlement  ahaU  be  made,  stating, 
moreover,  that  no  certificate  of  discharge  ikeed  b* 
filed,  etc.,  etc.'  " 
Afij^nihti  yoU.^    "  It  is  true,  as  yon  stiite  in  yoar 
letter,  that  nithongh  Art.  9  of  oar  Proposal  denls  witi)  two 
clasMB  of  claims,  yet  the  recent  Order  ■  and  the  ReBolntion 
of  the   Chamber  do   not  mention   the  former  of  the  two 
classes.      But,  although  we  are  to  pHy  due  respect  to  that 
Order  and  Resulution,  yet,  if  a  case  comes  up  which  belungs 
to  the  former  class  of  actions,  we  think  that  we  may  avail 
ourselves  of  the  reply  of  the  government  to  our  Bill,  which 
states  that  the  Intter  is  to  be  accepted   as  it  is  written, 
except  in  the  points  covered  by  the  Appended  Notes,  and 
that  we  may  therefore  proceed  nccordiug  to  the  terms  of 
the  Proposal  [providing  fur  the  two  classes  of  actions.]  " 
(2.)       Where  the  claim  is  one  outstanding  fur  10  years 
or  more,  so  that  compound  interest  hns  been  reckon- 
ed and  the  debtor  bae  renewed  the  entire  amount 
In  a  new  instroment  of  loan  or  deposit,  an  order 
of  private  settlement  shall  be  made,  without  giving 
judgment.' 
Eiibrir.     Bnt  in  actions  now    pending    in   which  the 
parties  have  reached  an  am iciible- agreement  and  the  payment 
of  the  claim  is  progressing,  Ihere  may  occur  cases  [fiilling 
nnder  the  above  article,]    in  which  compound  interest  has 
been  reckoned  and  the  instrnment  has  been  renewed.     In 
Bach  cases  what  course  is  to  be  followed  ?    Are  we  to  treat 


1.  Bj  tlje  sddresaee  of  the  Inqnir}*.  S.  Tbia  is  irsntiDR;  bnt 
ma  to  have  been  an  enacting  order  or  a  proclamation  embodying 
■  term*  □(  the  reform. 
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No.  26]  tbe  cliiini  as  governed  by  the  above  6th  article  of  the 
Resolution  of  the  Chamber  of  Decisions  ?  ^  Or,  as  seems 
to  us  preferable,  shall  we  make  no  special  inqairy  into  the 
facts,  [as  would  be  necessary  before  determining  on  the 
dismissal  of  the  action  under  the  above  article] ,  and  con- 
tinue to  enforce  the  payments  agreed  upon  by  the  parties, 
making  an  order  fur  the  production  of  accounts  '  and  issuing 
the  pro])er  orders  ?  " 

'*  As  regards  your  inquiry,  our  opmion  is  that  all  actions 
on  money  loans  in  which  compouud  interest  has  been 
reckoned  and  the  instrument  renewed,  whether  the  parties 
have  or  have  not  reached  an  amicable  agreement  and  filed 
a  certificate  to  that  effect,  should  be  dismissed,  in  accordance 
with  the  Resolution  of  the  Chamber  of  Decisions."  ^ 

8.  Re$ohttiou  of  the  Trial  Bureau^  in  regard  to  Pro- 
cedure, 

a.     '« Tempo  XIV,  Hare,  6  (July,  1848.) 

A  reform  having  been  effected  in  the  method  of  dis- 
posing of  actions  on  money  loans,  we,  the  members  of  tlie 
Trial  Bureau,  have  agreed  among  ourselves  as  follows,  in 
respect  to  our  own  procedure  in  such  cases  : 

(1.)  It  has  been  customary,  in  actions  not  coming 
before  the  Chamber  of  Decisions  but  tried  and  adjudicated 
In  either  of  these  two  Courts,  when  the  parties  have  produced 


1.  The  article  as  quoted  is  the  9th  of  the  l^ropoeal ;  but  the 
writer  has  evidently  had  in  mind  the  corresponding  article  of 
the  Resolution  (Art.  6),  which  is  in  effect  the  same.  2.  That 
is,  the  payments  made  from  time  to  time  under  the  composi- 
tion. 8.  By  the  addressee  of  the  Inquiry.  4.  It  would  seem 
better  to  have  regarded  the  case  as  governed  by  the  analogy  of  the 
article  of  the  Besolntion,  providing  for  the  enforcement  of  such 
actions  where  on  instalment-order  bod  already  been  made.  Compare 
No.  28,  9,  infra,     o.  Of  tbe  Lord  of  Kai's  Court. 
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their  written  pleadiDga.^  to  try  and  decide  DDmeroas  aotioofl 
At  one  time;*  but  this  practice  tends  to  produce  great 
coufnsiott  uf  mind  [iu  the  litigants,]  especially  those  who 
are  nnacqnainted  with  the  oiethods  of  litigation,  and  to 
beget  dietmet  in  the  minds  of  creditors,  the  natnral  result 
of  which  is  seen  in  n  diminished  money  oircnlatton.  We 
therefore  propose,  by  wsy  of  improvement,  beginning  with 
the  ensuing  18th  day  of  the  month,  to  try  in  each  day  only 
6  or  7  cases,  iuclading  both  new  and  old. '  This  is  not 
intended  to  be  a  permHiient  regnlatiDn,  and  the  above 
nnmber  will  be  increased  from  time  to  time. 

(2)  In  actJone  coming  before  the  Chamber,*  nfter  both 
parties  have  been  summoned  and  their  written  pleadinj^ 
provisionally  examined  by  the  Trial  Biirenn,  the  case  shall 
be  laid  before  the  Cliamber,  by  transmitting  the  report  of 
the  examination  I  and  the  proofs. 

Note,  thnt  the  precise  procedure  in  laying  the  case 
before  the  Chamber  tind  the  form  of  the  certificate  '  shall  as 
before  be  settled  by  the  Bureau  of  Complaints.^ 

(8).  If,  in  actions  before  the  Chamber,  a  private 
settlement  is  made  at  the  time  [that  the  case  is  being 
examined] ,  the  settlement  shall  be,  as  before,  approved  by 
the  Chamber. 

(4).    Actions  brought  against  residents  of  a  village  less 


1.  Xuthi-gaki-tori.  Hare  lori,  trom  ugnifjiDg  the  act  of  taking 
dovn  the  itatnneDtB,  has  come  to  m»iD  the  dooDmeat  itself.  3.  Tfaie 
means  probably  tliat  new  eaaei  Kera  begun  beture  pendiag  ou«s  were 
finished,  t.  Shinki-kiiji,  ko-kiiji.  The  lonner  vere  aclioDi  entered 
but  not  heard ;  the  latter,  actiona  pirtty  heard.  The  "  inolading  " 
■eeme  1o  mean  that  tbe  old  ai«e«  woold  be  gradoalt;  diiposed  ot 
,aiid  itill  tome  progress  wonld  be  made  by  taking  ap  aen  one*. 
4.  Hgoja-ti^i.  S.  Tmithiralr-kHchi-gaki.  Tlie  proola  were  pro. 
bablj.Bl  oaawpimfM  indicate,  the  written  Italements,  doonmenta,  etc., 
obtained  hy  the  Trial  Barean  on  examining  the  parties.  6.  Tegaia. 
7.  Uegtuu-kata ;  ot  the  Chamber  ur  of  the  Magiitrate'a  Oflloe,  pro- 
-bablj  the  tunner. 
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thnn  S  ri  from  Yedo,  the  complaint  m  which  has  been 
indorsed  by  the  Magistrate  [with  whom  the  snit  is  entered] , 
shall  be  laid  before  the  Chamber  and  a4Ji'^<^<^^  >ii  ^ 
manner  nbove  stated. 

(6).  Actiooa  within  the  Jurisdiction  of  either  of  the  two 
Conrts.  Of  those  actions  at  present  pending  before  either 
of  the  two  Coarte,!  about  5  shall  be  tried  each  Any,  the 
parties  being  summoned  [with  this  arrangement  in  view] ; 
fur  the  purposes  of  rendering  judgment  the  Court  may 
order  the  prodnction  of  the  account  books  of  tbe-partiee, 
or  the  drawing  up  of  an  icstnimeitt  of  eettlement,'  when  the 
defendant  pleads  that  that  amount  is  too  large  for  him  to 
pay  immediately  bnt  that  he  will  pay  it  in  a  short  time, 
and  the  instrnment  of  settlement  shall  be  approved  as 
before. 

(6).  The  snme  subject.  Actions  newly  entered  and 
not  yet  taken  ap>  shall,  as  already  stated,  be  tried  in 
order,  one  after  another,*  the  parties  being  summoned  and 
production  of  tlie  account  books  being  ordered. 

As  regnrds  aotJons  agninst  military  gentry,  we  have 
compared  and  deliberated  upon  the  decision  of  the  Chamber 
in  Bunkwa,  III,  (Tiger),  7  (Augnst,  1606),^  the  decision 
of  the  Private  Session  in  the  same  period,  IV,  (Hnre),  6 
(July,  1807)."  and  the  recent  decision  of  the  Chamber, 
and  we  recommend  as  follows  : 

s.  (7).  In  actions  Bgninst  miUtary  gentry,  when,  after  six 
months,  the  parties  produce  a  certificate  of  disagreement,* 
and  the  case  is  sent  down  [by  the  Chamber  to  the  Trial 

1.  Tbone  nra  the  "  old  "  actions  I'sferred  to  in  par.  (1).  3.  Sh- 
uitiichi  •^mon.  3.  Sbinkl-kuji.  4.  Tbus  the  6  old  aetiun*  and  1  or 
pethHtw  3  new  onm  make  the  "  U  or  T  "  ot  par.  (1).  6.  Beg  No.  lOS, 
4,  iii/ni.  6.  Bee  No.  10!,  6,  infra.  7.  Hadan-tlm.  This  nt  requirad 
as  evidence  tliat  tlie  case  lo  tar  conld  not  be  settled  privatelj  and  was 
tbotefors  ripe  for  the  Court's  attention.  The  "  six  months"  was  ap- 
parently  the  legnlar  interval  ordered  lor  the  purpuie  ot  ooDipromisa 
in  actions  against  militar;  geutrj.    See  Ko.  12,  antt. 
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Bnieui]  ,  the  Boreaa  ahull  txy  the  case  twiee,i  auA,  if  in  Qia 
interval  a  private -settlement  is  reached,  shall,  u  before, 
order  [the  parties]  to  reqaest  leave  to  withdraw. 

(8).  If  a  private  settlement  is  not  reached,  [the 
Bnrean]  shall,  after  trying  the  case  twice,  order  the  parties 
to  make  ont  a  certificate  of  disagreement,  and  shall  send  the 
«ase  op,  through  the  Boreaa  of  Complaints. 

Note,  that  the  process  of  sending  the  case  up  to  the 
Chamber  shall  in  every  case  be  managed  by  the  Bnrean  of 
Complaints. 

(9).  If  in  the  aetion  thns  sent  down  to  the  Trial  Bnrean 
there  has  already  been  ajoint-pleading'  before  the  Chamber, 
[the  Trial  Bnrean]  shall  snmmon  and  examine  the  parties, 
and  set  forth  to  them  the  merite  of  the  case,"  and,  if  then  the 
parties  petition  for  leave  to  withdraw,^  permission  shall  be 
given,  as  before. 

(10)  If  a  privnte  settlement  is  not  made,  [the  Trial 
Bnrean]  shall  try  the  case  within  60  days,  and  if  it  can- 
not be  disposed  of  within  that  time,^  shall  take  ap  the 
proofo  [&om  the  parties] ,  and  send  the  case  np  [to  the 
Chamber],  through  [those  members  of]  the  Bnrean  of 
Complaints  who  origiually  took  down  the  written  pleadings 
of  the  parties." 

Note,  that  the  process  of  seuding  a  case  np  to  the 
Chamber  shall  in  every  case  be  managed  by  the  Bnrean  of 
Complaints,  as  before. 

The  above  is  the  result  of  our  deliberations.  We  have 
i  the  saootioQ  [of  onr  superior  for  them]  ;  and  he  has 


1.  Apparentl;  in  effect  two  eSortB  to  bring  about  a  oomproraUe. 
3.  TaikeUu.  S.  Ri  {advaDta8e)-9ai  (didadvaDtasee) ;  the  various  euu- 
■idarationi  bearing  on  one  Bide  oi  another,  i.  Tlie  Japanese  idea  is 
that  both  ■hoDU  join  in  the  iiutniment.  Compare  the  enstom  of 
having  both  partiee  sign  an  acknowledgment  of  the  jadgment. 
6.  That  is,  U  the  parties  refuse  to  compromise  oc  accept  the  deci- 
■iona  reached  bj  the  Boreaa.    See  (B).    6.  Kuchi-gaU-Uri. 
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Ho.  38]    itutraeted  ui  to  consalt  our  oolleagaeB  of  the  other  Depart- 
ment." 

h.    AiuKtr  o/tht  Trial  Burtmi. 

"  W*  beg  to  reply  that  the  Lord  of  Totomii  tun 
examined  yonr  report,  and  has  declared  that  he  has  no 
ot^eelion  to  make.  We  shall  heaceforth  act  in  accordance 
with  Its  terms. 

Dated  6th  mouth. 

The  Trial  Bnrean." 

9.  Inquhy  of  the  Trial  Durfau*  in  rei/ard  to  monflf 
Acfitnu. 

Dated  Tempo,  XIV,  Hare  (1648.) 

"  (1.)  With  reference  to  the  mode  of  proceeding  where 
a  money  action  ^has  been  brought,  but  the  parties  have 
made  a  private 'Settlement  nnd  have  handed  in  an  inetm- 
ment  of  settlement,  and  the  cause  has  again  been  brought 
before  the  same  Coort,*  we  find  the  fallowing  elanse  in  the 
decision  of  the  Chamber :  'If  in  any  action  final  jadgment  has 
been  rendered,  then,  even  thongh  the  action  be  for  nnpaid 
purchase  money  due  fur  more  than  10  years,  or  npon  as 
instmment  of  loan  in  which  the  original  principal  and 
interest  have  been  re-written  as  the  priuoipal,  the  old 
rule  shall  obtun  [and  the  case  shall  not  be  re-tried  or 
enforcement  of  payment  be  refused  because  the  new  rule 
refuses  to  entertain  such  actions]  fi  Our  question  is  whether 
we  may  not  by  analogy  apply  this  rule  to  the  case  above 
mentioned  of  an  action  being  renewed? 

(2.)    It  has  been  decided"  that  the  interest  ofSrm 

1.  The  otlier  Town  Magistrate.  9.  In  th«  offloe  of  the  Lord  of 
Kai.  8.  KIngin-deiri.  4.  Probablf  to  cntoroe  payment  ot  an  in- 
stalment. 6.  8«e  Art.  7,  in  the  BesolntioD,  anlc,  No.  38, 6.  6.  Set 
Art.  U  of  No.  38,  9. 
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per  dfty  formerly  payable  od  advances'  for  dried  Budinw 
■hall  DO  longer  be  aanetioned.  Hay  we  not  by  noalogy 
apply  the  same  rale  to  the  iatereflt  on  the  investment' 
advanoea '  for  timber  and  freefa  fish  ? 

We  beg  to  make  isqniry  on  these  points. >* 

Hare,  6th  month  (Jnly.) 

Bubne.  ^hoa|{h  we  have  received  no  special  answer 
to  the  above  inqairj-,  still  the  matter  is  determined  by  the 
inqniry  already  made  by  the  Lord  of  Kai  to  the  Lord  of 
Totomi.*" 


[No,  29]     Disposition  of  Moneij  Actions.^ 

Dated  Tempo,  XIV,  Hare  (1648). 

1.    "  Ctaimt  to  be  treatM  tiftfv  the  otiali'flij  of  Iwuu' 
pledge  loam. 

(1)  House-pledge  loans ; 

(2)  Loans  on  pledges  of  reliable  property ; 

rtubi-ic.  But  if  there  is  no  counter-seal  of  the  ward- 
officials,  relaUves,  and  [wardj-representutivea,  these  are  to 
be  treated  hke  [ordinary]  money  loans. 

Appended  Xote.    Besides  these,  "  liability-money  "  <>  and 


1.  ShiiTC-ienh'n.  3.  ZmEin;  apparently  the  suns  w  thiin- 
ztnkiH,  money  tdvuiced  b;  the  wholestle  dealers  to  the  produceie  as 
Mpital ;  inlerett  had  tormeil;  been  charged  oo  it,  tor  wbich  lee  the 
BeoUon  infra  on  "  Inlereit.''  8.  Probably  to  odo  of  tbs  Magistrates. 
i.  See  No.  38, 7,  p.  lOB.  5.  This  is  probably  a  Besolutioo  of  the  Cham- 
ber innimarizing  lor  referenoe  the  resolM  of  the  retorma  o[  Ho.  SB  at 
i^ard*  the  clawifioatioa  of  actions.  It  is  No.  88  in  the  original 
compilation,  bat  it  evidently  belongs  in  Lhia  place-  6.  Hiki-oi  kin. 
This  it  obeemv ;  but  ponibty  may  Ix  an  DDdertaking  to  make  good  a 
detanlt  «c  injarr. 
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No.  S8]  other  [sinular  cUudb]  Bsnctioued  by  law  are  to  be  treated  u 
prescribed  in  the  other  document.^ 

(8)    Bills  of  exohuige : 

Rviirie.  But  if  they  bear  interest,  they  are  to  be 
treated  like  [ordinary]  money-loanB. 

(4)    Building -money ; 

(6)     Bemittanee-money ; 

(6)  Bundry-expense  money.' 

Rubric.  But  if  it  bears  interest,  it  is  to  be  treated 
as  above  stated.  For  other  particulars,  reference  is  to  be 
made  to  the  Appended  Note  in  the  other  document 

(7)  Money  granted.^ 

(8)  Money  deposited. 

(9)  Exchange-money. 

(10)  Character-security  money. 

Rubric.  But  if  it  bears  interest,  it  is  to  be  treated 
as  above  stated. 

(11)  Yearly- instalmrait  money  ; 

Terms  of  payment  for  these  classes  of  claims  : 
Amount.  Term. 

80  ri/o  or  less  40  days. 

80  i-yo  or  more 60  days. 

60  1-1/0  or  more 80  days. 

100  ryo  160  days. 

More  than  100  rt/o,  the  term  to  be  settled  by  the  Court 
in  each  case. 

1000  ryoormore 12  months,   in- 

[clnding  an  intercalary  month. 

2.     Ctaimt  to  be  giim  double  the  Unit  of  hoitu-pledge  IjMni, 

(1)     [Ordinary]  money  loans ; 


1.  The  oompilec  tbiaks  (and  Hghtlj)  tbat  tbia  "  other  doca- 
mf  is  lUe  proposal  of  Nu.  28.  2.  See  Nu.  38,  Art.  IT.  3.  See 
>.  28,  3,  Art.  20. 
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(2)    Temple-foDd  louu ; 

(8)  Patoit-fimd  lows ; 

(4)  LcMUU  on  hjrpotheM ; 

(5)  LoAiu  on  behalf  of  tnothor ; 

(6)  IxMoa  for  taxes  paid  in  advanoo  ; 

(7)  Wages  for  labor ; 
(6)     Earnest-money ; 

(9)  Dowry  money ; 

(10)  Unpaid  parcbaBe-mooey ; 

(11)  Investment -money ; 

(12)  Money  loaned  on  deposit  of  miscellaneODS  ntensila ; 
(18)  Money   loaued  od  deeds  of  sale  of  miseellaneoni 

articles ; 

(14)  Groaud-rent ; 

(15)  Shop-roDt.i 

Terms  of  paymeut  for  these  classes  of  cUims : 
Amount.  Term. 

80  ryo  or  leas  80  days. 

80  ri/o  or  more 120  days. 

60  lyo  or  more 160  days. 

100  rgo  or  more 800  days. 

1000  ri/o  or  more 24  montbs,  in- 

[ctnding  an  intercalary  montb. 


[No.  30]      Memorial  in  regard  to  Money  Actions.* 

1.     Pro}H>ial. 

"  (1).  Money  actions  before  as  bave  recently  increased 
to  such  an  extent  that,  if  we  are  to  try  all  of  them,  as  we 
do  now,  the  Cuart  days  of  the  Chamber  (the  4th  and  21st  of 
every  month)  will  be  occupied  with  those  actions  exclasively, 

1.  Fur  all  the  preoediag  Urnii,  see  Ko.  38,  3,  anU.    2.  K{Hj7Jn- 
tUiri,    Cited  Iroro  "  Kyoraittn."    The  doetuneiit  bears  do  dnte. 
T*l.  11.  Sap.  Pk  ltl.-tl. 
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I.  18]  uid  no  others  ean  be  hau-d  ;  moreorer,  as  a  result  of  this,  ^ 
the  morala  of  the  Chamber  may  degenerate.'  We  tberefore 
propose  that  all  actions  on  money  loans,  unpaid  pnrohase- 
money,  etc.,  in  which  the  Clinmber  or  a  Magistrate  has  been 
accnatomed  to  order  a  term  of  payment,  shall  be  tried  and 
ac(jndicated  only  twice  in  each  year,  that  is,  once  in  the  4th  and 
once  in  the  11th  month.  This,  we  think,  will  lighten 
the  burden  of  the  Chamber.  Moreover  we  observe  that 
vrhen,  some  years  ago,  a  Private-Settlement  Order  was 
issaed  for  all  money  actious,  and  no  snch  eases  were  heard 
by  the  Magistrates,  no  inconvenience  resulted.  For  these 
reasons  we  make  the  above  proposal. 

(2).  However,  nctioas  for  domestic  servants'  wages, 
house-pledge  loans,  loans  on  reliable  seonrity,  loans  en- 
denced  by  a  deed  of  sale,  and  rent  of  land  or  shop  (which  are 
like  rent  of  caltivated  land  <),  shall  be  tried  and  ac|jndicated 
as  at  present  and  a  term  of  payment  filed. 

2nd  month." 

2.    "  We  acknowledge  the  receipt  of  your  order  In- 
stracting  ue  to  eBtubliah  the  law  ae  stated  in  our  proposal. 
Year  of  the  Dog,  8,  9. 
Chamber  of  Decisions,  Full  Session."* 


i^No.  311     Memorial  in  regard  to  Money  Actions. 

1.     Pro,,osaL 

"  We  have  received  your  instrnction  sanctioning  onr 

1.  The  entertaJniDg  of  money  actioas.  S.  A  not  onnato- 
ral  notion  for  lamiirai.  Bee  Dr.  Edox'h  "  A  Japaaese  Pliilo- 
Eoplier,"  Ttans.  Aeiat.  Soo.  Jap.,  1892,  patiim.  S.  Ntnga.  4.  It 
ii  passible  to  make  a  guess  At  the  date  of  this  document,  irbieb 
is  a  memorial  laid  before  the  CouqclI  of  State  bj  the  Chamber.  ITbe 
intereatioR  question  is  trLelher  it  comes  after  the  Tempo  period 
and  tbus  indicates  an  unfortunate  retreat  tiom  the  lefwms  then 
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recent  mamori&l  and  reqalring  the  MagiBtrsteB  to  exprew 
their  opinion  bb  to  whether,  when  a  judgment  has  beeo 
rendered  in  the  4th  month,  the  parties  Bhall  appear  again  in 
the  next  llth  month  and  report  as  to  the  partial  or  entire 


aocompliihed.  It  voold  wem  rather  that  the  date  la  iomenhera 
before  the  middle  of  tlie  preTion*  oentnr;.  In  the  Bnt  plnee,  the 
spirit  ol  the  doanment  ii  more  oharaatsriitio  at  the  lanmrai  offloen 
before  thej  had  bean  trained  by  generation!  ol  jndieial  experianea. 
The  Chaubet  had  been  ettabliihed  □ulj'  la  tbs  middle  ol  the  17tb 
Miitwj.  Horerar,  it  ie  difflonlt  to  believe  that  the  enlightened  oon- 
■idetation  of  the  people'a  needa  ahown  in  the  docnmeats  o[  No.  36, 
anle,  should  have  been  ■□ooeeded  by  a  ipirit  na  inoous  ids  rate  ax  that 
ot  thia  docnmeDt.  Beoond,  the  reference  to  tlie  Private -Settlement 
Order  ol  "  aomeyeaie  ago  "  Indioatea  that  there  waa  but  one  aooh 
order  in  the  minda  ot  the  writera ;  if  they  had  written  in  the  I9th 
eentnry,  at  leaat  three  Bbonld  have  oome  to  mind  and  tome  diatino- 
tive  naming  of  tlje  one  indicateil  voald  have  been  made.  The  re- 
ference alao  impliea  a  pereonal  aoqiiaintaDce  irilb  the  (aeti.  Third, 
the  lUt  ot  excepted  aotiona  in  the  second  paragraph  ia  very  onide  and 
could  hardly  have  been  made  at  or  after  the  epoch  in  which  the 
variona  ipeeiea  of  eleitna  referred  to  in  Nui.  38  and  29  vooU  have 
Mlled  for  reougnition.  The  anmniary  and  omde  style  ot  the  vhole 
duonment  pointi  to  the  aatne  eonoliuioD.  Last,  the  provtiion  in  the 
Yenkyo  III  Order  (1746).  by  nhioh  oaaea  were  to  be  beard  in  the 
Chamber  on  the  4th  and  31at  daya  ot  every  month  [No.  B,  anU) 
point*  to  a  poeaible  contrary  practice  prior  to  that ;  and  It  may  be 
that  the  Order  of  1746  indicates  the  abandonment  ot  the  praetioa 
eitabUihed  in  the  preaent  docnment  and  the  retnm  to  double  Conrt 
days  in  eaoh  month.  At  any  rale  one  may  prorisionally  ptaoe  thIa 
doanment  somewhere  between  1739  (the  date  of  Ho.  1.  ante)  and 
1744.  Bnt  the  only  Dog  yaan  there  ooontrlng  are  1729  and  1741, 
the  latter  being  ot  eonna  the  more  probable.  The  oitation  is  said  to 
be  bom  Kajomiten.  This  is  the  name  ot  the  work  (dated  1797) 
qtpeaiiiig  in  BadotfTa  TakugtnBa-aaetaammlung  as  KJ^jikata-0^ada' 
•U^U,  a  oollectionof  important  enactments  issned  before  that  date. 
It  thia  wsie  the  sooTCe  of  tha  doanment  a  latest  date  would  be  de- 
terminable  for  it.  Bat  BndorH't  editicm  does  not  contain  it,  and  (here 
lOMJ  exist  two  eollsctiona  ot  the  name  Eqjoruittn.  However,  this 
fact  would  indicate  that  the  one  here  cited  is  a  itiU  earlier  one,  as  the 
1767  edition  was  too  well-known  to  have  the  name  again  osed. 
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Vo.  38]  diflduurge  of  the  okim,  and  whettMr,  whoa  a  jadgment  hM 
been  rendered  in  the  11th  monthi  the  parties  shall  make  a 
similar  report  in  the  next  4th  month.  Oar  opinion  is  as 
foDows : 

(1.)  Our  reoent  Memorial  having  been  sanctioned, 
we  shall,  when  any  new  aetion  is  brought  on  a  money  loan, 
snmmon  the  plaintiff  to  the  Chamber  of  Decisions,  on  the 
regolar  day  in  the  4th  month,  and  shall  serve  on  the 
defendant  a  summons  ^  to  appear  on  the  regular  day  of  the 
next  11th  month.  If  in  the  meantime  the  whole  claim  is 
discharged,  an  order  to  file  a  certificate  of  discharge  shall 
be  made.  If,  however,  a  portion  only  or  none  at  all 
has  been  paid,  the  Court  shall,  on  the  appearance  of  both 
parties  in  the  11th  month,  order  the  defendant  to  execute  an 
instrument  engaging  to  pay  without  CeuI  before  the  next 
4th  month.  If  in  the  meantime  the  claim  is  discharged,  an 
order  for  filing  a  certificate  of  discharge  shall  be  made, 
as  above ;  if  not,  the  Court,  on  the  regular  day  of  the  next 
4th  month,  shall  make  an  order  for  the  payment  of  a 
reasonable  sum,  in  fixing  which  the  amount  of  the  debt  and 
the  condition  of  the  defendant  shall  be  taken  into  estima- 
tion; of  this  sum  payment  shall  be  ordered  without  fiiil 
before  the  succeeding  11th  month.  This  shall  continue  firom 
year  to  year  [until  all  is  paid]. 

(2)  In  instalment  actions  where  payment  within  a  term 
has  been  ordered  in  the  Chamber  of  Decisions  or  a  Magis- 
trate's Court,  since  our  recent  Memorial  has  been  sanctioned, 
the  Court,  on  petition  of  the  plaintiff,  shall  serve  on  the 
defendant  a  summons  to  appear  on  the  regular  day  of  the 
4th  month.  If  in  the  meantime  the  claim  is  discharged,  an 
order  for  the  filing  of  a  certificate  of  discharge  shall  be  made ; 
if  not  discharged,  a  reasonable  sum  shall  be  taken  and 
payment  ordered  on  the  regular  day  in  the  4th  month,  and 
an  order  issued  to  pay  the  remainder  without  fail  in  the 

1<  SoiMgami, 
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11th  toonth.    This  shail  eontinne  firom  year  to  year  [ontil 
ftll  ia  pftid]. 

We  reqneet  joar  oonMot  to  the  above  proposal. 

8d  mouth." 

S.     "  We  acknowledge  the  receipt  of  your  order  approving 
the  method  of  procedure  proposed  by  as. 
Year  of  the  Dog,  8,  9. 

Chamber  of  Deeisiotis,  Fall  Se«ion."^ 


[No.  32]  In  Actions  hy  Royal  Temples  for 
Money  Loans  the  Creditor  shwdd  not  be 
entitled,  in  tJte  Complaint  as  indorsed  by  the 
Bureau,  a  '  Money-Lending  O^e,'  ^ 

A  Commnnioation  by  the  Temple  Magistrate,  Abe, 
Lwd  of  Ise,  annooiieiDg  the  passing  of  snoh  an 
Order. 
Dated  Tempo,  XIV,  (Hare),  4,  6  (May  6,  1B48). 

1.     LetUr  to  ihe  Town  MagUtraU't  Staff  from  the  Lord  of 
Abt. 


"  la  regard  to  the  general  management  of  the  loaoB 
made  by  the  Prince-Abbots  of  royal  temples,"  I  have,  after 


1.  Thli  doooment  b«lon  gs  with  the  preeadiog  one.  a.  The 
lot  ot  the  Olden  showi  that  thli  title  la  a  poorl;  eboaen 
eoe.  8.  Miya-wtoiueki.  The  teim  ot  mpiutkt  wmi  flnt  applied 
to  a  mambar  of  tha  Imperial  Family  (iiMladiiig  the  lour  braaoh 
famOiaa)  apan  ratiremaut  as  Abbot  to  one  of  the  leading  Bnddbivt 
templea.  The  Prinoe-Abboti  wera  afterward  koown  aa  miya-moiutti 
Id  dittinetion  from  ttkkt-MonttU.  Iii|the  oonne  at  time,  the  name  of 
>Knu«U  waa  alio  giTau  to  a  member  ot  the  go-iekke  familiaa  who  went 
into  retirament  and  entered  a  Boddhiat  temple.  Ihe  go-ttkkt  were 
the  flTe  tamiliea  ot  Court  noblsi  whoaa  membera  alone  woe  eligibla 
to  the  two  01  tb»*  hi^wat  Imperial  ottoaa.    Tbeae  abboti  wan 


lis 
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Ho.  89]  eonflalUtion  with  the  Lord  of  Echizen.  issaed  the  deereaa 
eocloBed  tiud  have  made  similar  orders  for  the  Deotsn 
TdiDpIe  [of  Yedo],  Daitokn  Temple  of  Kojrat  Kod  Tokei 
Temple  of  Eamakura.  As  there  are  some  poiots  id  which 
the  intereata  of  tawnspeople  are  affected,  I  send  yon  eopies 
for  reference." 

2.     Oi-der  Xo.  1. 

"  To  the  Retainers  of 

The  Prinee-Abbot  of  Seiren  Temple  ; 
■   The  Priooe-Abbot  of  Yemman  Temple ; 

The  Prince- Abbot  of  Myoho  Temple ; 
Although  a  decree  wns  made  in  Buusei  (1818-1629) 
regulating  loans  of  Prince- Abbots,  yet  recently  there  has 
been  mncU  misdealing,  by  which  debtors  hftve  suffered  griev- 
ously. Especially  contrary  to  that  decree  is  the  practice  of 
making  "  additional- moneys,"  ^  which  cannot  possibly  be  al- 
lowed. We  should  have  taken  meaanres  against  this  before,  bnt 
have  tolerated  it  only  because  it  has  been  bo  long  a  custom 
among  the  retainers  of  the  temples.  But  now  that  the 
Government  has  determined  to  make  a  geneml  reform  in 
the  practice  of  the  Courts,  we  order  that,  when  action  is 
brongbt  on  a  loan  [nominally  that  of  the  Abbot] ,  the 
member  of  the  Com  plaint- Bnreau  before  whom  it  comes 
shall,  withont  waiting  for  a  commnnioatioo  from  the  Abbot 
himself,   cause    the   retainers  to  enter   their  complaints  in 


callad  iun-noBitki  or  leHii-monteki.  A  itrict  diatinctioD  was  kept 
between  the  (emples  presided  over  by  a  member  of  the  Imperial 
Family  and  those  presided  over  by  the  go  lefcli^.  There  was  no 
instance  of  a  vtiga-monieki  ever  entering  into  the  templee  aaaigned 
to  the  tekkt-mmtzelcl.  Nor  did  a  member  at  the  go-trkkt  families 
ever  preside  over  the  temples  assigned  to  the  miya-morutU- 
1.  Saihi-kuieatie-kiti ;  where  some  oCBcial  ol  the  temple,  in  addi- 
tion to  the  loaiia  of  the  temple  itself  (of  the  Abbot,  aa  the?  are  hera 
called)  lends  hisown  money  in  tbe  name  of  the  temple,  so  as  to  ahwa 
in  tbe  advantages  given  tosoeh  claims. 
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their  own  luunea  [as  oreditors] ,  and  that  every  instnunent 
of  loui  [thus  sued  npon]  (szoept  the  anma  reported  in 
Banaei)^  eholl  be  rewritten  aa  au  ordinary  debt,  Eind  tfao 
oreditoi'a  name  changed  into  that  of  the  real  lender,  and  that 
the  new  instrnment,  with  the  old  one.  (its  feala  having  been" 
cancelled)  ahall  be  prodnced  at  Court,  io  fatara  Uti  confii* 
don  of  the  two  kinda  of  loan  must  be  avoided,  and  trana- 
aotious  of  the  above  aort  moat  be  evidenced  by  ordinary 
instnunentB  of  loan.  Horeover,  to  remedy  farther  the 
present  loose  methods,  we  order  that  the  retainers  who 
trauuct  mosey-loana  for  Abbots  shall  abandon  tLe  present 
practice  of  having  a  number  of  money-landing  offices  and 
shall  matntnin  one  such  office  only,  and  for  that  porpose 
shall,  after  oonsoltation  with  his  aasociatea,  hire  a  piece  of 
towo-huid  B  and  move  the  office  thither  by  the  10th  month 
of  the  present  year.  Thia  shall  be  their  only  place  for 
money-lending,  and  shall  be  termed  a  "  sojourning-inn,"B 
care  boing  taken  not  to  give  the  appearance  of  a  Qovernment 
Office.*  There  they  shall  carry  on  their  basinesa  uprightly. 
Otherwise  than  in  the  above  manner  no  [retainer  of  a  tem- 
ple] shall  do  a  money-lending  biisinesB,  either  in  his  own 
honse  or  in  another's.^  These  persons,  in  spite  of  the 
rule  of  Banaei  ^  abont  the  rate  of  interest,  frequently  take 
it  npon  themselves  to  violate  that  rnle  and  to  exact  uaory. 
This  is  unlawful,  and  they  shall  henceforth  take  no  moro 
than  the  rate  fixed  in  that  law.  Nor  shall  they  take 
[intereat  under  the  guiae  of  Bo-oalled]  "  gratitnde-money  "' 
or  "expenaeB."^  Whenever  a  loan  instrument  is  re-written, 
with  interest  and  the  original  principal  as  principal,  the  rate 


1.  Peibaps  on  exception  had  tbei's  been  made  far  certaiD  claseel 
of  exutJDg  loBJiB.  i.  That  ia,  outgide  the  lempU-enolasare  aad 
among  Uia  mercbanta'  hooBes.  S.  Ryo-ihiika.  i.  O-yakii-tho ;  the 
debtors  being  more  liable  to  imposition  and  extortion  if  tbej 
IhoDght  that  the  office  bad  any  offieial  character.  G.  AppareDtljr 
thia  applied  eren  Io  the  loans  on  behalf  of  the  temple-Iunds. 
■t.  6w  U\fra,  •'  Interest."     7.  Bti-kin.    8.  Kalcari-ntono. 
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3To.  ti]  of  interest  ahtU  be  gradiully  lowoed  [at  eaeh  t 

Teneval].  In  every  inetnusmt  vhere  there  ftre  joint 
borrowers  (except  where  m  rural  distriot  borrowa),  the 
tmonnt  borrowed  b;  eeeb  one,  whether  of  the  military 
gentry,  townspeople,  or  villegen,  ahell  be  distinetly  stated 
in  separate  items,  and  every  instrnmeDt  not  eontaining  eaeh 
an  itemized  statement  shall  be  void.  Where  a  debtor  is  mm 
of  the  townspeople,  the  creditor  shall  show  the  seal  to  the 
officers  of  the  ward,  and  shaU  receive  from  them  a  certificate 
of  its  genoineneas.  In  all  the  above  matters  [the  retainers 
to  whom  this  is  addressed]  shall  avoid  all  miscMidnet, 
acting  with  nprightness  and  seal,  under  pain  of  poniabmail 
in  case  of  disobedience." 

8.     Order  No.  2. 

"  To  the  Retainers  of 

The  Prince- Abbot  of  Ichgo  Temple  ; 
The  Prince<Abbot  of  Botsnko  Temple ; 
The  Prince-Abbot  of  Benshn  Temple."  > 
4.     Btiiric.^ 

"With  the  tUxive  decrees  was  sent  no  draft  of  the 
acltnowledgment  of  the  decree  by  the  wards ;  we  therefore 
prescribe  the  following  form  : 

1,  Tills  deoree  is  in  BOlaUiitiklly  the  Mme  words  ii  ths  abon. 
After  thfl  pasuge  •■  the  credltor'a  nune*  ■  *  'into  that  o(  the  real 
lender,"  it  reads:  "And  no  eUuMsbaU  be  inseiled  deolariug  that 
the  moiW7  is  loaned  by  the  Abbot  beeatue  of  some  speoial  reawHi. 
Thus  in  all  tutuie  transaotioni  of  this  sort,  the  loan  must  be  «Ti- 
denced  b;  ordioair  priTSte  inttraments  (ailai-$^mon)."  The  latter 
pastags  it  of  somfl  Taloe  in  thtowing  light  on  the  tronbleaoma  term 
ttitai.  alreedj  discnssed  in  the  notea  to  Vo.  1.  The  term  nsed  in  the 
firtt  title  (or  "  prinoe-abbot "  is  mfya;  ia  the  saoond  and  third,  mon- 
ttU.  Yet  the  title  of  the  flrat  temple  ii  given  b;  Diokton,  "  Japan," 
p.  4S,  at  moiatH,  There  Kemi  to  be  no  real  distinction  of  olaMM 
intended ;  probabl;  custom  asaoeiated  a  special  word  with  a  tpadat 
tempi*.    3.  ProbaUj  bj  the  Town  Uagiitrate. 
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(A  oopy  of  the  daeree.) 
We  reepeotfolly  aokuowledge  the  raoeipt  of  yonr  order 
to  inibrm  our  eompaniea  that  the  abore  decree  has  beeo 
reottved  at  yonr  Office  [bom  the  Temple  Hagiatrate,]  and 
to  reeord  our  Mala  in  the  official  boob.^ 
Tempo,  XIV,  Hare  4,  9  (Hay  9,  1848). 

Tonnao,  representative  of  Shosayemon,  now 
1  of  Shinagawa  Block ; 

an  of  Hiramatsn  Bloek ; 
Jiaabnro,  Headman  of  Block  No.  2,  Ta  ward, 

gnnila  distriot. 

The    above    order  received  at  the  office  of  Tarn 
Tozayemon,'  " 


[No.  38]  Disposition  of  Loam  from  the  finds  of 
tfu  Three  Temples  of  Kvmano '  and  from 
the  PrivJj-Funds  *  of  the  Lord  of  Kit. 

Dated  Eokwa,  H  (Serpent),  8,  29  (Sept.  28, 1846). 

1.  ilenwrial^  aikitiQ  the  Private  Opmion  [of  th«  Council 
of  State}  regarduig  the  treatment  of  Loaue  from  the 
/unde  nf  th»  Three  TempU*  of  Kumano  tmd  the  Privy 
Ftmdt  of  Uu  Lord  of  Kii,  from  Kuu,  Lord  of 
Izumo,* 

"  In  regard  to  loans  from  the  fands   of  the  Three 

1.  Thii  cUdBS  mar  rtln  uther  to  the  Mali  ippanded  InIow,  or 
to  a  reqairement  th&t  ■ealunpreBdODi  shonld  b«  reoorded  tor  tha 
pnrpou  td  the  oectifloata  meutloned  in  tha  decree.  3.  An  otBoer. 
apparently,  o(  the  Uajjiitrate's  Offloa.  B.  Kumano  lan-Man  {"  three 
■Doontaina,"  beouu  lempla*  otton  itood  on  hilla  or  moimtkiiu). 
Tbaaa  are  a  tamona  gronp  of  templf  ia  the  kuni  of  Kir.  in 
tha  domain  of  the  lord  ol  Kii.  4.  Yodo-kin;  the  monsy  need 
te  the  private  tspeuM*  of  a  tendkl  lord.  Kii  waa  one  of  the 
Oetamke,  the  three  related  lamiliea  from  among  whom  the  Shogoa 
waaehDeeD.whenaodireot  heirm  werelett.  6.  Addreaaed  to  the  Coun- 
ea  ol  SUte.    6.  Temple  Magialrate. 


122 


PRITATB   LAW   I 


Ha.  89J  T«mplea  of  Kauuuio  lud  the  Frivy-Fnud  of  the  Lord  of  Eii, 
an  iustraction  wan  given  to  the  Full  Chikmher  of  DeoisioDB, 
in  the  last  year  of  the  Dragou,  8th  month,  (September, 
1844)  that  they  sboald  be  treated  differently  [from  ordinary 
money-loans]  and  according  to  the  old  prnotice.  Sinee 
that  time  the  Lord  of  Izami^  was  given  another  offiee  and 
the  matter  hne  come  before  me ;  and  I  have  accordingly 
examined  the  docnments  in  these  cases,  summoned  nambers 
of  debtors  from  time  to  time,  and  ordered  payment  of 
varions  claims.  I  have  given  mnch  coneideration  to  the 
subject  and  have  reached  the  following  conclusions.  When, 
by  the  late  reform  of  the  law  relating  to  money  actions,  in 
the  year  of  the  Hare  (1843),*  it  was  settled  that  a  defaulting 
-debtor  might  be  ordered  into  bankrnptey  aftiir  a  certain  period 
of  days,  without  the  intervention  of  a  period  for  instalment 
payments,  the  Lord  of  Yamashiro,  then  Temple  Magistrate, 
after  investigating  the  snbject,  inquired  [of  the  Council 
of  State]  whether  this  rule  for  ordering  ezecntion  in 
bankruptcy  might  not  be  applied  to  the  loons  now  iu 
qncslion,  so  that  there  should  be  no  more  laxity  in  the 
payment  of  these  than  in  the  payment  of  ordinary  private 
lonns  of  townspeople  or  farmers.  The  proposal  was  referred 
to  the  Chamber  for  consideration  ;  but  their  opinion  was 
tlividcfl.  Ultimately  the  Instructior^  above-mentioned  was 
given.  But  no  reply  was  made  to  the  proposal  of  the  Lord 
of  Yiimnshiro.  The  Lord  of  Kii,  laying  stress  on  the 
wording  of  the  Instruction  that  these  loans  shoald  be 
"  differently  "  3  treated,  repeatedly  and  urgently  demanded 
the  enforcement  of  their  payment.     Finally,  when  the  Lord 


1.  The  prerioni  oecnpBnt  of  the  poiitiou.  9.  The  reform  daalt 
nilh  inNoa.  aeand  29.  3.  I)ettu-dan.  The  (orce  of  theLorduf  Kii'a 
intei-pretfltion  caunot  be  made  clear  by  auj  rendering  of  the  word 
brtin.  This  ineaDB.  primirily.  "  different,"  in  tLe  seose  of  "apart 
from  otliera,"  and,  derivetivel;,  "ipecial,"  "  partienlar."  HeaM 
his  Brgament  wai  that  the  above  loani  should  have  a  "  Bpedal,"  in 
the  lense  of  a  better,  treatment. 
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of  Idzntni  eame  iulo  office,  an  instrDotion  was  sent  [to  the 
Lord  of  Eii]  to  prepare  a  Bchednle  of  all  the  ontstasding  ^ 
loans  fallen  doe  dnring  the  previons  8  years.  This  sofaedole 
had  been  sent  in  from  time  to  time,  nntJl  in  the  lOtb  month 
of  the  preceding  (Dragon)  year  (November,  1644),  the  whole 
reported  amoant,  prinoipal  and  tnterest,  of  arrearages  of 
loans  from  the  temple-fand  and  the  privy  faud  to  militnry 
gentry,  priests,  townspeople,  and  farmers  had  reached 
42,000  ryo,  the  number  uf  instrnmenta  being  168,  aud  the 
debtors  and  anreties  in  all  700  persons.  Nnraerona  notices 
of  de&nlts  have  been  seat  since  then  by  the  officials  of  the 
Lord  of  Kii,  and  many  petitions  for  enforcing  payment  of 
Uie  arrears.  During  the  last  10  yeftrs  we  have  persuaded 
many  of  the  debtors  into  paying ;  bat  considerable  sums 
remain.  Defanlta  were  very  few,  beginning  with  the  loans' 
first  occurrence  in  the  period  Bunsei  (1818-1829),  until  and 
dnring  the  time  when  the  matter  was  under  the  management 
of  Wakizaka,  Minister  of  the  Imperial  Household.'  The 
debtor,  when  he  was  snmmoned  to  Court  at  the  sait  of  the 
officials  of  the  Lord  of  Kii  and  urged  to  pay,  would  with 
dihgence  and  dispatch  pay  principal  and  interest.  If  he 
pleaded  ill'fortnne  in  his  aflkirs  [ns  an  excnse  for  delay] ,  he 
was  subjected  to  pressure  of  some  sort ;  sometimes,  if  he 
were  a  commoner  or  even  a  OoTernment-merehimt,^  he  was 
detained  at  the  bench  *  and  ordered  to  sent  for  the  money, 
OT  perhaps  committed  to  relatives*  or  sent  to  the  band- 
stocks;  and  this  invariably  resnlted  in  payment  of 
principal  and  interest.  Sot  ever  since  the  administration 
of  Mabi,    Lord  of  Shimoaa, "  and  Inonye,  Lord  of  Eawa- 


1.  Uiea-uU  (flciatiiig  on  the  aurt&ee).  9.  This  perton  vu  Temple 
Ifagistrate  bom  KnauBci,  III  (1791)  to  Baukwa,  X  (1813),  •floin 
foom  1S39  to  16S7,  and  then  one  of  the  Council  ol  StaM,  from  1B87  to 
1B41.  He  alio  poBsrased  the  inferior  title  ol  "  Lord  of  Awaji." 
9.  See  No.  5,  ante.  4.  Kothllulre,  i.  e.  detained  in  Conrt.  6.  Aiuke. 
See  No.  28,  3.  Art.  34,  ante.     0.  Who  became  Tsmpte  Magiatrate  in 

laao. 
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Ho.  IS]  obi,i  there  hae  been  a  gndnal  loosening  of  reetrielionsy. 
debtors  have  become  more  negligent,  and  the  arrears  have 
constantly  acenmnlated*  Money  was  even  lent  oat  to  those 
who  were  no  better  off  than  day-laborers  and  had  no 
resonroes  of  any  sort ;  and  the  debtor  oonstantly  petitioned 
for  delay,  for  the^  creditors  were  not  strict  in  enforcing 
payment  and  the  Ooort  was  too  bosy  with  other  mattors^ 
to  be  especially  sealoos  in  these.  Ev«i  at  the  end  of  these 
periods  of  postponement  the  debtors  freqnently  fiuled  to 
bring  in  the  amount  dne.  The  resolt  was  that  a  loan  was 
the  source  of  very  little  profit.  Some  of  the  debtors  would 
petition  for  delays  of  2  or  8  days,  and  then  bring  in 
[a  small  amount]  in  2-<Att  or  l-shu  pieces'  or  even  in 
copper  or  iron  money.  Where  the  debtor  was  one  of  the 
military  gentry,  his  retainer,  knowing  that  the  instalment- 
payment  process  could  not  be  put  in  use  against  him,, 
would  often  plead  a  bad  harvest  in  his  fief  or  excessive 
expenses  in  the  performance  of  his  feudal  duties,  sod  evade 
making  any  payment ;  so  that  it  was  hard  to  obtain  even 
interest,  much  more  so  the  principal,  from  such  persons* 
Affurs  having  come  to  this  pass,  the  Lord  of  Idxomi* 
after  the  List  report  above-mentioned,  iu  the  10th  month 
of  the  last  Dragon  year  (1844,)  from  the  Lord  of  Kii,  after 
consultation  in  Private  Session,  made  out  a  schedule  rf 
in8tahnent-pa3nnent8,  proportioned  to  the  amount  of  the 
debt  in  question.  His  opinion  was  that,  if  the  Court  were 
to  grant  every  request  for  postponement  and  to  sanction 
the  pa3nnent  of  any  small  sum  which  the  debtor  might 
choose  to  bring  from  time  to  time,  the  creditor  would  not 
get  back  his  loan  even  after  the  lapse  of  countless  years ; 
while  new  suits  would  constantly  be  brought  and  the  body 
of  defiaulting  debtors  would  grow  to  an  enormous  siie* 
He  decided,  therefore,  to  grant  no  request  for  delay  unless 

1.  Who  became  Temple  MagiBtnte  in  1884.  S.  These  weie. 
smiiU  pieees  of  eiWer ;  4  $hH  made  1  dt<,  and  4  bu  made  1  rye.  See 
Introdoelion. 
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tbe  debte  had  Klready  paid  in  saeh  ui  wmoimt  that  then 
ma  Mme  reuouble  prolMibility  of  an  oltimate  ftiU  payiiMnt; 
and  instmatiotiB  directing  atriet  eonformify  with  thia 
role  vere  aent  aronnd  to  tfae  retainen  of  the  different 
gentry.*  'When  I  anDeeeded  to  thia  office  and  the  mattor 
came  into  my  charge,  I  aeveral  timee  made  similar  orders, 
and  from  time  to  time  anmmoned  the  debtors  [aod  gradnalfy 
deareased  the  list] .  Many  timea  t  have  been  pnt  to  nnne- 
eemary  delay  and  ioeonveiuenM  tlirongh  [blse  ezonaee  of]  a 
miatake  in  tbe  debtor'a  name,  or  bis  death,  abaconding, 
retirement,  or  removal.  Moreover  it  has  become  a  notion 
of  the  eommonere  that  the  repa3nnent  of  a  loan  from  a 
Qovemmoit-fiuid*  is  treated  with  laxity,  while  that  of 
ndinary  persona,  which  onght  to  be  made  by  a  privata-srttle- 
ment,  is  rigidly  enforced :  and,  in  eonaeqaence,  some  persons 
do  not  even  appear  when  anmmoned,  while  others  appear, 
indeed,  bnt  withoat  being  accompanied,  as  they  shoald  be,  by 
Uieir  local  officials,*  and  they  offiar  the  moat  unconsoionable 
pleas.  I  am  told,  in  fact,  that  it  has  for  some  time  been  tbeir 
habit  to  treat  the  snmmons  of  a  Ui^trate  with  neglect,  if  it 
is  one  iasned  in  a  money  action.  Tbeir  contumacy  goes  even 
fiirthcr,  for  after  [the  complaint  is  retnraed  with]  tbe 
information  that  the  debtor  baa  absocmded,  retired,  moved, 
or  died,  it  often  appeara  on  carefiil  investigation  that  these 
«re  falsities,  invented  by  the  coDntersealera  to  delay  the 
proceeding.  The  practice  of  the  past  years  has  been  very 
lax,  in  spite  of  these  evil  resnlls,  both  becanae  tbe  loans 
which  are  the  anbject  of  this  litigation  are  "  communicated  " 
by  tbe  Lord  of  Kii,  and  ao  the  action,  thoagh  a  money-action. 


1.  That  is,  tli«  retaiaen  ol  Uie  noble  borroirers  vera  instnicted 
tliat  th«7  miut  b«  more  pronipt  with  their  psymenta.  3.  The  Lord 
ol  Kii  mm  a  daimyo,  bot  the  term  kogi  (QoTGniment,  pnblic)  woold 
beappUad  toLim  byhii  own  people,  and  hence  migtatbelooeeljnsed 
by  others  with  the  same  meaning.  S.  A  oommonar  wss  required  to 
be  SMompanled  lo  Conrt  by  these  offldals,  who  were  looked  to  (or 
■OBM  aeoomit  of  hie  character. 
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No.  B8]  has  no  ''  petitioner/*^  and  also  because  the  Magistrate's 
Office  has  been  too  much  occupied  with  other  matter.  The 
debtors*  disregard  of  the  Court's  authority  has  reached  such 
a  point  that  the  vassals  of  the  viirious  noble  houses  often 
neglect  to  bring  in  any  money  on  the  days  appointed  for 
payment^  and  boldly  write  to  demand  new  delays ;  and  when 
the  retainers  of  the  Lord  of  Eii  refuse  absolutely,  they  bring 
in  some  petty  amount,  request  a  moderate  delay,  produce  a 
new  instrument  already  drawn  up,  and  demand  that  the  debt 
be  re- written, — ^thus  showing  no  sense  of  shame  and  actiog 
virtually  in  defiance  of  the  Court's  orders.  Our  action 
hitherto  has  been  confined  to  peremptory  orders  to  pay, 
and  we  have  not  proceeded  to  extreme  measures,  in  the  way 
of  examination  before  the  Court,  etc.;  but  the  repeated 
defaults  and  the  general  disregard  of  our  orders  a£fect 
the  dignity  of  the  Court  and  I  am  mach- dissatisfied  with 
the  state  of  affairs.  If,  indeed,  the  purpose  of  your 
Instruction  of  the  last  Dragon  year,^  requiring  the  claims 
in  question  to  be  treated  differently  from  ordinary  loans, 
was  nothing  more  than  to  perserve  the  existence 
of  such  claims,^  I,  will  give  ^myself  no  further 
anxiety  on  the  subject,  and  will  confine  myself 
to  urging  payment  by  personal  persuasion  of  debtors  from 
time  to  time,  except  where  their  contumacy  does  not 
directly  endanger  the  very  honor  of  the  Court,  and  this  wiU 
relieve  me  from  much  tedious  detail.  But  I  understand  that 
the  real  purpose  of  the  Government  in  that  law  was  to 

facilitate  the  more  speedy  collection  of  these  money-loans ; 

I      —  — ■ 

1.  Tasiuru  (communicate) ;  negai  (beg,  petition) -m'n  (person). 
The  former  term  was  the  appropriate  one  for  one  of  the  Lord  of  Kii's 
station  when  making  a  private  commonication.  The  idea  seems  to 
be,  as  appears  below,  that  these  claims  arose  from  "gifts"  of 
money,  and  beuoe  there  could  be  no  legal  foundation  for  an  action 
to  recover  sums  professing  to  be  out-and-out  grants.  2.  Bee  anU, 
at  the  beginning  of  the  letter.  3.  Lit.,  "  to  prevent  the  kathittuke 
(loans) -tou&urtf  (destruction).*' 


pAsi  m. — ooxtruit:  lboai.  prboidbhts.         1&7 

and  I  think,  therefore,  that  whenevsr  a  debtor,  after 
Teqnesting  &  deUy,  ftula  to  bring  in  the  proper  amoant  at  the 
tidie  appconted  (the  iiuUJmentfl  and  periods  to  be  determiDed 
Moording  to  the  schedule  alrexdy  agreed  oii),i  he  shall,  as- 
in  the  ordinary  osae  of  deficient  payment  of  nn  inatalment, 
be  detained  at  the  beoeh,*  while  his  voooherS  shoald  be  sent 
to  fetch  the  money ;  and  that  if  the  debtor  still  continues  in 
defaalt,  he  shall,  if  a  farmer  or  tonnsmau,  be  sentenced  t» 
the  hand-stocks,  or  put  in  prison,  and,  if  a  retuner 
of  a  noble  hoose,  shall  be  committed  to  the  onatody 
of  relatives  or  frieuds  or  confined  in  the  prison 
of  the  gentry.*  Unless  some  sach  measares  ar«  adopted, 
we  can  hardly  expect  to  secure  the  satisfactory 
pajonent  of  debts ;  and  if  we  do  take  these  steps, 
I  beUoTe  that  the  present  license  on  the  part  of  the 
debtor  olass  may  be  restrained  and  a  thorongh  improvement 
be  ultimately  efiected.  It  is  said,  however,  tbat  if  sach 
measures  are  enforced,  the  belief  might  spread  among  the 
lower  classes  tbat,  as  the  request  of  the  Kord  of  Kii  [for 
stricter  enforcement  of  payment]  has  been  granted,  the 
Qovemment  is  about  to  exact  without  mercy  the  moneys 
due  to  it,  [and  hence  that  public  discontent  and  unrest  will 
be  prodnced].  Thoagh  no  Governmental  measure  could  in 
fact  be  80  tainted  by  greed  for  mere  gain  as  to  justify  snob 
a  belief,  [I  do  not  think  that  we  need  be  deterred  by  such 
&  possibility],  for,  in  adopdng  any  measure  of  this  sort,  we- 
deal  with  a  mnltitate  of  debtors  and  must  in  any  case 
encounter  more  or  less  criticism.  I  have  decided  to  lay 
the  matter  before  you  for  your  opinion,  before  issuing 
any  instructions  of  the  above  nature,  since  [without  your 
previous    sanction]  I   should  not   feel   so  ready  to  enforce 

1.  Bea  ante,  p.  134.  3.  See  ante,  p.  133.  S.  The  ofSaial  or  other 
person  (thb  l&ndlord  or  honse-muiager,  in  the  atee  ot  renMn  in 
towns)  who  was  required  to  aooompan;  (he  detsndant  to  Oouit. 
Stuhi-tayt-nin  (tMompaiiTing-penon)  is  the  vemaoalar  term. 
4.  AgaH-ya. 
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obedimee  from  Uie  reUiners  who  are  within  my  jmu£eti<ai, 
and  their  eontmnuy  wonU  in  that  ease  only  become  more 
aggravated.  I  repeat,  that  there  ean  be  no  better  meuu 
of  facilitating  the  collection  of  dabta  than  to  proceed  on 
the  linea  of  lut  year'e  Private-Beesion  decixian  above- 
mentioned'  agiiinet  those  who  ue^leet  to  pay  the  amoonts 
as  ordered  and  those  who  wilfnlly  disobey  the  summons 
of  the  Conrt.  The  lending  of  money  has  an  excellent  effeet 
opon  the  activity  of  the  mooey-eireolation,  bnt  it  is  esseiitisl 
that  there  be  mutoal  fidelity  on  the  part  of  borrower  and 
lender.  But  in  the  prasent  case  the  Lending-Offieea  of  the 
Xjord  of  Kii  have  aaked  in  vain  for  payment,  and  have  at 
last  notified  this  Ooort  and  obtained  its  assistanee.  We 
might  snppose  that  the  debtors,  having  obstinately  held  ont 
np  to  this  point,  wonld  now  yield  and  perform  th«r  obliga- 
tions with  fidelity.  Bnt  experience  showe  that  they  do  not 
do  so.  There  is  nothing  left  but  to  adopt  measures  of 
severity  calculated  to  root  oat  this  disregard  of  their 
obligations,  until  finally  they  become  weary  ofreeistaneeand 
pay  what  they  owe. 

In  this   situation  of  embarrassment  and  anxiety,    I 
retineat  yonr  opinion  on  the  snlijeet. 
Year  of  the  Serpent, 
4th  month." 


0/iinw)i 


the     tame     lubject    front    tht    ttnaiift 


"  Treatment  of  loans  from  the  endowment  fond  of 
the  Three  Temples  of  Kumano  and  the  privy- 
fond  of  the  Lord  of  Kii. 


1.  8e« 
handed  in  i 
memorial, 
clearmas'  Mke 


The 


p.  134.  a.  Tbii  opinion,  with  the  next  two,  waa 
■oane  of  the  deliberations  following  the  preceding 
>ne  Dombered  4  wm  the  flnt  in  time;  bet  tor 
.a  one  ii  plaeed  second,  as  the  oompllers  have  it. 
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In  the  6th  month  of  last  year,  the  Lord  of  Yama- 
flhiro,  at  that  lime  Temple  Ifa^strate,  presented  a  memo- 
rial to  the  Connoil  of  State,  who  referred  it  to  the  Chamber 
cf  Deeiflinu  for  consideration.  This  memorial,  [so  far  «■ 
it  eoooeraed  the  preseut  enbjeet,]  was  in  Bubatanee  as 
follows : 

' «  *  *  In  uaae  of  secured  olaimi,  the  Court 
shall,  in  aeoordanoe  with  the  provisions  of  the  instru- 
ment, order  the  sale  of  the  property  given  as  leenrity,  with 
payment  out  of  the  proeeeds,  if  they  do  not  anffioe,  the  debt 
shall  be  paid  as  far  as  possible.  If  in  spite  of  this  a 
defieianey  remains,  or  if  the  debt  was  not  seonred  [and  the 
debtors  fitils  to  pay  when  ordered] ,  an  order  shall  be 
made  that  if  settlement  is  not  made  at  the  end  of  a  period 
doable  that  given  in  case  of  house-pledge  loans  (reckoning 
from  the  end  of  the  term  first  given),  then,  if  neoessary,  his 
cultivated  land,  residence-land,  houses,  storehonses,  and 
bmily-belongings  shall,  as  in  case  of  ezecntion  in  bank- 
ruptt^,  be  oonfisoated  [for  the  benefit  of  the  creditors]. 
Tba  same  process  shall  be  applied  where  the  debtor  is  a 
sbop-renter  or  ground -renter.  In  all  oases  the  sale  of  the 
property  shall  be  held  in  the  presence  of  one  of  the  creditor's 
local  officials.  YHiere  the  case  concerns  one  of  the  military 
gentry  as  debtor,  and  be  repeatedly  pleads  [peeaniary] 
mislbrtnne  in  excuse,  knowing  that  he  cannot  be  brought 
into  Oonrt,  the  retainer  representing  him  shall  be  committed 
to  ttie  keeping  of  friends  ax  relatives,  or,  if  need  be,  sent  to 
ttie  prison  of  the  gentry,  to  be  Uberated,  in  either  case, 
only  upon  payment  made.  Or  else,  if  it  seems  beet  nnder 
the  circomstances,  an  order  shall  be  made  to  take  from  the 
tax-rice  of  the  fief  or  the  income-fief*  of  the  debtt^  an 
amoont  of  rice  equal  in  value  to  the  instalment- amount  of 
1  year,  sell  it  at  the  local  market-price,  and  hand  ttie 
s  to  the  creditor.     *     *     «  • 


L  SfobuH.  3 .  Chigyo-iho.    See  IntrodaoUon. 
r*i.  n.  Sbf*  ru  iu.-». 
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Ho.  38]  The  opinion  of   the  Town -Magistrates  and  Finance 

Magistrates,  npon  deliberation  by  the  Chamber,  was  as 
follows : 

<  «  *  «  <"  If  the  debt  is  anseenred  the  Goort  should 
endeavor,  as  far  as  possible,  to  persuade  the  debtor  by 
setting  forth  the  merits  of  the  case,^  and  thus  enforcing  its 
payment  with  more  care  than  in  ordinary  cases.  If  pay- 
ment is  still  delayed,  the  debtor  shall  be  ordered  to  execute 
a  new  instrument,  and  a  term  of  days  shall  be  allowed, 
proportionate  to  the  amount  of  the  debt.  If  still  uo 
settlement  is  made,  an  order  of  execution  in  bankruptcy 
should  issue.  But  iu  most  cases  there  is  a  security  of  some 
sort,  and  in  that  case  the  Court  should  proceed  in  accord- 
ance with  the  provisions  of  the  instrument.  When  it  appears 
that  no  settlement  has  been  made,  an  order  of  execution  in 
bankruptcy  should  issue,  after  the  above  proceedings  have 
been  taken.  But  in  the  case  of  a  debtor  who  belongs  to  the 
military  gentry,  nothing  shonld  be  done  except  order 
payment  by  instalments,  an  attempt  being  first  made  to 
obtain  pa3rment  by  urgent  persuasion,  until  it  appears  that 
an  instalment-order  is  inevitable.' 

There  was  also  another  communication,^  as  follows  : 
'  As  rumors  of  unjust  dealings  have  arisen  in  connection 
with  these  loans,  the  amount  of  the  original  claim  should  be 
fi^ed,  and  no  additional- moneys  ^  should  henceforth  be 
allowed.  Moreover,  the  practice  hitherto  in  vogue  iu  regard 
to  these  additional-moneys  (apart  from  the  chief  question 
whether  they  should  or  should  not  be  ti'eated  as  ordinary 
money-loans)  is  not  a  satisfactory  one.  Instructions  should 
be  issued  that  henceforth,  in  a  suit  for  their  recovery,  the 
debtor  shall  be   summoned   by   a  summons-paper^    only 


1.  Riffai.  2.  It  was  drawn  up  in  a  sepnrftte  document 
probably  becaase  it  dealt  with  a  different  gubjeot.  8.  Sashi- 
kuwaye-kin;  private  money  of  the  retainers  lent  as  a  part  of  these 
funds.    See  No.  32,  ante.    4.  SaMhigami. 
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where  the  loen  is  from  r  priT^-fund,!  but  in  all  other 
cases  he  shall  be  sned  in  the  regular  tribunal^  through  the 
Magistrate  with  whom  the  complaint  ie  entered.'  If  this 
plan  as  to  loans  from  privy-funds  should  prove  desintble^ 
the  psyment  should  be  made  (in  ease  of  all  anms  up  to 
10,000  r>jo)  at  the  Oovernment- Office  in  Bakoro  word. 
Of  conrse,  as  these  aams  are  in  reality  no  different  from 
ordinary  mouey-loans,  the  aetions  for  their  recovery  may 
[in  all  other  respects]  be  treated  like  ordinary  money 
actions.' 

The  Temple  Magistrates,  however,  [would  not  yield 
to  the  opinion  of  the  others  and]  declared  tbat,  as  they 
had  formed  their  convictions  after  thorough  deliberation, 
they  had  nothing  farther  to  say.*  Subseqaently  the  Council 
of  State  issued  another  Instrnction  to  the  Chamber  to 
consider  the  matter  again  and  determine  npon  the  best 
metliod  of  treating  these  oases.  Agcun  no  decision  was 
reached,  each  party  reporting  that  it  maintained  its  own 
opinion.  Finally  in  the  6th  month  of  the  laet  Dragon 
year,  an  lustmction  °  was  issued  that  these  loans  were 
henceforth  to  be  treated  '  differently  [from  ordinary  money 
loans]  and  according  to  the  old  practice.'  We  must  of 
coarse  follow  these  instructions  [and  treat  them  'differ- 
ently.' But  this  does  not  mean  tbat  they  should  he 
treated  in  a  more  favorable  manner.]     The  whole  q 


1.  Yodo-loR  ;  see  anti,  p.  121.  2.  Sono  luji.  S.  Mtijatu-kakari, 
The  naoal  pruoedare  would  be,  where  the  delendant  v/aa  not 
ID  the  jarisdiction  at  the  Temple  Uagistrate,  to  try  tbe  case 
in  tbe  Chamber,  the  complaint  being  entered  with  tbe  Temple 
Uagiatrate.  Here  it  would  aeem  tbat  these  moneje,  iu  tbe 
ease  of  privj-luud  tuane,  could  be  speoiallf  recovered  without  goinglo 
the  Chamber.  This  suppoaea  that  aummoiu  by  laihigami  was  pecu- 
liar to  tbe  Courts  ot  the  individaal  Magistrates,  a  i-ul«  ot  whicli  Ihei'e 
•re  eluewhere  man;  indioutions.  Tbe  summoDs  of  the  Cbamber  iraa 
made  bj  indorsing  (uniban;  the  complaint,  i.  Tbe  chief  point  of 
difference  wsnthat  the  Xeotple  Magistrates  wished  to  allow  execution 
■gainst  the  military  geutry,  and  the  otherb  did  not.  u.  The  one  cited 
at  the  beginning  of  Letter  1,  aiitt. 
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Ko.  83^  of  whether  they  are  to  be  treated  in  a  differeDt  maimer 
arose  in  a  discassion  as  to  the  method  of  forcing  pa3rmeut  by 
these  debtors,  and  it  has  been  finally  decided  that  the  reform 
recently  made  should  not  apply  to  these  loans,  which  should 
be  governed  by  the  old  procedure.  In  spite  of  the  above 
issue  of  the  controversy,  another  memorial  ^  has  now  been 
presented  by  Euze,  Lord  of  Idznmo,  complaining  that  no 
[further]  instructions  have  been  issued  iu  regard  to  this 
subject,  and  making  certain  statements  about  the  Lord  of 
Kii's  [demands  for  enforcement  of^  payment] .  But  the  Lord 
of  Idzumo's  memorial  seems  to  us  to  be  ill-timed.  He 
has  deliberated  anew  upon  the  matter  and  proposes  certain 
measures,  more  severe  than  those  hitherto  in  vogue,  for 
enforcing  payment  from  these  debtors.  But  now  that  the 
above  Instructions  have  been  issued,  [such  propositions 
are  no  longer  in  place.]  Furthermore  [there  are  historical 
reasons  for  the  distinction  made  in  the  case  of  the  present 
loons.]  In  Bunkwa,  XIY,  Ox  (1817),  the  late  Aoyama, 
Lord  of  Shimotsuke,  theu  presiding  [Councillor  of  State,]  s 
in  answering  an  inquiry  by  the  Lord  of  Kii  regarding  one 
of  these  loans  from  the  funds  of  the  Three  Temples  of 
Kumano,  stated  that  he  would  give  attention  to  auy  general 
request  of  the  Lord  of  Kii  for  diligence  in  enforcing  payment 
of  loans  from  these  endowment  funds ;  but  that,  where  a 
particular  claim  was  in  arrear  [and  action  was  brought  for 
recovery],  it  could  not  receive  any  specially  favorable  treat- 
uicut,  but  must  follow  the  rules  for  ordinary  actions  for 
arrears  of  loans.  In  respect  to  loans  from  a  privy-fund, 
also,  the  same  Magistrate  declared,  in  answer  to  an  inquir}' 
from  the  Lord  of  Kii,  that  he  could  accede  to  general  requests 
only,  [as  above  stated.]  Now  the  letter  then  seut  [in  reply] 
by  the  Lord  of  Kii  contains  the  following :  '  Although  he 
had  in  a  precediug  year  requested  Sakai,  Lord  of  Wakasa, 


1.  Letter  1,  ante,    2.  He  was  Temple  Magistrate  17934796,  then 
Councillor  of  State  1804.1835. 
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then  preiidiiig  [Councillor  of  SUte]  ,^  to  have  these  loans 
attended  to  in  the  proper  tribnnftl,'  yet  the  reply  hud  been 
that  no  speetal  order  of  payment  could  be  made  for  arrears 
«f  the  loans,  though  cognieanoe  would  be  taken  of  them 
aa  ordinary  private  loans.  He  now  made  inquiry  again 
•on  the  same  snbjeet,  thongb  perhaps  against  the  wishes 
of  the  Magistrate.  The  Atct  was  that  tlio  nature  of  the 
loans  was  anch  that  it  was  impossible  for  him  to  seek  the 
Conrts  in  the  ordinary  manner,  [aa  the  Hagiatrates  had  told 
him  to.  do],  sinoe  the  snms  had  been  originally  lent  out  nnder 
the  name  of  "  gifts,"'  so  that  there  could  technically  be  no 
each  thing  aa  money  dne  and  nnpaid  in  conneetiou  with 
such  a  transaotton.  He  therefore  asked  permiaaion  to 
prefer  privately  certain  general  requests  for  payment.'  It 
thus  appears  that  the  Lord  of  Kii  is  not  in  a  position  to 
insist  on  the  payment  of  these  alleged  loans.  Bnt  after- 
wards, in  consequence  of  the  Lord  of  Kii's  repeated 
requests,  they  began  little  by  little  to  receive  a  '  different  '< 
treatment ;  until  finnlly,  in  the  last  Hare  year,  12th  mouth 
(February,  1844)  ^  when  a  general  order  was  made  for  the 
private- settlement'  of  all  loans  by  the  people  and  a  similar 
favor  was  accorded  even  to  tiie  borrowers  of  government- 
money,^  the  loans  of  the  Lord  of  Kii  were  eiempte^ 
from  the  law.  Thus  at  last  it  came  to  pass  that  they 
received  a  '  different '  treatment.  The  result  thna  reached 
was,  in  our  opinion,  a  ueceseary  and  proper  one,  and  wo 
think  that  it  would  contradict  the  spirit  of  the  rule  liud 
down    in   the  Bunkwa  period  ^  if  we   were   to  take  any 

l.From  1S16  to  1S16.  2.  Somi$>^l.  H.  Eadaiare-liin  (md- 
deioaiuion-moDef).  i.  That  ia, "  ipeoial."  6.  Bee  infra,  Saation  VII, 
" PrtTato Settlement."  a.  Aitai-tumi.  7.  Tbii  u not  tme,  il  it  meaua 
that  priTate-Mttlameiit  wai  ordered  for  Oovemment  loans.  See 
infra.'So.  IIB.  But  thersferenoemay  betotheinBtalmant-paj-ments 
permitted  (No.  91,  infra)  hy  an  or der  of  the  •ane  date.  8.  See  p.  1S3 
The  argument  fs  perhaps  a  little  jnaincere,  und  apparently  ing- 
Seste  tint  at  the  spirit  at  the  uii*ets  then  received  b;  the  I<ord 
el  Kii  was  that  be  ooold  not  olaim  private  (aver*,  m  here  hs  most  not 


184 


-CONTRACT  :    LEGAL   PRECEDXNTB. 


So,  3S;  more  severe  mensares  for  the  oolleetion  of  these  debts. 
There  are,  iudeed,  no  invariable  principles  governing  the 
treatment  of  money  loans,  ev«n  Oovemment-loauB,  as  there 
are  of  other  enbjects  of  litigation.  [Still  there  most  be  a 
certwn  amount  of  consistency  and  nniformity,]  and  we 
onnnot  agree  that  it  would  be  proper  to  use  any  harsher 
meitsures  with  these  two  classes  of  loans  than  with  Govern- 
ment loans,  [which  are  ou  the  same  footing] — especially  in 
view  of  the  benevolent  intentions  manifested  by  the  Shognn  in 
the  recent  law  reforming  the  procedure  in  mouey-losn  actions.' 
We  therefore  advise  that  uo  action  be  taken  npon  the 
memorial  in  hand,  and  that  instroctione  be  issued  directing 
the  strict  observance  of  the  object  of  the  previous  order,' 
and  that  the  old  practice  be  followed  in  enforcing  pajnuent 
of  these  loans. 

Year  of  the  Serpent  (1845), 

Wakizaka,  Lord  of  Aw^i,* 

Naitu,  Lord  of  Kii,< 

Aoynma,  Purveyor  of  Imperial  Supplies,  * 

The  Town  Magistrates,  ^ 

The  Finance  Miigistrittes. 

ask  them.  Then  in  aDBwertotha  probable  tbon{[bt  that  iheproptnitioo 
is  merely  to  asBimilate  tbem  to  all  other  loans,  he  oUims  the  f  irtat 
of  coDBisteQC]'  for  bis  side  and  declares  that  the;  staiid  on  the  suae 
footing  as  public  loann.  When  or  by  what  enactment  those  were  noie 
leaiently  denlt  with  cloes  not  appenr.  7.  Referring  apparently  to  tlie 
reFonns  deeoribed  in  No.  38,  antt ;  bnt  poBiiU;  to  the  Private.  SetlU- 
tnent  Order  ot  1844,  No.  118.  infra,  a.  Cited  at  the  beginningof 
Letter  1,  antt.  3.  The  tlgnte  is  missing.  4.  These  three  wore  the 
remaining  Temple  Mafjiatratea.  the  writer  el  the  Memorial  being  the 
oilier.  They  sign  here,  because  though  tlie  minority  opinion  (the 
next  docnment)  was  tbeirg,  the  opiniun  ol  the  Finanoa  Magiatratee 
preTsiled,  as  the  Tuvd  Magistrates  came  over  to  it  and  formed  a 
maiurity;  the  dissentent  then  yielded  and  signed  the  duoumentaa 
the  Reaointion  o(  the  Full  Chamber.  6.  The  Town  Magiatratea 
wrote  the  Opinion  numbered  4,  and  then  decided  to  aign  the  opinion 
oi  the  Finance  Uagistratea. 
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8.  Opinion  on  the  lame  itibjtet /ram  the  other  TempU 
Magutratn. 

"Htntemetit  of  our  individual  opinion  respecting  loans 
from  the  endowment-fnnd  of  the  Three  Temples  of  Kumano 
Mid  the  privy-fund  of  the  Lord  of  Kii. 

From  Wakizaka,  Lord  of  Aweji, 
Nsito,  Lord  of  Eii, 
Aoyama,  Purveyor  of  Lnperial  Sappliea. 

The  memorial  presented  by  Euze,  Lord  of  Idznmo, 
regitrding  the  trentmeut  uf  loans  from  the  temple-fimds 
of  the  Three  Temples  of  Kumano  and  hom  the  privy-fond 
of  tho  Lord  of  Kii,  recently  presented  to  the  Council  of  State, 
and  referred  by  them  to  the  Full  Chamber  for  a  report 
thereon,  makes  in  substance  the  following  Btatements:  '  That 
wherens  lately  Instrnotions  were  Jasned,  after  much  discus- 
sion, that  these  loons  should  be  treated  differently  [from 
ordiniir}'  losns]  ant)  nccoiding  la  the  old  practice,  [the 
question  arises,  What  was  the  old  practice?]  Now  the 
Lord  of  Idzumi  determined,  some  time  ago,  on  private 
consultation,  that  the  principal  of  these  loans  should  be 
paid  off  according  to  a  schedule  similar  to  thst  used  for 
oriiinury  iuBtulment  paypientB.  Since  his  incumbeuoy, 
therefore,  the  custom  has  been,  in  pursnauce  to  his  role, 
to  summon  the  debtors  from  time  to  time  and  nrge  them 
to  payment.  But  notnithstanding  tl'is  the  arrenrage  has 
ooDstantly  increased,  especially  in  late  years.  Loans  have 
been  made  to  persons  having  scarcely  any  other  resources 
than  their  daily  eHmings  and  the  collection  of  these  claims 
has  naturally  been  accompanied  by  much  luxily ;  ao  that 
it  hHS  been  ciistumary  to  sanction  the  payment  of  the 
most  trifling  instalments,  even  of  a  quantity  of  copper  or 
irou  money.  Moreover  the  order  for  private  settlement 
recently    issued,!  when   these  debts  had  been  making  do 


1.  Tempo  XI7,  ISU.     Sae  infra. 


186 


PUVATX   LAW   I 


OLD  JAf  AX  : 


No  35]  retnmi  for  some  B  yeva,  produeed  a  bad  effaet  apon 
the  minda  of  the  debtors ;  for,  thongh  it  is  cow  tO  years 
flinoe  the  first  order  of  pnymeiit  wu  made  [on  lome  of  the 
claimB,]  there  are  tinmberB  of  them  etill  nndUeharged. 
Many  of  the  debtors,  in  Euit,  do  not  appear  when  aom- 
mened ;  others  appear,  to  be  snre,  bnt  withont  their  local 
officials,  and  make  ontrnstworthy  statements.  A  statement 
too,  that  the  defendant  has  absconded,  or  retired,  or 
removed,  ur  died,  is  fabricated,  in  order  to  delay  proeeedings 
against  the  connteraenlera.  Moreover,  among  the  retoinera 
of  the  mihtary  gentry  any  one  who  ia  pnnctoal  in  the 
payment  of  his  debts  is  looked  down  apon  as  a  person 
of  DO  accompli shmente,  aud  all  sorte  of  devices  are  resorted 
to  for  the  sake  of  delay.  The  truth  is  that  their  conduct 
ia  no  leea  than  a  defiance  of  the  authority  of  the  Mngiatrate'a 
Coart  and  an  inault  to  its  dignity. 

The  Instrnctions  of  the  last  Dragon  year  speak  not 
only  of  following  the  old  practice,  but  of  treating  the  cases 
'differently.'  The  Lord  of  Kii  lays  partiotdar  stress  tn 
thia  term.  If  the  purpose  of  the  InBtrnctioDs,  then,  ia  not 
merely  to  preaerve  the  eziatence  of  these  claims,  bat  to 
facilitate  their  more  speedy  collection,  then  every  de&nlting 
debtor  shonld  be  detained  iit  the  bench, '  or  in  case  of 
coQtinned  defanlt,  aentenoed  to  tfae  hand-stocks,  to  jail,  to 
commitment  to  friends,  or  to  the  prison  of  the  genb-y,  as 
the  circumstances  may  require.  Unleaa  aome  such  meaanres 
are  adopted,  there  is  no  hope  of  aecuring  even  partial 
payment.  Bnt  if  they  are  adopted,  a  gradual  improvement 
will  be  effected  in  the  conduct  [of  the  debtor  class.] 

We  have  deliberated  upon  the  subject,  and  onr  itpiniim 
ia  as  follows:  At  the  time  that  these  claims  first  a  rose, 
the  reply  was  several  times  made  to  the  Lord  of  Eii,  in 


1.  Utcii-ukl ;  thii  has  bean  raudared  "  ontrtandiiig ; ' 
Memt  to  eonve;  the  idea  «f  "  doe  siid  not  being  paid ;"  tl 
pajmenti  on  aoconut  had  itojiped.     3.  See  Letter  1,  ante. 
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ngud  to  their  diapo«iti(»i,  thftt  his  reqnwt  ooold  not  be 
gruted,  Mid  tioA  tha  kwis  rnDst  be  dispoeed  of  Bcoording 
to  the  mlea  for  (Hrdiuarf  money  loans.  Bnt  sfter  some  time 
further  requests  snd  eommuDieations  having  ensued  on  his 
psrt,  it  cune  sbont  thst  the  payment  of  the  snms  due  was 
enforced,  although  there  was  no  [person  in  Conrt  as] 
plaintiff  demanding  enforcement  and  heuoe  no  [regular] 
judgment  ooold  be  rendered.  Tbare  was  thna  no  further 
necessity  of  considering  the  past  [history  of  their 
standing;*  j  and  it  was  accordingly  ordered,  two  years 
ago,  in  the  last  Hare  year,  2nd  month,*  on  request  of  the 
Lord  of  Eii,  that  these  two  classes  of  loans  should  tbenee- 
forward  be  treated  according  to  the  practice  then  obtaining. 
When  Bubsequeutly  amendments  were  made  to  the  rules  for 
issuing  execntion  in  baukruptcy,'  the  Lord  of  Yamashiro 
presented  n  memorial,  in  the  Hara  year,  intercalary  9th 
mouth  (November,  1848),*  directed  towards  the  anforoemant 
of  the  sums  then  outstanding  and  unpaid.  But  on  the 
proposal  thns  made,  [the  Chamber]  could  not  agree,  aud 
there  was  a  lung  delay  before  any  order  was  issued.  Mean- 
while tbe  Lord  of  Kii  oontinned  to  urge  the  matter  upon 
the  Lord  of  Echizan,'  stating  that  he  had  taken  tbe  time 
to  jvepare  a  schedule'  of  the  amounts  in  arrears,  [when 
the  loans  begnn  to  be  enforced] ,  that,  when  afterwards  it 
was  ordered  that  they  should  be  treated  accordiug  to  the 
practice  then  obtaining,'  he  had  announced  this  to  [his 
debtors]  in  Yedo,  iu  Osaka,  and  iu  the  various  provinces ; 
and  that,  as  during  the  deliberations  on  the  above  memorial 
of  the  Temple  Magistrate  no  payment  had  been  enforced, 
he  was  greatly  inconvenienced.  FiuHlly,  Instructions  were 
issued  to  the  Three  Magitttrates,  in  the  8th  month  of  tbe 


1.  That  is,  th«;  were  IbaDeetorUi  valid,  and  whatever  tbdr 
pnTiom  standing  had  been,  it  eoold  no  longer  nffect  Iham.  9.  This 
dosi  not  aniear,  t.  Baa  aiOe,  p.  1>9.  4.  See  anU,  p.  IU.  6.  The 
preaiding  CooneiUor  «l  itale.    C  See  mat.  Letter  1. 
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No.  S3]    last  Dragon  year,i  that  the  enforcement  of  payment  of 
arreiirs  due  on  the  loans   of   endowment-moneys    of   the 
Three  Temples  of  Knmano  and  the  privy-fond  of  the  Lord  of 
Kii  should  be  **  differently  "  treated,  and  according  to  the 
old  practice.     A  notice  of  these  Instructions  was  sent  to  the 
Chief  Seneschal  of  the  Lord  of  Kii,  who  announced  to  [the 
debtors  in]  the  provinces,  this  city,  EyOto,    Osaka,  etc.,. 
that  'it  has  been  ordered  that  the  loans  from  the  privy- 
fund  shall  henceforth  be    differently   treated.*     The   Lord 
of  Kii,  who  believed  that  the  purport  of  the  order   was 
to  favor  the  stricter  enforcement  of  his  claims,  is  said  to 
have  communicated    with  the  Lord    of  Idzumo   to   that 
effect.     Now  the  purpose  of  the  memorial  of  the  Lord  of 
Idzumo* s  memorial 3  was  by  no  means  to   introduce   any 
new  method  of  dealing  with  them,  but  only  to  treat  them  as 
tlie  circumstances  might  require,  applying,  where  necessar}', 
proceedings  in  use  where  analogous  clnims  of  the  ordinary 
sort  were  preseuted.     We  are  of  the  same  opiuion,  that  the 
questions   in  regard  to   accepting  requests   for   delay  and 
sanctioning  the  payment  of  various   amounts   brought  in 
should  be  left  entirely  to  the  disposition  of  the   [Temple} 
Magintrate  presiding  at  the  time.      If  uo  such  privilege  is 
allowed,    and    the    Magistrate    is   limited    to   summoning 
debtors  and  ordering  pa}'ment,  and  no  decided  step  is  taken 
to    restrain    their    culpable    practices,   the    object   of  the 
proclamation  recently  made  in  tbia  city  and  the  Western 
Country  ^  in  regard  to  the  privy-fund  loans,  will  be  defeated. 
Moreover  the  temple  and  privy-fund  loans  are  not  the  only 
classes  of  claims  which  were  stated  to  be  treated  according 
to  the  old  practice ;  for  loans  of  the  royal  abbots  and  of  all 
other  temples  of  high  rank  were  also  left  without  change,  so 
that  they  were  not  required  to  be  settled  privately.     The 
Government  debtors  were  graciously  treated  with  the  bene- 


1.  See  ante,  p.  122.    2.  Ante,  the  first  document.    8.  Kitmigata ; 
the  central  diHtrict  around  Kvoto  and  Osaka. 
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volenoe  shown  to  other  debtmra,  because  the  loans  bad  not  been 
made  for  tlie  sake  of  obtnuiing  a  profit,  but  of  assisting  the 
eonunniuty.  Bnt  all  other  loans  had  as  their  motive  th« 
winning  of  profit,  so  that  as  both  principnl  and  interest  were 
doe  and  unpaid,  [the  borrowers,  if  the  elaims  ware  enforced,] 
woald  be  in  even  a  worse  condition  thnu  had  been  the  case 
when  they  had  not  yet  borrowed.  Uoreover  the  method 
suggested  by  the  Lord  of  Idzamo  is  mnob  more  6ivorable  to 
tJie  debtors  than  the  [immediate]  issue  of  execution  in 
bankruptcy,  as  now  used  in  the  ease  of  ordinary  loans,  and 
its  obJM^  i^  simply  to  secure  the  gradual  payment  of  the 
principal  and  interest  of  all  of  these  debts  without  cansiuft 
embarraasmmt  to  the  debtor.  It  is  said  that  from  the 
time  when  these  loana  were  first  made,  in  Bonsei  (1818- 
1880)  to  the  time  of  Wakizaka,  Minister  of  the  Imperial 
Honsehuld,  even  a  Oovemment-uierohant  was  detained  at 
the  bench  and  ordered  to  send  fur  the  money  or  [on  detaiilt] 
sentenced  to  the  hand-stoeks ;  and  if  these  ways  liad  been 
kept  up,  there  would  have  been  no  difficulty  in  adhering  to 
the  practice  adopted  [by  tbe  Lord  of  Idznmi]  before  the 
recent  order.  Jtut  long  before  that  time  those  strict 
measures  were  forgotten,  nnd  the  number  of  defonlting 
debtors  has  multiplied  greatly  in  the  last  few  years.  It  is 
therefoie  indispensable  that  some  strict  measure  be  adopted, 
and  we  think  that  uo  better  expedient  can  be  devised  than 
that  proposed  above  [by  the  Lord  of  Idznmo], 

We  raoommend,  then,  that  henceforth  some  measure, 
more  or  lesa  strict,  be  put  in  force  against  all  debtors  wbo- 
disobey  the  snmmons  of  the  Magistrate's  GooH,  and  all 
retainers  of  military  gentry  who  act  in  defiance  of  the 
Court,  If  this  be  understood  as  the  purpose  of  the  above 
memoriiil,  there  cannot  be  thought  any  serious  objection  to 
it.  That  we  should  take  harsh  measures  against  such  a  large 
number  of  people,  in  order  to  secure  tbe  desired  improve- 
ment, may  be  a  qnestiouaVle  expedient  end  miiy  create- 
more  or  less  discontent  with  the  methods  of  the  Magistrates' 


uo 
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I.  3B]  ConrtB,  both  within  aud  without  them.  On  the  other  hand, 
eonlnmsey  in  the  fkoe  of  the  Gonrt's  orders  ia  BOmething 
thkt  Mirnot  be  orerlooked.  [The  rule  ahonld  be  tlukt]  may 
one  who  dcifiefl  the  repeated  efforte  of  the  Conrt  to  Beonre 
paymeot  and  enlpably  fails  to  pay,  or  who  is  culpable  in  any 
uthcr  way  with  reapeet  to  the  Court's  authority,  ihould  be 
severely  dealt  with,  and  if  oirontn stances  require,  sentenced 
to  jail  or  to  the  gentry's  prison,  as  the  case  may  be.  We 
think,  moreover,  that,  as  the  above  procedare  is  not  to  be 
adopted  because  of  any  applicability  of  the  rules  of  ordinary 
loans,  it  could  be  left  tu  the  direction  of  the  Conrt, 
aceording  to  the  oiroumstances. 

[There  is  one  more  point  to  refer  to.]  A  loan  from  the 
privy-fond  should  be  made  according  to  the  mode  prescribed 
for  loans  from  tbe  endowment-moneys  of  the  Three  Temples 
ofKumano.  That  is  to  say,  this  rule  requires  that  the 
snms  should  be  lent  out  after  selecting  trustworthy  parsons, 
whether  military  gentry  of  the  grade  of  ilaiiiiyo  or  lower,  at 
temples,  or  villages,  or  townspeople,  ns  the  ease  may  be. 
They  ought  thns  to  have  been  lent  ont  only  to  sneh  tmst- 
worthy  persons,  as  long  as  they  are  for  official  purposes, 
and  only  after  an  examination  uf  the  property  taken  as 
secnrity.  Bnt,  accordiug  to  the  Lord  of  Idsnmo,  there  has 
come  about  great  laxity  [in  the  placing  of  the  loans],  and 
persons  are  taken  as  borrowers  who  have  scarcely  more 
reaonroes  than  their  daily  earnings;  so  that  the  eofOTce- 
ment  of  the  loans  has  nnturally  become  more  diSenIt, 
and  the  arrearage  has  constantly  increased.  It  is  said,  too, 
that  the  more  indiscriminately  this  lending  has  proceeded, 
the  more  careless  the  loan-officials  liave  become  abont  their 
duty  of  collecting  them.  For  this  reason  some  additional 
measure  must  be  adopted,  in  order  to  prevent  this  looseness, 
or  else  the  constiint  lending  will  result  in  serions 
losses,  which  might  cause  considerable  annoyance  to  yon.< 


1.  "This  ii  tlia  most  raponsible  office,  and  ti 
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A  simibr  sUtement  hu  klready  been  made  by  Hataudura, 
Lord  of  Idsa,i  in  what  he  has  written  cm  "  The  Hode  of 
Making  Uw  LoaOB  of  the  Throa  Templas  of  Enmano." 
Sinoe  then,  it  has  recently  been  <»dered  that  (as  reqoeeted 
by  the  above  memorial  [of  the  Lord  of  Idzomo])  these 
loans  sbonld  be  treated  di&rently  and  aeeording  to  tiie 
old  praotiee,  it  wanU  be  reaaonable  that  we  shoold  proceed 
to  taoilitate  the  more  speedy  payment  of  the  elaims.  Btill, 
we  most,  with  the  otgeet  of  -**°'"'"e  this  reform,  not 
suddenly  pnt  into  foroe  severe  measorea.  It  seems  best,  on 
the  whole,  to  follow  the  old  practice,  granting  to  the  Court 
the  power  to  proceed  at  its  discretion  where  the  cireom- 
stauees  of  a  particular  case  make  it  impoesible  to  overlook 
[the  debtor's  eondnel]  .  In  addition  to  the  foregoing,  it  is 
bard  to  say,  in  many  eases  whether  we  are  to  oonclode  that 
the  debtors  are  to  blame  for  not  paying  when  they  can,  or 
whether  the  fault  does  not  lie  in  the  original  placing  of  the 
loans,  withont  due  inqniry,  [with  penniless  borrowers] . 
We  therefore  respectfoUy  propose  that  yon  instmot  the 
Lord  of  Idznmo  to  order  the  loan-officials  of  the  Lord  of 
Kii  to  be  more  careful  in  placing  their  loans,  in  view  ot  the 
large  amount  of  arrears  dne  outstanding. 

As  no  agreement  conld  be  reached,  on  consultation 
with  the  Town  Hagistrates  and  Finance  Magistrates,  we 
have  herein  set  forth  oar  own  opinion  in  the  above  docament. 

Year  of  the  Serpent." 

4.  OpinvM  on  tlie  »amt  tvbject/rom  tlu  Town  MayiaraUt. 
a.     "  Private   stittement    of    opinion   regardinff  the   loans 


put  baa  entailed  upon  ita  pooseuon  tlie  inuUk«a  dnt;  ol  retrisving 
an  enor  b;  the  oovardlj  retreat  ol  Boieide.  Thej  are  reaponiible  fur 
the  whole  wts  o(  goTernment,  whieh  are  anppoeed  either  to  bava 
originated  with  them  or  to  have  been  carried  oat  with  their  cogni- 
lanoa."  Dlckion'a  Japan,  a  paaosjie  deaoribing  the  Counoil  o(  State. 
I.  This  ff*x  ia  not  here  giTen. 
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Ko.  33]  from  the  endowment-fond  of  tbe  Three  Temples  of 

Eamano  and  the  privy-fond  of  the  Lord  of  Eii. 
From  Toyama,  Warden  of  the  Palace  Gate, 
Nabeshima,  Minister  of  Poblic  Works. 
Inasmoch  as  certain  memorials  relating  to  the  loans 
from  the  endowment-fond  of  the  Three  Temples  of  Komano 
and  the  privy- fond  of  the  Lord  of  Eii  were  presented  by  the 
Temple  Magistrates,  and  the  opinion  of  the  Chamber  of 
Decisions  was  divided  on  the  sobject,  Instroctions  were 
issoed,  in  the  last  Dragon  year,  8th  month,  that  these  two 
classes  of  loans  shoold  be  in  all  cases  differently  treated 
[from  ordinary  loans.]  Bat,  we  hear  it  asserted,  in  the 
-coorse  of  the  past  few  years  both  military  gentry  and 
townspeople  have  lost  all  sense  of  doty,  and  are  forming  the 
habit  of  despising  the  very  Magistrates'  Coorts,  and  that 
their  growing  disregard  of  their  obligations  is  caosing  no 
little  obstroction  to  the  enforcement  of  these  claims ;  for  in 
spite  of  the  otmost  efforts  of  the  Mugistrates'  Coorts  to 
secore  the  collection  of  these  arrears  (for  the  soms  dne 
were  moneys  given  on  deposit  by  the  Lord  of  Eii),  the 
orders  of  payment  were  not  obeyed,  If  soch  is  the  case 
with  the  debtors,  these  evil  practices  will  constantly 
strengthen  themselves,  so  that,  if  we  continoe  to  adhere  to 
the  mild  methods  now  employed,  they  will  end  in  threaten- 
ing the  very  nothority  and  dignity  of  the  Coort.  In  onr 
opinion  more  severe  measores  are  necessary,  and  there  can 
be  no  better  means  than  to  sentence  soch  persons  to  jail  or 
to  the  gentry's  prison,  etc.  Bat,  on  the  other  hand,  we 
have  heard  some  very  discreditable  reports  about  these 
loans,  [which,  if  troe,  might  render  them  onworthy  of  oor 
special  care].  We  ordered  secret  inqoiries  to  be  institoted 
into  their  present  management,  and  learned,  in  substance,^ 
that  the  following  state  of  things  is  said  to  exist.  The 
fond  from  which  the  so-called  loans  of  the  Three  Temples  of 


1.  See  d,  infra. 
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Enmaoo  are  mmia  Ii  in  rwlity  famiBhed  by  a  eommoQ- 
lottery- dab,'  oompoaed  of  the  aabijeets  of  the  Lord  of  Kit 
who  have  left  his  duminiouB  and  are  following  their 
ooeapatioos  as  townapeople  in  Yedo.  The  loans  of  this 
«lnb  are  very  extensive,  amoontiDg  to  severnl  ten-thoasauds 
of  ryo.  Furthermore,  the  ao-oalled  '  privy-fiind  '  conusts 
of  '  additional-money '  *  contriboted  by  varions  towns- 
people who  frequent  the  premises  "  of  the  Lord  of  Eii  [in 
Tedo] .  [Theee  rnmors  alone  wonld  jnatify  ns  in  holding 
onr  hands] .  But,  apart  from  this,  now  that  the  treatment 
«f  Oovemment  loans,  as  well  as  of  royal  abbots'  loans,  has 
been  changed  by  the  recent  reforms,  and  iio  actions  are 
entertained  respecting  them,*  it  would  of  couse  seem  to 
the  military  gentry  and  townspeople  equally  pioper  to 
enforce  a  similar  rule  for  these  loasa.  It  is  said,  too,  that  in 
the  opinion  of  these  retainers,  and  still  more  of  the  on- 
intelligent  lower  classes,  it  is  proper  enoagh  to  plead 
pecouiary  inability  or  otherwise  oppose  the  collection  of 
these  claims,  in  spite  of  the  strict  orders  of  the  Temple 
Magistrate,  because  they  think  the  claims  nqjust  end  because 
they  know  that  the  so-called  loans  of  the  Lord  of  Kii  were 
never  really  made  by  him  and  have  no  better  reason  for 
their  enforcement  than  other  money-loans  directed  for 
private -settlement  by  the  recent  law.  We  do  not  assert  that 
tiie  above  rnmors  are  entirely  trne,  but  no  such  mmor 
wonld  arise  without  some  partial  fonndation.  We  are, 
moreover,  anzions  lest  tbe  name  of  the  noble  lord  be  affected 
by  them.  It  has  somewhat  the  appearance  of  partiality  to 
preacrihe  a  '  different '  treatment  for  this  class  of  loans 
only,  where  no  reason  for  each  an  exemption  is  apparent. 


I.  Sa  (geueral,  in  common) -y( A  J-ibo.  3.  Saihikiitmytliin, — 
liu>n«7a  lent  b;  persons  not  hanog  the  right  to  use  Bucb  ■  title  lor 
their  luauB.  Sm  p.  US,  atUe.  8.  Deiri;  that  ia,  toiriiunea  nbo 
tamiiUed  lopptiei,  etc.  4.  Ths  laira  of  Tempo  XIV,  ulready 
ntsTTed  to.  But  the  nriters  »ems  to  err  iu  includiag  the  royal 
abbots'  loans ;  these  were  exempted.    See  Letter  S. 
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Ho.  88]  while,  as  we  aeknowledge  with  grtttitade,  your  gnteioafr 
(avor  has  effected  sach  a  reform  in  regard  to  all  other 
elaims,  even  Government  loans,  that  tlie^military  gentry  and 
even  the  townspeople  who  owe  large  soms  have  experienced 
a  lightening  of  their  burden.  If  what  we  have  said  is  right, 
and  still  the  Temple  Magistrates  are  permitted  to  adopt 
whatever  severe  measures  they  please — measmres  intensely 
distasteful  to  hundreds  of  the  common  people — ,there 
would  be  no  opportunity  of  effecting  a  quiet  and  gradual 
settlement  of  these  claims  ;  [the  penalties  proposed  by  them 
would  follow  without  delay] ,  numbers  of  debtors  would 
crowd  the  prisons,  many  to  die  there  in  misery,  and 
serious  discontent  would  be  excited  among  the  popolace. 
These  consequences,  we  venture  to  think,  would  be  Cur  from 
according  with  your  gracious  intentions.  We  trust, :  there- 
fore, that  you  will  be  pleased  to  establish  some  un- 
exceptionable method  of  lending  money,  which  both  the 
gentry  and  the  common  people  will  understand  and  in  which 
they  will  place  full  trust;  for  although  we  do  not  know 
exactly  what  influences  are  behind  the  class  of  loans  now  in 
question,  we  cannot,  in  view  of  the  reports  already  allud- 
ed to,  help  entertaiuing  some  suspicions.  The  matter 
may  perhaps  be  regarded  as  of  lesser  consequence,  for  these 
claims  are  of  the  nature  of  ordinary  money  claims.^  But 
our  decision  in  this  case  will  be  taken  as  a  precedent  for  the 
future ;  furthermore,  the  exceptional  treatment  of  the  loans 
of  the  Lord  of  Eii,  in  spite  of  the  recent  reform  (which 
has  more  or  less  affected  the  funds  of  every  royal 
abbot),  might  give  rise  to  rumors  that  the  Government 
makes  distinctions  between  near  aud  distant  relations,^  which 

1.  Which  were  always  regarded  as  inferior  in  importance  to 
controversies  about  land.  Compare  fion-ki^i,  priocipal  aotions,  the 
term  applied  to  the  latter.  2.  The  Oo-ian-ke,  or  Three  Families, 
were  the  descendants  of  the  yoangest  three  sons  of  lyeyaau,  and  from 
them  a  saooessor  was  chosen,  in  oase  of  a  vaoancy,  to  fill  the  seat  of 
the  Shogun.  To  one  belonged  the  lordship  of  Owari,  to  the  second* 
Mito,  and  to  the  third  (the  one  here  concerned),  Kii. 
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wonldaffflct  iigiirLOiuly  theDameoftbePalaoeFamiliM,^  ukd, 
in  the  end,  would  stain  even  the  honor  of  the  Shogan  himself. 
Boeh  eonfleqaenooa  are  deeply  to  be  dreaded,'  and  we 
eanoot  bnt  express  to  yoo  ooi  appTehensiona.  A  general 
ontline  of  the  view  set  forth  above  has  already  been 
eommnnicatad  to  yoa  orally  by  the  Uinister  of  Public  Works 
in  the  8rd  month  of  this  year.  Bat  as  the  matter  was  one 
with  which  the  Temple  Magistrates  ore  specially  concerned, 
a  ooneultation  was  had  with  them.  It  was  sabseqaeutly 
to  this  that  Enze,  Lord  of  Idznmo,  presented  a  memorial 
asking  privately  yonr  will  in  regard  to  the  treatment  of 
theee  loans,  and  this  was  referred  [to  the  Chamber]  for 
deliberation.  This  session  of  the  Chamber  has  not  yet 
tftken  place,  and  airangements  are  being  made  fur  it. 
Ueanwbile,  the  above  views  have  been  communicated  to 
tlio  Warden  of  the  Prdace  Gates,  wlio  has  expressed  bis 
accord  with  them.  We  tfaert^fore  herewith  forwikrd  them, 
in  our  joint  names.  We  trust  that,  when  the  matter  comes 
np  at  the  Full  BeBsion  (which  will  be  before  long,)  yon  will 
be  pleased  to  lay  the  above  statement  before  the  Chnmlier, 
as  yon  have  the  right  to  do.  * 

We  thus  ventnre,    in  spite  of   onr  ankwardness  in 
tlitse  things,    to  set  forth  our  crude  vie\i-s  in  writing,    and 
respectfully  lay  them  before  yon. 
Year  of  the  Serpent, 
4lh  month. 

Toyama,  Warden  of  the  Palace  Gates. 

Nabeshima,  Minister  of  Public  Works." 


1.  Dojo-kata-$hokr  (lit.,  lamilies  in  the  Hall) ;  the  noLiIe  tainiliea 
related  to  the  Shugau.  3.  This  is  worth  DOticiag.  as  indicating  a 
BtBDdard  «t  legal  oonsiatency  and  irapai'tiality  nut  by  aoy  meniiii  a 
matter  of  aourse  under  a  feudal  reginie.  3.  By  (he  Uinister  of 
['Qblic  Works,  vhu  evidently  dratted  tlie  documeut.  4.  This  sen- 
tence may  mean  a  request  to  the  Conncilloi'  to  adopt  these  views  and 
pment  them  vith  bis  sanction. 


i 
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Ho.  B8]    5,     LetUr  to  ons  of  the  Town  Maffutratsi  from  JUm  Trial 

Bureau.^ 

**  We  have  looked  over  the  OpinioQ  presented  by  the 
Fioance  Magistrates  '  and  also  the  Opinion  of  the  Temple 
Magistrates.^  We  think  that  the  argoments  of  the  latter 
are  drawn  from  the  Memorial  of  the  Lord  of  Idznmo,^ 
and  are  not  sound ;  and  that  the  Opiuion  of  the  Fiuance 
Magistrates  is  the  better  one.  It  differs  somewhat,  how- 
ever, from  the  one  recently  presented  [by  yon]  •  Will  yon, 
therefore,  [sign  that  Opinion  of  the  Finance  Magistrates,  or 
will  yon]  consult  with  the  Minister  of  Public  Works  and 
draw  up  a  separate  Opinion  ? 

Year  of  the  Dragon, 
8th  month. 

The  Trial  Bureau.'* 

r.     BnbriCy  appended  to  the  above  by  tJie  Tritd  Bureau.  ^ 

*<  We  have  been  directed    by    you    to   draw  up  the 

Communication  [of  assent]  about  which  we  inquired  above, 

and  we  herewith  enclose  a  draft  thereof. 

Enclusure,     'We  have  received  your    letter.^    We 

are  in  accord  with  the  views  expressed  in  the  Opinion 

of  the  Finance  Magistrates,  and  we  shall  therefore 

append  oar  names  to  it  jointly. 

Year  of  the  Serpent, 

8lh  month. 

The  Town  Magistrates. 
To  the  Lord  of  Ise.'  '*  ^ 


1.  The  preceding  Opuiion  was  presented  in  the  4th  month.  In 
the  meantime  those  of  the  Finance  and  Temple  Magistrates  were 
presented  (2  and  3,  iupra).  The  Trial  Bareaa  now  asks  a  qnestioa  of 
one  of  the  Town  Magistrates.  2.  Supra,  the  second  document. 
8.  Supruj  the  third  docoment.  4.  Supra,  the  first  docament.  5.  The 
Town  Magistrate  has  consulted  with  his  colleague,  and  they  now 
decide  to  sign  their  names  to  the  Opinion  of  the  Finance  Magistrates. 
6.  Some  letter  from  the  presiding  Councillor  asking  an  expression  of 
opinion.    7.  The  presiding  Councillor. 
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d.    Beport  to  the  Town  Magutratet  as  to  jMptdar  rumot's 
regarding  the  loans  in  questionA 

*'It  has  been  said,  with  reference  to  the  loans  of  the 
^Hiree  Temples  of  Kamano,  which  are  managed  at  the 
residence  of  the  Lord  of  Kii  in  Tsnkiji,  [Yedo] ,  and  the 
privy-fund  loans,  which  are  managed  at  his  treasury- 
office  in  Hama  ward,  that,  though  orders  have  been 
issued  to  treat  these  loans  according  to  the  old  prac- 
tice, the  debtors  continue  to  disregard  their  obligations ; 
and,  as  you  have  inquired  of  us  as  to  the  popular  opinion 
on  the  subject,  we  herewith  lay  before  you  the  result  of  our 
investigations. 

(1.)     The  loan-fund  of  the  Three  Temples  of  Kamano. 

This  origiuated  among  the  numerous  townspeople  who 
have  come  here  from  the  fief  of  the  Lord  of  Kii,  and  have 
been  entrusted  by  the  Lord  of  Kii  with  his  remittance  2 
transactions,  the  chief  one  concerned  beiug  a  certain  Shoji 
Shinjiro,  a  Government-merchant.^  This  person,  who 
is  now  in  the  service  of  the  Lord  of  Kii,  was  employed  while 
a  Government-merchant,  in  inspecting  and  superintending 
the  annual  immigration  hither  from  the  fief  of  Kii,  and  was 
known  as  a  'Uruveliing-hendman.*'^  At  that  time  he 
established,  in  the  interest  of  these  immigrants,  a  common- 
lottery-club,  kno^vn  as  the  ''Kumano  Temple  Belief  Lottery 
Club,"^  the  afiairs  of  which  were  managed  chiefly  by 
Tokuyemon,  a  house  owner  of  Tokuyemon  ward,  Honjo 
[district,]  and  Goroyemon,  a  house-owner  of  Horikawa 
ward,  Fukagawa  [district] .    The  methods  of  this  lottery 


1.  Beferred  to  in  a,  iupra,  2.  kawaie ;  that  is,  all  transactions 
in  which  bills  of  exchange  woald  be  reqaii*ed, — the  colleotion  of  the 
lord's  income  from  his  provinee,  the  sale  of  rice  and  other  products, 
etc.  8.  See  No.  5,  ante,  4.  Tabi-sJioya,  This  may  mean  that  his 
office  required  him  to  go  about  the  country ;  or  that  he  was  headman 
to  manage  the  affars  of  tiiivellers.  The  foimer  is  more  probable. 
5.  Kiunano  satizan  O'teate-i9ifehi-ko, 
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Mo.  :i^.  elub  aro  as  follows.  A  single  bhare  ^  costs  00  ryo  [anna- 
ally]  and  ibis  amonnt  is  io  be  paid  in  four  times  a  year. 
The  full  term  (known  as  " final-meeting *' ')  is  10  years; 
so  that  at  the  end  of  the  10  years  the  whole  investmeut 
amoonts  to  600  rtjo.  Each  one  of  these  immigrants  is  to 
take  3  one  or  more  of  these  shares,  according  to  his  means, 
— perhaps  one,  perhaps  five  or  six.  These  contributions 
accumulate  from  year  to  year,  and,  two  fuU  terms  ha\'ing 
now  elapsedi  the  whole  fuijid,  principal  and  interest,  amounts 
to  some  256,000  ryo.  This  is  the  fund  from  which  the 
loaus  in  question  are  made. 

(2).     The  mode  of  lending. 

The  principal  borrowers  are  sundry  families  of  the 
military  gentry.  When  such  a  family  wishes  to  get  a 
loan,  a  special  request  is  made,  naming  the  amount  desired. 
Suppose  the  amount  is  1000  ryo.  Now  before  the  loan 
can  bo  made,  the  family  in  question  must  enter  the  club, 
take  5  shares  in  it,  and  pay  to  the  loan -office  76  ryo  on 
account,  as  the  first  iusttilment  of  the  amount  due  ^  on  the 
C  £(hares.  Upon  this  500  ryo  of  the  1000  asked  fur  are 
loaued.  Then  another  payment  of  75  ryo  is  made  as  the 
second  instalment  of  the  price  of  the  shares,  and  the 
remaining  500  ryo  are  then  loaned.  Thus  the  1,000 
njo  are  received  in  two  instalments.  The  interest  is  usually 
reckoned  at  1  bn  per  month  for  25  ryo  or  for  80  ryo,^ 
The  Lending  Office  at  the  same  time  owes  an  interest 
cf  1  hu  per  80  ryo  on  the  price  of  the  shares,  which  runs 
until  the  end  of  the  full  period.  Payment  of  the  loan 
luay  occur  hy  the  shareholder  drawing  a  prize.     Sometimes 


\,  Kuchi  (item,  single  thing).  2.  i/ayt-A'trat;  the  meetings  for 
puyments  and  drawings  occurred  four  times  a  month,  and  the  last 
liii  utin^'  (munhivui)  signalized  the  ending  of  the  term.  S.  Hiki-ukem ; 
r.!i'.!ei-take,  thnt  is,  subscribo  to.  4.  Ktike-kin.  5.  Each  share  was 
woi  til  00  njn,  or  lo  rtjn  four  times  a  year ;  hence  5  shares  would 
ii-iuirc  a  quarterly  payment  of  75  njo.  (>.  That  is,  12  per  cent,  or 
W  per  cent. 
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the  term  of  the  loan  may  be  extended,  if  the  original  agree- 
ment provides  for  this,  and  in  snch  a  case  the  instmment  is 
renewed.  But  every  borrower  has  to  pay,  besides  the  inter- 
est on  the  loan,  the  price  of  the  shares,  instalments  of 
which  are  due  fonr  times  a  year.  These  payments,  it  is 
said,  tend  to  consume  the  resources  of  the  borrower  appli- 
cable to  the  discharge  of  the  loan,  and  natnrally  there  is 
likely  to  be  a  default  on  the  loan.  Moreover  it  is  proper  to 
say  that  the  families  of  the  gentry  whose  affairs  are  in  good 
condition  would  not  contract  loans  in  the  above  manner,  and 
the  borrowers  are  usually  those  families  whose  resources 
are  so  doubtful  that  no  capitalist  among  the  townspeople 
will  lend  to  them  and  who  are  thus  obliged  to  resort  to  the 
Lending-Office.  Thus  the  loan  is  one  which  at  its  vei*y 
inception  is  likely  to  fall  into  arrear. 

(8.)     Tlie  term  of  the  instrument. 

The  instrument  is  made  ont  as  if  a  retainer  of  the 
house  were  the  real  borrower ;  and  it  is  also  stated  on  the 
face  that  the  payment  of  the  loan  is  to  be  undertaken  by  some 
townsman  frequenting  ^  the  mansion,  and  shall  be  effected 
by  them  if  the  family  itself  defaults.  But  these  town- 
men,  though  they  frequent  these  mansions,  are  really 
without  means,  and  only  a  few  are  so  circumstanced  as  to 
be  able  to  raise  snch  sums.  They  append  their  seals 
against  their  wiU  and  only  because  they  have  -  long 
frequented  the  mansion  and  must  continue  to  do  so  in 
order  to  retain  the  business  advantages  connected  there- 
with. Thus,  it  is  said,  these  townsmen  naturally  do  not 
care  to  answer  the  summons  of  the  Lending  Office  to  pay. 

(4.)  As  to  the  management  of  the  Three-Temples 
fund. 

The  retainers  of  the  Lord  of  Kii  who  had  been  parti- 
cularly concerned  in  it  have  recently  withdrawn,  and  their 
places  have  been  taken  by  certain  persons,  [local]  officials 

1.  Taehi'iri ;  the  same  as  deiri. 
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No.  33]  of  the  proviuce»  bat  now  roBident  in  Yedo.  The  affairs 
are  chiefly  in  their  haods ;  and  while  they,  with  a  few  of 
the  townsmen  freqaeuting  the  mansion,  viz.,  Shohachi,  a 
house  owner  of  Block  No.  1,  Bakaro  ward,  and  2  others, 
are  to  be  found  at  the  Lending-Office,  attending  to  the 
payment  of  the  loans.  Bat  quite  lately  the  above  resident 
officials,  not  leaving  the  matter  to  these  townsmen,  aro 
themselves  making  their  demands  for  payment  on  the 
borrowing  families.  The  latter  are  mach  put  out  by  these 
[urgent  demands] ,  especially  as  they  have  [the  additional 
burden  of  the]  lottery  shares,  which  they  were  obliged 
to  take  in  order  to  borrow  the  money.  Thus,  it  is  said,, 
the  retainers  of  the  borrowing  families  do  not  care  to  have 
the  noble  lord  [of  Kii]  report  the  matter  to  the  Magistrate, 
because  the  family  owes  the  price  of  shares  in  the  lottery 
and  also  the  loan  itself,  which  was  deliberately  incurred. 
The  townsmen,  too,  who  undertake  payment  of  the 
debt  and  affix  their  formal  seals  to  the  instrument, 
are  being  persistently  dunned  by  the  lenders;  and 
when  they  request  the  lord*s  officials  to  pay  off 
the  loan,  the  latter  continue  as  before  to  delay  pay- 
ment, for  the  reasons  above  stated.  Those  who  are  in 
the  end  the  sufferers  are  thus  the  townsmen  who  guaranteed 
the  loan,  and  [their  lack  of  means]  makes  it  unlikely  that 
payment  can  be  got  out  of  them. 

Such  are  the  reports  in  regard  to  that  fund. 

(5.)     The  loans  from  the  privy-fund. 

This  fund  was  established  chiefly  through  the  efforts 
of  one  of  the  townsmen  frequenting  the  mansion,  one  Toyota 
Kyuyemon,  a  house  owner  of  Block  No.  8,  Mita,  and  tho 
transactions  take  place  at  the  Treasury  of  the  Lord  of  Kii, 
in  the  Hama  word,  under  the  management  of  his  retainer. 
The  mode  of  lending  the  privy-fand  cannot  be  exactly 
learned.  But  it  is  said  that  the  townsmen  frequenting 
the  mansions  of  various  families  of  the  gentry  found  that» 
in  order  to  preserve  the  privileges  they  enjoyed,  they  must 
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famish  additional  siuns  over  and  above  their  existing  loans^ 
many  of  which  were  in  arrear.  They  therefore  promised 
the  vassals  of  the  various  mansions  to  place  oat  at  interest 
for  them  the  privy-fands.  Bat  ia  fact  they  themselve 
become  the  obligors  to  the  vassals,  and  lent  oat  their  own 
money  on  instruments  purporting  to  be  for  loans  cff  the 
privy-fund.  Where  the  loan  is  a  large  one,  the  instrument 
is  retained  by  the  real  lender ;  but  where  the  amount  is 
small,  the  real  lender  receives  from  the  Lending-Office 
[which  retains  the  principal  instrument,]  a  memorandum 
of  the  loan.  The  interest  on  these  loans  is  1  bu  per  month 
for  25  ryo,^  while  the  lender  pays  the  noble  lord  10  per 
cent.  At  the  close  of  each  year,  the  real  lender  must  pay 
the  10  per  cent  on  their  loans,  even  though  both 
principal  and  interest  are  in  arrear."  The  townsmen  in 
question  are  Tsutsumi  Yasaburo,  householder,  of  Block 
No.  8,  Mita,  and  18  others,  of  the  investment-furnishing 
merchants.^  Besides  these  persons,  who  frequent  the  man* 
sions  of  various  families  of  the  gentry  and  negotiate  loans 
in  the  above  manner,  there  is  one  Chosaku,  a  son  of  Go- 
yemon,  of  the  Maru  House,  who  has  even  lent  sums  of 
money  to  eating-houses  and  to  the  tea-houses  attached  to 
the  theatres  in  the  Sarugaku  ward,  under  the  names  of 
loans  from  the  above  Office  ;  and  loans  have  been  made  to 
other  townspeople  in  the  same  way.  But  it  is  now  rumored 
about  that  in  all  these  cases  the  loans  are  not  iu  fact  the 
Lord  of  Kii's,  but  those  of  certain  private  persons,  money- 
lenders, and  the  debtors,  gentry  as  well  as  townspeople, 
have  become  discontented  an  I  decline  to  pay,  in  spite  of 


1.  12  per  oent.  Bat  the  creditors  must  in  reality  have 
obtained  mach  higher  interest;  lor  first,  the  profit  would 
have  been  too  small;  second,  the  legal  rate  was  15  per  oent, 
from  1790  to  1842;  and,  third,  usury  was  undoubtedly  practised. 
2.  O-ihiire-kata  yotatsu;  those  who  assist  the  officials  in  buying 
or  investing,  presumably  by  leuding  money. 


152  PBIVATE   LAW   IN   OLD   JAPAN  : 

Mo.  88]    the  orders  issued  by  the  Temple  Magistrate  at  the  request 
of  the  noble  lord. 

Sneh  are  the  rumors  about  the  privy-fund.     We  pri- 
vately report  to  you  as  above. 

The  headman  charged  with  keeping 
order  in  the  town.*'  ^ 

5.  Ihajt  of  a  Town  Proclamation  by  the  TempU  Magistrate  on 
the  above  nubject. 


<t 


Draft  of  a  Town-Proclamation. 


Loans  from  the  fund  of  the  Three  Temples  of  Kumauo 
have  been  regarded  too  lightly  by  the  debtors,  since 
the  order  of  Bnnsei,  XII  (Ox.)'  Moreover,  i£  is  said 
that  some  of  them  erroneously  consider  that  their  obligations 
are  covered  by  the  Order  of  the  last  Hare  yeai*  ( 1848)  for 
[the  private  settlement  of]  money  actious.  But  an  it  has 
now  been  ordered  that  these  loans  shall  in  all  eases  be 
treated  '  differently  [from  ordinary  debts],'  orders  are 
issued  to  the  headman  in  charge  of  proclamations  '  to  make 
it  clear  to  all  the  people  of  the  city  the  real  intention  [of  the 
Government]  as  to  the  true  nature  of  the  above  release  from 
debt,  find  to  order  them  to  pay  [the  present  class  of  claims] 
without  fail. 

Ycfti-  of  the  Horse, 

Intercalary  6th  month.*** 


1.  Shi'Chn  tori -»hi mart  nanuihi,  2.  This  does  not  appear. 
3.  Ko-guchi  MH-han  nawithi.  For  these  offioen  and  their  fauotions, 
see  l^arfc  I.  Xenban  signifies  yeHi'ly  rotation  in  office.  4.  This 
Proclamation  is  somewhat  difficnlt  to  explain.  It  was  probably  never 
issued,  for  it  is  tei-med  a  draft  or  proposal,  l^et  i(  is  dated  in 
the  year  sacceeding  that  in  which  the  preceding  documents  were 
written.  It  is,  however,  entirely  improbable  that  the  decision 
arrived  at  in  2,  Mupra,  was  changed. 
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[No  34.]  Disposition  of  an  Action  on  a  Moncy^ 
Ijoan  against  one  of  the  Military  Gentry^ 
the  Defendant  having  Absconded  i}endin{i 
Trial} 

1.     Jjetter  of  Connultation,  ^ 

••Kayei,  VI,  Ox  (1868). 
A  money-loan  action  was  brought  in  the  last  Rat 
year  (1862)  by  a  certain  Kazeichi,  tenant  of  the  shop  of 
Takiohi,  in  Kodemma,  Upper-Block,  against  Maroshima 
Uchizo,  a  retainer  of  Sakai,  Lord  of  Uta.  Bat  the  said 
Uchizo  absconded  while  the  complaiut  was  in  the  course 
of  service  npon  him.  Upou  searching  for  precedents  it 
appeai'ed  that  in  the  last  Ape  year  (1848)  a  similar 
«Ase  had  come  before  oar  colleagues  of  the  other  Depart- 
ment, where  also  the  defendant  had  abscouded  wiiile  the 
complaint  was  in  the  course  of  being  served  upon  him.  In 
that  case  they  had  not  been  able  to  discover  any  precedent 
and  had  inquired  of  us;  wliereupon  we,  iifber  inquiring 
of  the  Bureau  of  Complaints,  had  answered  that  although 
no  precedent  could  be  found,  we  thought  that  they  should 
order  a  search  ^  for  the  absconder,  summoning  the  plaintiff 
for  that  purpose  and  making  the  necessary  order,  or  that, 
if  the  plaintiff  should  ask  leave  to  withdraw,  it  should  be 
granted  and  no  search  ordered.  Upon  discovering  their 
record  of  this  answer,  we  inquired  of  our  colleagues  in  the 
other  Department  what  measures  they  had  actually  taken 
in  that  case  ;  they  replied  that  as  payment  of  the  claim  had 
been  nndertaken  and  performed  by  a  fellow-retainer  of  the 
defendant,  the  plaintiff  had  asked  leave  to  withdraw,  aud  so 
no  order  of  search  had  been  made.  In  the  present  case,  how- 
ever, it  appears  that  no  such  undertaking  has  been  made 

1.  Cited  from  •*  Shoji-dotnt:*  2.  This  letter  is  from  (probably) 
the  Trial  Bureau  of  one  Tovii  Magistrate's  Office  to  that  of  the 
other,  though  which  Office  originates  or  which  receives  cannot  be 
told.    8.  Tatune, 
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Ko.  84]    by  a  fellow-retainer,  and  that  before  action  brought  the  joint 

scalers  of  the  instrament  had  also  absconded,  and  no  means 

of  payment  exists ;  so  that,  although  there  is  no  precedent, 

we  think  that  we  should  order  the  fellow-vassals  to  cause 

a  search  to  be  made,   and  make  an  order  to  the  plaintiff' 

accordingly ,1  or,  if  the  plaintiff  asks  leave  to  withdraw, 

declaring  his  intention  to  enter  the  action  again  whenever 

the  defendant  may  be  discovered,  we  should  grant  the  leave 

and  order  no  search.    In  order  to  avoid  non-uniformity  of 

practice,  we  beg  to  bring  the  matter  before  you,  inclosing 

the  documents  above-mentioned,   and  trust  that  you  will 

express  your  opinion  freely. 

Nakada  Goyemon. 

Year  of  the  Ox,  4,  6  (May  Id,  1858). 

To 

Tojo  Hachidayn,  Esq.,^  Approved,^ 

Nakamura  Jirokichi,  Esq.,  Approved, 

Tojo  Hachitaro,  Esq.,  Api^roved, 

Hara  Jinzayemon,  Esq.,  Approved. 

Ando  Gengozayemon,  Esq.,  Approved, 

Inazawa  Yoichibei,  Esq.,  Approved,'* 

Piuhric,     '*  The  above  proposition   having  been  agreed 

to,   we   on  the  same  day  reported  it  [to  our  chief]  by 

Takeji,^  and  on  the  18th  day  of  the  month  ordered  Iklaru- 

shima  Todn,   father  and    fellow-retainer  of  Usbizo,   [the 

defendant] ,   to  search  for   [and  procure  the   defendant] , 

within  a    certain    period.      But  after    some    negotiations 


1.  This  order  seems  not  to  have  directed  the  plaintiff  to  take 
part  in  the  burden  of  the  pursait,  bat  merely  (as  in  the  Bankraptoy 
Order  of  the  Resolution,  ante.  No.  28.  6.  par.  5.)  to  have  notified 
the  plaintiff  of  the  measures  taken  and  to  have  satisfied  the  Japanese 
idea  of  obtaining  the  acknowledgment  of  each  judicial  act  by  aU 
parties,  even  those  benefited  thereby.  2.  There  seems  to  have  been 
some  change  of  position,  for  in  Ko.  28,  7,  c,  ante,  two  of  these 
officers  are  in  different  Bureaus.  8.  Signed  by  each  after  his  name.^ 
4.  Apparently  a  messenger's  name. 
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between  the  parties,  the  said  Toda  paid  to  the  plaintiff  2  6u, 
a  part  of  the  money  borrowed  privately  ^  by  Ushizo,  and 
as  to  the  remainder  it  was  agreed  that  the  plaintiff  might 
enter  the  action  again  whenever  the  defendant  shall  have 
been  found;  and  in  accordance  with  this  agreement  the 
plaintiff  has  asked  leave  to  withdraw,  which  has  been 
(granted." 

2.     Reitly  to  an  Inqttiry.q 

'•To 

Tojo  Hachidayu,  Esq.  ,3 
Nakamnra  Jirohachi,  Esq., 
Nakada  Goyemon,  Esq. 
From 

Nakajima  Kayemon. 
Akiyama  Einzo. 
We  have  examined  yoar  letter,  and  congratulate  you 
on  being  in  good  health  and  zealous  in  the  discharge  of 
your  duties.  We  made  inquiiy  of  you  recently  in  regard  to 
a  money-loan  action  brought  against  a  retainer  of  a  lord  in 
the  last  Ape  year  (1848),  where  the  defendant  had 
absconded  while  the  complaint  was  in  the  course  of  being 
served,  and  desired  to  know  whether  there  was  any 
precedent  for  odering  a  search  for  the  defendant.  You 
then  replied  that,  though  in  your  Department  also  na 
precedent  existed,  you  were  of  opinion  that  an  order  for 
search  should  first  be  made  and  the  plaintiff  should  then  be 
summoned  and  notified  of  it,  or  if  the  plaintiff  should  ask 
leave  to  withdraw,  that  the  leave  should  be  granted  and  na 
'order  of  search  made.  Yon  now  inquire  what  measures  we 
did  in  fact  take  in  that  case.    In  reply  we  beg  to  say 


1.  Taidan-kin.  3.  This  is  the  document  referred  to  in  the 
preceding  Inqniry  aa  the  reply  by  the  other  Department  in  answer 
to  an  Inqniry  as  to  how  the  precedent  cited  had  been  in  fact 
disposed  of.  8.  This  offioer  was  at  this  time  not  in  the  same  office 
in  which  be  appears  later  in  the  docnmeut  first  given. 
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No.  84]  thai  the  suit  was  between  Matsnyama,  master-blindman  of 
tbe  first  degree,^  tenant  of  the  shop  of  Binzo,  Saraga  ward 
Asakosa,  and  Hashimoto  Zenoosake,  retainer  of  Satake  Jiro, 
and  one  other,  as  defendants ;  and  that,  while  the  complaint 
was  in  the  coarse  of  service,  the  defendants  absconded. 
Bnt  as  a  fellow-retainer  of  the  defendant  undertook  to  pay 
and  did  pay  the  claim,  snd  the  plaintiff  then  asked  leave  to 
withdraw,  we  did  not  make  any  order  of  search. 
8d  month,  80th  day." 


[No.  35]      raymeni  of  a  Money-Loan  where  both 
Principal  and  Suretr/  are  Deceased} 

''When  both  principal  and  surely  are  deceased,  and 
an  action  is  brought  Bgainst  the  successor  ^  of  either, 
then  if  the  successor  has  received  from  his  ancestor  any 
ricefield  or  upland  or  any  family  belongings,  he  must 
deliver  it  to  the  creditor.  But  on  the  other  hand,  if  all  the 
ricefield  and  upltiud,  as  well  as  the  family  belongings  aud 
even  the  house  and  residence-land,  of  the  ancestor  has 
already  been  given  as  security,  either  in  pledge  or  in 
hypothec,  to  any  person  other  than  the  plaintiff,  and  the 
successor  has  iuheriled  only  the  name  of  the  ancestor, 
then  of  course  the  successor  need  not  undertake  payment. 
In  such  a  case,  therefore,  both  principal  and  surety  being 
deceased,  it  must  not  be  forgotten  by  the  Court  trying 
the  case  that  payment  cannot  be  enforced  from  the 
successor.*  " 


1 .  Keuffyo.  2.  Cited  from  **  Daihun  $otho,**  No  date  appended. 
3.  AtO'kahu.  4.  This  may  be  a  Resolution  of  the  Chamber  of 
Decisions.  It  seems  to  have  been  a  very  late  one,  for  the  whole 
policy  in  legislation  np  to  the  Tempo  period  involved  the  ranking 
of  hypothecs  as  no  better  than  ordinary  loans. 
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[No.  86]     PayweiU  of  the  Ancestor's  Book  Debt 
hy  a  Successor. 

Note  Appended  to  an  Inquiry.^ 

'*In  regard  to  your  inqairy,  I  think  that,  where  a 
creditor  sues  the  snccessor  for  payment  of  a  deceased 
person's  debts,  yon  onght  to  order  payment,  provided  the 
acconnt-book  [of  the  creditor]  is  sealed  [at  the  entry]  by 
the  debtor,  one  seal'  alone  being  enough,  aod  provided 
the  successor  does  not  dispute  the  genuineness  of  the  seal. 
Year  of  the  Ox,  11th  month.*' 


[No.  37.]     Moncij  Actions  tolure  both  Principal 
Debtor  mid  Svretfj  have  been  Succeeded  in 
the  Famihj'}futstership.^ 

'<  Though  the  principal  debtor  and  the  surety  are 
both  deceased,  yet  if  an  action  is  brought  against  theur 
sons  who  have  succeeded  to  the  family-mastership,  these 
ought  to  undertake  payment,  provided  there  is  no  doubt  as 
to  the  genuineness  of  the  [debtor's  and  surety's]  seals.  The 
Court  shall  keep  thiH  in  miud  ;  and  if  during  a  trial  the 
debtor  dies  or  absconds,  the  Court  has  dismissed  the  cause, 
explaining  the  reason  to  the  plaintiff,  yet  afterword  he  again 
enters  the  action  against  the  son  of  the  surety,  alleging 
that  he  has  no  other  means  of  obtaining  paymeut,  the  Court 
shall  take  cognizance  of  the  action  and  try  it.  But  the 
principle  must  then  be  kept  in  mind  that  payment  is  to  be 
ordered   if  the   instrument   of  debt   contains    an    express 


1.  No  year-period  appears.  Cited  from  "  Ktcanyo^kU*  It  is 
probably  an  auawer  by  one  Magistrate  to  another.  2.  The  debtor's. 
For  this  form  of  debt,  see  cases  in  Part  III,  Section  11.  8.  Cited 
from  "  Koiai-jimmon-ihu,''  No  date  appears.  The  document  is 
probably  a  Besolution  of  the  Chamber. 
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Ho.  9B]  stipulation  that  "  If  any  thing  happens  to  the  principal, 
the  surety  shall  undertake  payment;"  and  that  if  there  be 
no  such  express  stipulation,  payment  shall  not  be  ordered, 
or  else  the  Court  shall  consult  [the  Full  Chamber]."  ^ 


[No.  38]     Money  Actions  against  Persons  Sen^ 
tenced  to  Punishment,^ 

'*  Although  the  rule  is  that,  if  a  debtor  absconds,  not 
having  committed  any  crime,  an  action  may  be  maintained 
for  a  money-claim  against  the  successor  to  his  estate  and 
payment  is  to  be  ordered ;  yet  if  the  debtor  has  committed 
a  crime  and  is  deprived  of  his  ricefield  and  upland,  family 
belongiugs,  house  and  residence-land,  and  exiled  from  the 
locality  or  sentenced  to  any  graver  punishment,  no  action 
may  be  maintained  or  payment  ordered  against  the  surety, 
etc.;  and  the  Court  shall  in  the  trial  of  the  case  either 
apply  this  principle  without  more  ado  or  consult  [the 
Full  Chamber.]  " 


[No.  89]      Actions  upon  Money  Loans  to  Adopted 
Sons. 

**  Where  an  adopted  son  borrows  money  and  afterwards 
absconds,  and  the  creditor  sues  the  adoptive  father,^  the 


1.  It  must  be  remembei*ed  that  the  teim  rendered  *'  surety " 
is  MhouiUf  which  also  and  origiDally  means  "witness/'  and  that 
in  some  regions  the  shonin  was  regarded  as  a  surety,  in  others 
as  a  witness  only  (see  Pail  II,  Chap.  II).  Hence  it  was 
reasonable  to  requira  that  the  distinctive  character  of  the 
$honin  as  a  surety  be  shown  by  some  express  statement  in  the 
instrument ;  if  none  such  existed,  then,  it  may  be  assumed,  the 
sanction  of  the  Chamber  was  necessary  in  oi*der  that  other  eyidence 
might  suffice.  2.  Cited  from  ** Btnulausotho.**  No  date  appears. 
3.  Yo-1'u, 
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latter  is  t>oimd  to  ondertake  payment,  if  the  adopted  son  bad 
already  snceeeded  to  the  fftmily  mastership  when  he  inoorred 
the  debt ;  bnt  if  he  had  not  yet  succeeded  and  was  still 
under  the  control  of  the  parent,^  then,  as  the  debt  was 
contracted  privately,'  no  order  of  payment  shall  be  made 
[against  the  father] ,  in  case  of  the  son's  death ;  and  in 
case  of  his  absconding,  an  order  shoald  be  made  for  sus- 
pending proceedings  until  discovery  [of  the  fngitive]. 
This  is  the  principle  to  be  applied  in  actions  of  the  above 
sort." 


[No.   40]       Money  Actiom    against  a    Temple- 
Incumbent  on  ikbts  of  his  Predecessor.^ 

A  Beply  to  an  Inquiry  made  of 
Itakura,  Lord  of  Suwo. 
**  In  regard  to  your  Inquiry,  I  will  reply  that  if  it  is  plain, 
on  an  examination  of  the  instrument  of  loan,  that  the  money 
was  borrowed  for  the  use  of  the  temple,  no  further  delibera- 
tion is  necessary  [and  payment  should  be  ordered].  It 
is  true  that  the  Shingon  sect  have  a  rule  that  uo  succeeding 
incumbent  should  be  held  liable  for  the  money  obligations 
of  his  predecessor.  But  as  this  is  a  special  rule  made  by 
the  sect  itself,  it  should  not  be  followed  in  actions  between 
members  of  that  sect  and  any  other,  and  the  successor 
should  be  held  liable.'* 


1.  Oya-gakari,  2.  AitaL  This  is  a  new  example  of  the  idea 
iDvoWed  in  aitai,  Ck}mpaiing  this  passage  and  those  in  which  aitai 
indicates  transactions  not  witnessed  by  local  officials,  we  may  per- 
haps generalize  and  translate  aitai  **  without  special  anthonty  ox 
sanction."  8.  Cited  from  **  Chiho-kmai-roht,'*  No  date  appears ;  but 
Itakura  was  Temple  Magistrate  about  1860. 
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No.  41J    [No.  41]      PatjnwU  of  Money  Loans  inciured  bij 

a  preceding  TempU'Incnmhent} 

**  (1.)  If  tho  inoambent  succeeded  to  the  benefice 
without  knowing  of  any  claims  against  his  predecessor 
and  also  without  bemg  informed  thereof  by  the  proclamation- 
chief  of  the  temple,  then  he  is  not  bound  to  pay,  and  pay- 
ment is  to  be  made  by  the  disciples  of  the  predecessor^ 
or  by  his  surety.     This  is  an  old  custom. 

(2.)    If  money  is  borrowed  by  a  tempi  e  on  hypothec  on 
deed  of  sale  of  its  miscellaueous  articles,^  Buddha-utensils,' 
fixtures,  etc.,  and  t  he  debt  is  in  arrear,  the  person  contract- 
ing the  loan  and  his  surety  shall  be  punished,  and  no  order  of 
payment  shall  be  made.^ 

(8.)  Although  an  incambent  declares  that  he  was  not 
aware  [upon  his  accession  to  the  benefice]  of  any  claims 
against  the  predecessor,  still,  if  he  had  not  [at  the  time] 
declared  that  he  would  not  enter  upun  it  if  there  were  any 
claims  outstanding  against  the  predecessor,  he  and  [his] 
surety  will  be  liable." 


[No.  42j  Refusal  to  pay  by  a  Debtor  takiny 
advantage  of  some  faxdt  on  tlie  part  of  tlie 
Creditor.^ 


1.  Cited  from  "Chiho  Ininshu,^*  No  date  appears.  3.  Ju- 
mottn.  3.  Buttu-gu^-^ihe  censers,  candlesticks,  etc.  4.  This 
rule  corresponds  with  that  laid  down  in  a  pftssage  of  the  Ktiji- 
kata  Osadamegaki  (BudorfiP,  'Tokugaica  Gesetzsammlung,  p.  56), 
dated  Oembun,  III,  4  (May,  1738).  Probably  the  above  document 
is  a  mere  repetition  of  the  Otadamegaki.  5.  Cited  from  *'  Shoji- 
dome.**  No  date  appears,  bat  the  magistrates*  names  indicate  it 
approximately  as  of  the  Tempo  period  (1830-1843). 
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An  Inquiry  made  by  Naito,  Captain  of  the  Imperial 
Body-Goard,^  to  Tsatsni,  Lord  of  Iga.> 

1.     Inquiry. 

"To  Tsatani,  Lord  of  Iga, 

from  Naito,  Captain  of  the  Imperial 

Body-Goard. 

I  beg  to  inqaire  whether  there  is  [in  your  Office]  any 
precedent  applicable  to  the  followiug  case:  A  borrows 
money  of  B,  and,  though  often  requested  to  pay,  fails  to 
do  so;  at  last,  taking  advantage  of  some  fault'  on  B's 
part,  A  notifies  B  that  he  will  not  pay. 

5th  month,  14th  day." 
'2.     Answer. 

« In  regard  to  your  letter,  inquiring  as  to  the  case  where 
a  debtor  takes  advantage  of  some  fault  on  the  part  of 
the  creditor  and  refuses  to  pay,  I  will  reply  that,  although 
the  case  may  differ  according  as  the  fault  is  more  or  less 
serious,  yet  if  it  is  so  inconsiderable  that  it  may  be  excused 
upon  apology  made,  then  the  creditor  should  be  ordered 
to  make  apology  to  the  debtor,  aud  the  latter  should  be 
ordered  to  pay  the  debt ;  or,  if  a  private  settlement  has 
been  made,  it  should  be  sanctioned.  Such  is  my  opinion, 
though  after  careful  search  I  can  find  no  precedent  applicable 
to  the  case.  I  enclose,  however,  a  case  which  I  found ; 
though  after  all  you  may  not  consider  it  worth  notice. 

Year  of  the  Tiger,  ^   5th  month. 

Tsutsui,  Lord  of  Iga." 

1.  Finance  Magistrate.  2.  Town  Magistrate.  3.  The  answer 
Bhows  that  the  "  fault  *'  consisted  in  an  injury  or  insult  of  some 
tort  to  the  debtor.  4.  In  the  Tempo  period  the  Tiger  years  were 
ie80  and  1842 ;  the  document  probably  belongs  to  one  of  these  two 
years. 

¥•!•  XX.  Sap.  Fl.  ML— 11. 
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Xo.  42]    8.     Precedent  encloeed  in  the  Answer, 

**  Temmei,  IV,  Dragon  (1784). 
Before  Makino,  Lord  of  Osami. 
In  the  case  of  Joyemon,  tenant  of  the  shop  of  Tabei|. 
Fokagawa  Ward,  Sangen  Block  [Tedo]  • 

The  above  person  some  years  ago  made  an  advance  ^  to 
Sano,  Chief  of  Imperial  MagazineSi  Attendant  of  the  Shognn's 
Coart,  for  his  household  expenses,  and  had  at  the  same  time 
paid  dOO  ryo  as  character-security  money.'  The  repayment 
of  the  latter  sum  having  been  delayed,  the  said  Joyemon 
brought  an  action  for  it,  in  the  last  year  of  the  Ox  (1781). 
An  amicable  agreement '  was  reached,  the  debtor  paying 
50  ryo  down,  and  promising,  in  settlement  of  the  remaining 
250  r^o,  to  send  yearly  instalments  of  rice, — 800  bales  ^ 
in  the  year  of  the  Tiger  (1782),  two  years  ago,  800  bales 
in  the  year  of  the  Hare  (1788),  last  year,  and  150  bales 
iu  the  present  Dragon  year ;  and  the  debtor  made  out 
and  delivered  an  instrument  undertaking  as  above.  Upon 
this  private  settlement  ^  being  made,  the  plaintiff  in  the 
aforesaid  Tiger  year  (1782),  asked  leave  to  withdraw,  which 
was  granted.  But  in  the  last  Hare  year,  10th  month 
(1788),  an  action  was  again  brought  by  the  plaintiff, 
alleging  that  the  rice-iustalments  of  the  first  two  years  bad 
not  been  paid.  An  attendant^  was  sent  by  the  Court  to 
direct  an  amicable  agreement.  But  meanwhile,  on  examina* 
tion,  the  Court  learned  that  the  market-price  of  rice  was  low 
wh'en  the  contract  for  the  payment  of  the  250  ryo  in  rice- 
instalments  was  made,  and  that  since  then  it  had  risen,  so 
that  at  the  time  [of  bringing  the  second  action]   the  delivery 


1.  Shiokuri-kin.  2.  Mimoto-ihoko-kin.  See  No.  28,  2.  The 
connection  of  these  two  transactions  is  not  clear.  But  apparently 
Joyemon  had  entered  into  some  relation  of  confidence  wilh  the 
fendatoi7  and  had  therefore  given  security-money.  8.  Jukudan^ 
4.  Ityo ;  one  hyo  contained  usually  8^  to,  but  varied  according  to  the 
custom  of  th«  region.    6.  NaUai,    6.  Soyetiukiii, 
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of  800  bal68,  that  is,  one  year's  instalment,  would  be  suffi- 
cient to  repay  the  800  ryo.  This  being  the  case,  it  was 
clear  that,  although  the  first  two  instalments  were  due 
and  unpaid,  the  terms  of  the  instalment-provision  had 
become  unreasonable,  and  that  to  order  pa3rment  strictly 
according  to  the  terms  of  the  agreement  would  give  the 
creditor  an  excessive  advantage.  The  Court  therefore 
ordered  that,  since  it  would  be  improper  to  enforce  the 
agreement  strictly  according  to  its  terms  (although  other- 
wise if  the  suit  had  been  brought  after  the  price  of  rice 
had  again  declined),  the  plaintiff  should  arrange  with  the 
defendant  and  substitute  an  instrument  promising  pay- 
ment in  money  instalments,  and  then  bring  suit  again 
[if  payment  were  not  made] ;  or  else  should  wait  for  a  fall 
in  the  price  of  rice.^  Bat  in  spite  of  the  exhortations  of 
the  Court  to  this  effect,  the  plaintiff  considered  only  his 
own  gain,  was  obstinate,  aud  acted  unconscionably,  to 
such  a  degree  that  the  Court  was  obliged  to  order  him  to 
prison.  But  he  is  now  repenting  his  misconduct  and 
wishes  to  be  pardoned,  and  declares  that  he  has  con- 
sulted with  Adachi  Kwanyemon,  a  retainer  of  the  defendant, 
the  Chief  of  Magazines,  and  that  he  desires  to  substitute  a 
mouey-instalmeut  instrument,  and  asks  leave  to  withdraw 
his  complaint.  Nevertheless  he  is  censured  by  the  Court, 
for  so  regarding  his  own  gain  only,  in  spite  of  the  attempts 
of  the  Court  to  convince  him  that  it  was  reasonable  to 
make  the  above  substitution  by  private  arrangement  with 
the  defendant. 

In  the  above  action  the  parties  after  consultation  made 
a  private  settlement  and  asked  for  leave  to  withdraw,  which 
was  granted." 


1.  It  may  be  thought  singular  that  the  debt  was  not  reduced  to  a 
nomber  of  bales  of  rioe  just  equivalent  at  the  ruling  prices  to  250  njo. 
But  the  payment  was  to  be  made  by  instalments  and  this  expedient 
would  only  have  left  opportunities  Cor  further  uncertainty  in  the 
future. 
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Vo.  48]    \^o.  48.]     Payment  of  Money  Glaim»  against  a 

deceased  Adopted  San. 

A  Petiiioii  byEaio  SezayamoD,  retainer  of  Abe, 
LordofNoto.^ 

1.  PetiHon, 

**I  had  a  Becond-aon,  whom  I  sent  in  adoption  to  a 
resident  of  another  fief;  and  after  sncceeding  to  the  fiunily- 
mastership  there,  he  fell  ill  and  died,  his  last  request 
being  that  a  saitable  son-in  law  he  adopted  and  married 
to  his  daughter;  and  a  son-in  law  was  thus  adopted  and 
made  fittmilv-master,  with  the  sanction  of  the  lord  of  the 
fief.  Now  this  secoud-son  of  mine  had  during  the  time  that 
he  was  family-master  incurred  a  number  of  debts  in  the 
shape  of  loans  and  unpaid  purchase-money  for  which  his 
creditors  have  demanded  payment  of  me,  his  natural  parent.^ 
But  I  for  my  part  have  not  known  any  thing  of  these 
claims,  and  it  seems  to  me  unreasouable  that  a  natural 
parent  should  have  to  undertake  payment  of  the  debts  of  a 
second-son  incurred  during  bis  mastership  of  the  fsunily  of 
his  adopted  father,  and,  furthermore,  Uiat  as  the  above- 
mentioned  adopted  son  of  my  son  (youthful  though  he  is) 
has  succeeded  to  the  fEunily  name,  he,  and  not  the  deceased 
man's  natural  father,  is  liable  for  these  debts.  The  purpose 
of  my  letter  is  to  ask  in  private  an  expression  of  your 
opiuion  as  a  guide  for  future  action. 

Year  of  the  Boar,  9th  month. 

Kato  Sezayemon.*' 

2.  Aiisirer. 

**  In  regard  to  your  letter  I  will  reply  that  a  natural 
father  ought  not  to  be  liable  for  loans  or  goods  sold  on  credit 
to  a  second-son  during  the  latter's  mastership  in  another 


1.  Addressed  probably  to  one  of  the  MagistratCB.      3.  JUui- 
kattt'Oya, 
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family;  and  moreover,  that  as  long  as  ao  adopted  son 
(youihfdl  though  he  is)  of  that  second-son  has  sncceeded  to 
the  family-name,  and  is  still  flEunily  master,  the  natural 
&ther  certainly  ought  not  to  he  held  liahle,  unless  there  is 
some  special  reason,  hecause  the  dehts  of  a  family  attach 
to  the  fomily-name.*' 


[No.  44] .  Proceedings  where  in  Actions  against 
Military  Gentry  the  Defendant's  Lord 
changes.^ 

An  Inquiry  made  by  Itakura,  Lord  of  Suwo,^  to 
the  Town  Magistrates  of  Yedo,  Ishiya,  Lord  of 
Inaba,  and  Kurokawa,  Lord  of  Bichu. 
Dated  Bunkyu,  I  (Cock),  10  (November,  1861).8 

1.     Inquiry, 

**A  money  action  was  lately  brought  by  Toyoka, 
master-blindman  of  the  first  degree,  ground-renter  of  Hokuden 
Kotaro,  against  the  retainers  of  Matendaira,  Lordof  Totomi,^ 
for  the  recovery  of  arrears  due  on  loans  made  for  their 
lord*s  household  expenses.  But  while  the  trial  was  pending, 
a  change  of  incumbents^  took  place,  Yoshichiro  being 
ordered  [by  the  Shogun]  to  succeed  to  the  estate.^  This 
being  the  case  the  retainers  of  Yoshichiro  asked  to  have  the 

1.  Dai-katDori,  lit.,  generation-change.  In  actions  against  the 
higher  nobles  a  retainer  was  osoally  made  defendant ;  henoe  a  change 
of  lords  CAUsed  by  death  and  the  snocession  of  the  heir,  meant  in 
iaet  a  change  in  the  person  of  the  real  defendant.  2.  Temple  Magist- 
rate. 8.  No  date  appears.  Bat  the  only  years  when  these  two  Magis- 
•trates  were  in  office  together  were  Bunkyu  I  and  a  portion  of  Bun- 
kyu n,  (1861-2),  and  1861  was  the  year  of  the  Cock.  4.  BeaUy  a 
claim  against  the  lord  himself.  6.  Dai-kawari.  6.  The  Shogon's  order 
was  in  effect  a  nominal  prooeediug  only,  the  daimyo  doing  veiymaeh 
as  he  pleased  under  most  drcomstaneee. 
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No.  44]  iction  suspended,  in  the  manner  ordinarily  followed  (they 
say)  by  yoa  in  temporarily  suspending  actions  [under 
similar  circumstances]  •  I  wish  to  leam  whether  it  is  true 
that  you  are  accustomed  to  order  a  temporary  suspension  in 
all  cases  of  succession. 
Year  of  the  Cock, 
10th  month." 

2.     Anstcer, 

"  In  regard  to  your  letter  we  have  to  reply  that,  in  the 
actions  brought  in  our  Court  by  certain  townspeople 
against  the  retainers  of  the  Lord  of  Totomi,  we  have  ordered 
that,  inasmuch  as  a  succession  has  occurred,  the  action 
shall  be  dismissed,  but  it  may  be  re-entered  [against  the 
same  defendants,  as  under  a  new  lord]  whenever  the  plaintiff 
wishes.  It  has  long  been  our  custom  to  dismiss  actions 
temporarily  in  such  cases. 
Year  of  the  Cock, 
10th  month. 

Ishiya,  Lord  of  Inaba ; 
Knrokawa,  Lord  of  Bichu.'* 


[No.  45]  Loans  from  tlie  Beserve-Fund^  set 
aside  for  the  use  of  the  Time-keeping  At- 
tendints^  in  the  Jfest  Palace.^ 

An  Inquiry  made  by  Furnkawa,   Lord  of  Yama- 
shiro,^  and  Muragaki,  Lord  of  Aw^ji,  ^  oflwase. 


1.  T$umitaie-kin*  2.  O-taiko-kata  noioxa,  lit.*  priests  of  the  dnun- 
department.  They  were  called  "  priests  "  because  their  heads  were 
shaven.  Drums  were  used  for  marking  the  honrs ;  benoe  the  "  dram- 
department  "  was  the  name  given  to  the  time-keepers.  8.  Nt9hmaru; 
the  part  just  inside  and  above  the  Sakurada  Gate.  See  MoClatohie, 
in  Trans.  Asiat.  Soc.  Jap.,  VI,  119.    4.  Then  Finance  Magistrate. 
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Lord  of  lyOyi  and  Sakakibara,  Minister  of  the 
Imperial  Bevenues.i 
Dated  Bnnsei,  11  (Hare),  10  (December,  1819).s 

1.     ComiiUatUm. 

To  Iwase,  Lord  of  lyo  ; 

Sakakibara,  Minister  of  Imperial  Bevenaes, 

from  Forokawa,  Lord  of  Yamashiro ; 
Muragaki,  Lord  of  Aw%ji. 

The  whole  body  of  Attendants  at  the  Western  Palace 
have  long  been  accustomed,  by  mutual  agreement,  to  set 
aside  a  small  portion  of  their  salaries,  8  [for  the  use 
of  the  Timekeepers]  and  to  lend  an  interest  from  this 
fund  from  time  to  time  to  such  persons  as  the  rice- 
brokers,  ^  the  object  being  to  defray  the  expenses  incurred 
by  the  Timekeepers  in  their  occupation,  for  the  Timekeeping 
Attendants  of  the  Palace  are  not  able  to  maintain  their  posi- 
tions without  some  such  aid.  [The  interest  on]  some  of 
these  loans  is  now  in  arrear  ;  but  the  Magistrates  are  unable 
to  enforce  payment,  because  the  loan  was  made  without 
proper  sanction.^  Recently  the  Attendants  requested  to  be 
allowed  to  have  the  loan  regarded  as  re-made  and  to  receive 
sanction  for  that  purpose ;  but  the  only  answer  was  that 
this  would  offer  a  bad  example,  and  that  sanction  could  not  be 
given.     A  petition  was  thereupon  made   by  the  Chief  6t 


1.  Then  Town  Magistrate.  S.  Cited  from  "  Shoji-dame:'  No 
•date  appears ;  bat  this  was  the  only  Hare  year  when  all  these  were 
in  ofBoe  together.  8.  Kirimai-kin.  4.  Fuda-iothi,  5.  The  reference 
is  to  the  rale  that  no  samurai  should  engage  in  any  oeoapation  for 
gain.  Samurai  might  make  deposits  for  safe-keeping,  but  not  loan 
upon  interest.  The  oreditors  in  this  case  might  perhaps  have  been 
punished  for  their  violation  of  law  by  a  forfeiture  of  the  whole 
sum  lent.  But  there  does  not  seem  in  fact  to  have  been  any  real 
question  as  to  their  recovering  their  principal.  The  doubt  was  as 
to  their  recovering  interest. 
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Ho.  451  Aiteudauts,  alleging  that  the  Timekeepers  would  not  be^ 
able  to  maintain  their  position  if  deprived  of  the  profit  of  their 
fund,  and  begging  that  the  amount  due  or  to  become  due  [on 
the  loans  already  made]  might  be  graciously  sanctioned  by  the 
Shogun  from  time  to  time,  so  that  their  payment  might  be 
enforced  by  the  proper  Court.  This  petition  was  sent  down 
to  us  by  the  Lord  of  Suruga,^  with  the  oral  message  that  as 
the  Timekeepers  would  be  placed  in  an  embaiTassing  condi- 
tion if  they  lost  the  profit  of  their  fund,  some  means  had 
better  be  found  for  preventing  this,  and  he  suggests  the 
following  method. 

Let  the  interest  on  these  deposits,^  when  it  is  paid,  be 
yearly  deposited  with  the  Chief  of  Attendants ;  and  mean- 
while let  the  Town  Magistrates,  upon  application  by  the 
Chief  of  Attendants,  make  a  special  order  for  payment, 
so  as  not  to  treat  the  cases  like  ordinary  money-actions  ; 
furthermore,  although  these  deposits  have  not  been  sanc- 
tioned, yet  as  they  have  been  made  out  of  a  fand  established 
b}'  saving  and  setting  aside  portions  of  the  Attendants* 
salaries  in  order  to  enable  their  fellow-attendants  to- 
niaintain  their  position,  it  would  be  desirable,  if  possible,, 
for  you  to  make  a  special  order  to  the  depositaries 
[containing  a  general  instruction  on  the  subject] ,  and 
commanding  payment  on  application  of  the  Chief  of 
Attendants,  so  as  to  avoid  the  inconvenience  of  petitioning 
the  Shogun  on  every  occasion.^  We  therefore  refer  the 
matter  to  you  and  hope  to  have  some  answer  to  report  to 
the  Lord  of  Suruga. 

Year  of  the  Hare, 
10th  month.** 


1.  The  presiding  Ck>ancillor  of  State  for  the  month.  2.  *'  De- 
posits **  bear  no  interesti  and  heooe  it  would  have  been  improper 
to  apply  the  term  '*  loan  **  to  these,  although  the  oreditora  had 
designed  to  get  interest.  8.  Evidently  the  Shogun  had  already 
given  sanction  to  some  extent. 
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2.     Memorandum  hy  the  Lord  of  lyo.^ 

'*{!)>  The  whole  body  of  the  Attendants  at  the 
Western  Palaee  have  long  been  accustomed,  by  mutaal 
agreement,  to  set  aside  a  fnnd  and  make  loans  from  it  [for 
the  use  of  the  Timekeepers] ,  becaase  these,  anlike  the 
others,  canuot  maintain  their  position  without  some  such 
assistance.  [The  interest  on]  some  of  these  loans  being  in 
arrear,  the  Chief  of  Attendants,  in  the  last  Tiger  year, 
requested  us  to  order  payment ;  and  we  asked  whether  the 
loans  had  been  sanctioned  in  the  beginning,  stating  that 
otherwise  we  must  regard  the  loans  thus  made  from  a  fund 
composed  of  salary-savings  as  private  ^  loans  ;  of  which  the 
Town  Magistrate  could  not  enforce  payment.  Now  in  the  com- 
munication recently  made  to  us  by  the  Finance  Ma^strates 
it  is  stated  that  the  loans  were  to  rice-brokers.  If  this  be 
so,  that  matter  must  be  disposed  of  by  the  Sarnya  ward 
Assembly-Office.' 

(2)  [Notwithstanding  this,]  we  should,  if  ordered  by 
the  Bhogun,  proceed  to  enforce  payment,  on  uotice  by  the 
Chief  of  Attendants  of  a  default  in  payment.  But  I  do  not 
believe  that  we  can  do  so  now,  [without  such  an  order,] 
merely  upon  application  of  the  Chief  of  Attendants,  even 
though  an  oral  instruction  has  beeu  given  to  that  effect  by 
the  Lord  of  Suruga,  and  is  approved  by  the  Finance  Magis- 
trate. . 

Note,  that  I  do  not  see  any  reason  why  we  should  not 
treat  this  transaction  like  an  ordinary  money-actiou,  if  an 
order  to  enforce  payment  is  given  by  the  Shogun ;  but  a 
special  order  of  payment  must  first  be  made. 

Year  of  the  Dragon, 
Ist  month,  12th  day." 

1.  Probably  laid  before  his  colleague  or  a  Private  Session  of  the 
Town  Magistrate's  Court.  8.  Aitai,  8.  Saruya-maehi-kwaisho.  This 
was  a  Qovenunent  office  in  the  Asakosa  district,  Yedo,  near  the 
Oovemment  Bice-Storehouses,  where  loans  were  made  at  low  interest 
bj  the  Finance  Bureau  to  the  rice-brokers,  who  in  turn  lent  to  the 
iomurai. 
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Xo.  45]    8.     Reply  of  the  Town  MagiitraUs. 

**  To  the  Lord  of  Snruga : 

Our   opinion  in  regard  io  the  treatment  of  the 
reserve-fund  Of  the  Timekeepiog  Attendants  is  as  follows  : 

We  have  received  for  onr  consideration  two  docnments ; 
one,  a  memorial  presented  by  the  Chief  of  Attendants,  in 
regard  to  enforcing  payment  of  loans  from  the  reserve-fond 
formed  from  salary-savings  by  mutual  agreement  of  the 
Attendants,  for  the  purpose  of  enabling  the  Timekeeping 
Attendants  of  the  Western  Palace  to  maintain  their  position ; 
the  other,  a  communication  from  the  Finance  Magistrates 
and  their  Trial  Bureau,  proposing  that  the  Town  Magistrates, 
Conrt^  should  abjudicate  upon  the  above  loans  and  enforce 
payment  [of  interest]  from  time  to  time ;  that  in  the  future 
the  Attendants  should  make  no  more  loans  privately,  but 
should  send  [for  permission]  to  the  Town  Magistrates* 
Office,^  for  example,  have  their  moneys  lent  out  to  towns- 
people, and,  on  receiving  interest,  deposit  it  with  the  Chief 
Attendant ;  so  that  by  this  means  the  Timekeepers  should 
obtain  the  assistance  they  need  to  maintain  them.  On  due 
^sonsideration  we  find  that  no  instance  has  ever  been  known, 
except  in  the  case  of  royal  abbots  and  Buddhist  and  Shinto 
temples,  where  one  of  the  gentry  ^  has  brought  an  action  for 
money  lent  on  interest.  We  except,  indeed,  also,  the  case  of 
Matsudaira  Tarozayemou,  Councillor  of  the  First  Bank,'  who 


1.  Bugywho ;  in  some  of  its  fanotions  a  Court,  in  others  an 
adminiBtrative  Office.  2.  Bitke^  here  used  in  its  widest  sense. 
8.  Kotai  yoriai.  Of  the  vassals  of  the  Shogunate  family,  Mr.  Bttdocff 
says :  "  These  fell  into  two  great  classes,  the  hatamoto^  with  incomes 
of  between  300  and  10,000  koku,  who  again  bad  their  sub-vassals  *, 
and  the  gokeniui  with  incomes  of  less  than  800  koku,  usually  running 
only  with  their  feudal  office.  *  *  *  The  hatamwto  were  divided 
into  taUhin  and  yoriai^  with  incomes  over  8,000  kokUt  and  omewUijo^ 
with  incomes  between  800  and  8,000  koku.  The  fonner  olaes  were 
known  as  taitthin  (great- income),  if  tbey  were  occupied  in  active  of- 
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Tecently  petitioned  Makino,  Lord  of  Bizen,^  for  permission  to 
]end  out  bis  assistance-fmids  for  the  purpose  of  obtaining 
money  to  improve  and  ealtivate  a  piece  of  land,  part  of  a 
benefice  from  the  Sbognn,'  in  Sanshu,^  which  was  in  pressing 
need  of  attention  ;  but  in  this  case,  before  any  sanction  bad 
been  given,  it  became  known  that  certain  of  the  retainers 
of  the  said  Matsadaira  bad  aiilawfolly  lent  oat  moneys,^  and 
they  were  tried  before  my  predecessor,  Nagate,  Lord  of 
Bigo,  convicted,  reported  to  the  Shogon,  and  punished.  It 
is  true  that  there  are  precedents  where  certain  families 
have  made  deposits  of  their  reserve-funds'  with  towns* 
people,  and,  upon  notice  of  arrears  and  application  [to 
Court],  payment  has  been  enforced.  But  these  were  cases 
of  genuine  deposits,  bearing  no  interest  of  any  kind,  or,  if 
interest  was  mentioned  in  the  instrument,  the  Court 
enforced  repayment  of  the  principal  only.  Besides  this 
eonsideration,  it  is  not  merely  the  Timekeeping  Attendants 
whose  circumstances  place  them  in  need  of  money,  but 
every  oue  whatever  whose  salary  is  scanty ;  and  if  those 
should  be  allowed  to  loan  from  their  fuuds  for  the  purpose 
of  maintaiuing  theur  position  and  get  the  Magistrates*  Office 
to  sanction  ^  the  loans,  all  the  other  lower  samurai  ^  whose 
salaries  are  scauty  and  whose  necessities  are  pressing  might 


flcial  service ;  and  yoriai  (councillor),  it  they  were  invested  with  no 
real  office,  but  only  with  an  honorary  title ;  in  tbe  latter  case  they 
were  either  koiai  (altemate)-yona<  or  hira  (ordinary) -yonat.  {ReehU- 
gfiege  unter  den  Tokugawa),  In  the  Hundred  Lawe  of  lyeyasn,  the 
hoUii-yariai  were  ranked  jast  above  the  Finance  and  Town  Magis- 
trates. 

1.  Then  presiding  Gonncillor.  S.  Teate-hin.  See  p.  24,  note  6. 
8.  Ofhthogo  (angnst  title) ;  probably  of  the  above  import.  4.  Mikawa 
Jkimt.  5.  Probably  on  their  lord*s  account.  Thus  he  first  violated  the 
law  and  then  tried  to  get  sanction  when  it  was  too  late.  6.  Sanaye 
(provision  against  loes)-ib'n.  7.  Tbis  term  may  imply  that  the  office 
also  directed  the  placing  of  the  loan.  8.  Gokenin ;  samitirai  having 
«nder800  iiroki*  income.    See  p.  170 
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Mo.  43]  petition  withoat  end  for  a  similar  privilege,  and  irregularities 
of  all  sorts  woald  be  introdaced.  Furthermore,  it  is  stated 
in  the  memorial  of  the  Chief  of  Attendants  that  loans  wece 
made  from  the  Attendants*  fund  to  rice-brokers  onder  their 
control^  as  well  as  to  ordinary  townspeople.  Now  ontil 
this  time  there  has  never  been  such  a  thing  as  an  applica- 
tion to  us  to  sanction  a  loan  from  one  of  the  military  gentry 
to  another.^  The  Chief  of  Attendants  declares  that  strict 
provision  will  be  made,  if  the  permission  is  granted,  to  prevent 
"additional  moneys.'*^  This  is  of  coarse  proper;  yet  as 
years  pass  away  the  strict  enforcement  of  such  a  role  will 
be  less  and  less  probable. 

On  the  whole>  reflecting  that  ever  since  the  period 
Horeki  (1751-1768)  interest  loans  from  reserve-fands  [of 
military  gentry]  have  invariably  been  relegated  to  the 
private  understanding  of  the  parties  and  no  sanction 
given,  we  regard  it  as  unseasonable  that  this  0£Gice  should 
now  make  a  special  exception  for  the  benefit  of  the  Time- 
keepers only.  Considering  the  special  needs  which  affect 
the  petitioners  in  the  fulfilment  of  their  duties,  we 
8hould  regard  it  as  not  improper,  with  reference  to  loans 
to  townspeople  only,  and  on  application  of  the  Chief  of 
Attendants,  in  the  name  of  the  whole  body  of  Attendants, 
to  enforce  payment,  not  of  the  interest,  but  of  the 
principal  only,  in  analogy  to  the  above-mentioned  cases 
in  which  we  have  been  accustomed  to  enforce  payment 
of  arrears  of  reser>'e-fands  deposited  with  townspeople. 
We  think,  in  conclusion,  that  if  you  decide  to  make  no 
order  for  pa3rment  [of  interest]    ou  future  loans,,  you  had 


1.  Shihai,  How  there  oould  be  any  lelaiion  of  oontrol  does  not 
appear.  Bat  the  reference  may  be  simply  the  influenoe  ezeroisable 
by  the  Attendants  through  their  position  at  court.  2.  Borne  of 
the  fiida-mthi  were  tamurai,  3.  5a<A}Jl'iiieay«-ikffi.  Bee  p.  118» 
note  1. 
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bettor  not  direot  the  payment  of  intorest  on  the  existing 

UmoBA 

Tear  of  the  Dragon, 

let  month. 

Iwase,  Lord  of  lyo ; 

Sakakibara,  Minister  of  Imperial 

Bevenaes." 

4.    App&ndsd  Note  of  the  Town  Magutrate. 

"  We  acknowledge  the  receipt  of  your  order,  in 
which  yon  direct  the  Chief  of  Attendants,  agreeably  to  onr 
eommnnication,  that  henceforth  no  private  loans>  on  interest 
are  to  be  made  from  the  reserve-fund  of  the  Attendants ;  and 
direct  us,  when  default  is  made  in  the  payment  of  any  sums 
[belonging  to  that  fund]  and  deposited  with  townspeople,  to 
order,  on  application  by  the  Chief  of  Attendants,  a  payment 
of  the  principal  only. 

Sakakibara,  Minister  of  Imperial  Bevenues, 
Town  Magistrate.** 


[No.  46] .  Cofnpensation  ffiven  hy  an  Innkeejyer 
to  a  Traveler  whose  Goods  were  stole^i  at 
his  Inn. 

A  Beply  of  the  Finance  Magistrate  to  an  Inquiry 
made  by  Ino  Genpachiro,  retainer  of  Matsudaira, 
Minister  of  Palace  Supplies.' 

1.    Inquiry. 

''  On  the  night  of  the  18th  instant  one  Kosnke,  of 
•Joshn,^  Eomura  Arort,  Hamyo  village,  in  the  fief  of  Matsu- 

1.  The  last  sentence  is  somewhit  obscnre,  but  seems  to  be  of 
ihis  puiport.  3.  And  of  course  no  permission  would  be  given  for 
^uly  authorized  loans.    8.  There  is  no  date  to  this  case.    4.  Kotsuke 
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Ko.  46]  daira,  Minister  of  Palaee  Supplies,  lodged  at  the  Nakara 
House,  of  Saknbei,  in  the  post-town  of  Warabi.  He 
was  placed  in  the  same  room  with  another  traveler ,. 
who  was  said  to  be  of  Omiya  village  and  to  have 
lodged  once  or  twice  before  at  Bakubei's.  This  fellow- 
lodger  stole  from  Kosnke  the  following  articles,  which 
were  wrapped  in  a  yellow-green  cloth  and  placed  in  a 
willow  basket :  8  pieces  ^  of  white  silk ;  >  1  piece  of  yellow 
silk  ;'  1  piece  of  white  silk ;  ^  8  small  pieces  of  the  same ; 
170  inomme  of  white  hemp  ;  1  6u  of  gold  wrapped  in  paper  ; 
and  1  letter.  No  suspicion  attached  to  any  of  the  servants 
or  members  of  the  household ;  bat  Bakabei  was  sorry  for 
Eosuke's  plight,  and  gave  him  for  his  travelling  expenses 
2  ryo  1  hu  in  gold,  which  Eosuke  accepted.  We  wish  to 
know  how  to  proceed  in  case  the  thief  is  apprehended  and 
Eosuke  sues  for  the  recovery  of  his  goods. 

Ino  Genpachiro,  retiiiner  of  Matendaira, 
4th  month.  Minister  of  Palace  Supplies.*' 

2.     Appetuied  Anstver. 

<'In  regard  to  your  inquiry,  Yamagnehi  Tetsngoro,. 
Superintendent^  of  Warabi  post-town,  has  reported  that 
his  officers  brought  news  of  a  thief  entering  Sakubei's  house 
and  stealing  articles  belonging  to  a  traveler  lodging 
there,  but  stated  that  they  were  unable  to  discover  him. 
The  report  being  in  due  form,  we  have  accepted  it  and  have 
instructed  the  Superintendent  to  report  as  soon  as  the  thief 
is  caught.  I  understand  that  you  make  inquiry  about  the 
2  t-yo  1  bii  in  gold,  which  Eosuke  received  as  a  present  from 
Sakubei.  The  sum  being  given  by  Sakubei  out  of  kindness 
by  way  of  assistance  on  account  of  the  loss  Eosuke  had 


1.  Hiki ;  one  hiki  is  52  feet  long.  2.  Neri-fiUo-ori ;  a  quality  of 
Bilk.  3.  Ki-futO'Ori,  4.  Shira-khm.  5.  Shihait  i.e.  the  daikwan  or 
deputy. 
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suffered,  the  traiiBaction  was  a  private  one;i  and  yoa 
had  better,  therefore,  have  the  parties  draw  op  aa 
instrument  providing  that  whenever  the  thief  shall 
be  apprehended  and  the  goods  reoovered,  the  sam  shaU 
be  restored  to  Sakubei.^  Moreover,  in  case  Eosuke 
informs  yoa  that  in  his  opinion  no  suspicion  at- 
taches to  8akabei*s  fiamily,  [and  asks  for  a  search  for 
the  thief] ,  you  should  sanction  his  request  and  instruct 
him  to  enter  action  against  the  thief,  as  soon  as  he  is  found. 
If,  however,  your  special  question  is  as  to  the  propriety 
of  Eosuke*s  receiving  the  money  from  Sakubei,  you  may, 
if  your  lord  thinks  best,  order  him  to  return  it  as  soon  as 
may  be. 

Year  of  the  Monkey, 
4th  month." 


[No.  47j  Money  Loaned  by  an  Innkeeper  to  a 
Traveler  whose  Goods  were  stolen  at  his 
Inn  .* 

A  Reply  ^  to  an  Inquiry  by  a  retainer  of  Matsudaira, 
Under-Minister  of  the  Interior. 

"  In  regard  to  your  letter  about  Yabei,  of  Konosu 
post-town,  Noguchi  Tatsunosuke  has  reported  to  us  that  he 
has  been  tried  before  Asaoka  Hikoshiro,  deputy  in  charge. 
The  said  Yabei,  when  the  goods  of  his  lodgers,  Sakata 
Jinbei  andTakabashi  Yahaclii,  were  stolen,  ought  immediately 
to  have  reported  it  to  the  officials  of  the   post-town  and 


1.  Altai f  that  is,  made  without  any  authenticated  instrument. 
3.  Apparently  this  is  not  because  such  was  snppcwed  to  be  the  under- 
standing of  the  parties,  but  because  it  was  thought  just.  S.  No  date 
appears.  Oited  from  **  KicamjokL"'  4.  Probably  by  the  Finance 
Magistrate. 
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Xo.  47]  made  compUint  against  the  thief.  Bnt  he  did  not  do  this, 
and  hashed  the  matter  np  hy  presenting  a  stun  of  money 
to  the  lodgers.  Moreover  he  knowingly  allowed  a  traveler, 
claiming  to  be  a  retainer  of  Matsndaira,  Lord  of  Echizen, 
to  lodge  the  same  night  in  another  room  in  the  house 
without  even  inquiring  his  name;  and  he  entered  his 
complaint  only  after  you  had  sent  and  informed  him  that 
you  had  reported  to  the  Magistrate.  All  these  acts  were 
violations  of  law ;  and  you  are  to  fine  him  8  kwamtnon^  order 
him  to  enter  an  action  against  the  thief  as  soon  as  he 
is  found,  and  inflict  some  lighter  penalty  on  Jimbei  and 
Yohachi.  As  for  the  2  bu  received  by  them  from  Yabei,  you 
should  take  it  from  them,  send  it  to  Hikoshiro.i  who  shoold 
return  it  to  Yabei,  also  notif3ring  Hikoshiro  in  advance  of 
these  instructions. 
Year  of  the  Goat, 
12th  month." 


[No.  48]      Disposition  of  Money  Loan  Actions  m 
Osaka  Jurisdiction. 

Instructions^  to  the  Commandant'  of  Osaka. 
Dated  Temmei,  I  (Ox),  7  (September,  1781). 

(1.)    Disposition  of  money  loan  actions  in  Osaka  jurisdic- 
tion. 

Although  the  general  rule  has  been  that  actions  by 
resideuts  of  Osaka  or  any  private  fief^  are  to  be  brought 
before  the  Temple  Magistrate  &  and  actions  by  residents 


1.  The  deputy.  2.  By  the  Council  of  State.  8.  Jodai  (castle- 
deputy).  The  Commandant  of  Osaka,  the  chief  of  the  Shognnate 
prorincial  cities,  was  in  charge  of  the  civil  as  well  as  the  military 
affairs  of  the  district.  Under  him  were  the  Osaka  Town  Magistrates 
and  other  officials.  4.  ;S7»f  ryo,— a  fief  not  held  by  the  Shognnate 
family.  6.  The  defendants  here  wonld  be  residents  of  any  other  fief 
or  of  Shogunate  territory. 
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of  a  Shoganftte  district  ^  before  tlie  Finance  Mngistrate,  in 
both  of  which  eases  the  parties  are  to  be  sammoiied  to 
the  Chamber  of  Decisions  by  the  coinplnint  ^  of  the  presid- 
ing  Temple  or  Finance  Magistrate  bearing  bis  own  first- 
seal  ^  and  the  Fall  Chamber's  indorsing-seal,"^  whereupon 
the  case  is  tried  and  judgment  rendered;  nevertheless, 
hereafter,  the  role  iu  money  li>uu  actions  shall  be  as 
follows  : 

In  actions  by  residents  of  one  of  the  Three  Districts 
of  Osaka  or  of  the  4  kuni  of  Settsn,  Kawachi,  Idznmi, 
or  Harima,  against  residents  of  one  of  the  28  kttni  of  Awa, 
Awaji,  Sanuki,  lyo,  Toua,  Bizen,  Bichii,  Bigo,  Mimusakn,  Aki, 
Sawo,  Nagato,  Idzumo,  Hoki,  Iwami,  Inabii,  Oki,  Chikazen, 
Chikiigo,  Buzen,  Bago,  Hizeii,  Higo,  Hynga,  Osiimi,  Satsama, 
Iki,  or  Tsushima,  and  actions  by  residents  of  one  of  these 
28    kiini  against  residents    of    Osaka,    Settsu,    Kuwachi, 


1.  Go-ryo-chif — land  administered  by  daikwan  (depntiea)  or 
jito  (esquires).  The  defendants  here  would  be  residents  of  any 
other  Shoganate  diBtrict  (including  OsAka,  eto.),  or  of  a  private  fief. 
The  case  is  said  to  be  "  brought  before  "  a  MagiKtrate,  but  the  only 
meaning  of  this  is  that  the  case  is  entered  with  the  Magistrate  and  is 
really  adjudged  by  the  Chamber.  The  new  arrangement  here  provid- 
ed for  means  that  the  local  Magistrates  were  to  take  preliminary 
cognizance,  and  then  despatch  the  case  to  the  Chamber,  as  before. 
2.  Mifjatu.  Apparently  the  nieyaiu  had  the  character  of  an  official 
writ,  as  well  as  a  complaint.  This  passage  would  indicate  that  it 
was  drawn  up  by  the  Complaints  Bureau  on  the  plaintifiTs  oral  rela- 
tion. 8.  Sitokan.  See  ante^  p.  23.  4.  Ura  (baok)-^n  (seal).  It  is 
not  clear  whether  this  refers  to  the  inferior  seal  (mitome-in,  which  a 
man  might  have  in  addition  to  his  jitni-in  or  official  seal),  which 
might  be  borne  on  the  back  {ura)  of  the  seal-block ;  or  to  the  fact  of 
the  seal  being  impressed  on  the  back  of  the  document.  The  former 
ia  much  the  more  probable.  Thus  the  Full  Chamber's  sealing  of  the 
complaint  would  be  known  as  ura-ban  (here  rendered  "  indorsing- 
seal");  while  the  ordinary  summons  for  trial  in  a  Magistrate's 
Court  in  7  days  would  be  termed  ura  (bhek)-0aki  (writing) ;  here 
rendered  **  indftrsement."  But  it  is  not  yet  certain  that  such  a  dis- 
tinction existed. 

W0U  XX.  Sap.  Pt.  lil.~lSI. 
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Ho.  48]  Idznmi,  or  Harima,  shall  be  disposed  of  (the  old  usages  and 
precedents  being  observed)  by  the  Osaka  Town  Magistrate's 
Office ;  except  [actions  against  residents  of]  Idznmi,  which 
shall  be  disposed  of  by  the  Magistrate  of  Sakai.^ 

(2.)  Although  the  general  mle  has  been  that  actions  by 
townspeople  of  Osaka*  Fnshimi,8  Nara,8  Sakai,  or  [by 
residents]  of  any  private  fief  are  to  be  brought  before  the 
Temple  Magistrate,  and  actions  by  residents  of  a  Shognnate 
district  before  the  Finance  Magistrate*  the  parties  being 
sommoned  in  both  cases  by  the  presiding  Magistrate's 
complaint  bearing  his  first-seal  and  the  Full  Chamber's 
indorsing-seal,  and  trial  and  judgment  thereupon  ensuing, 
nevertheless  hereafter  the  rule  in  money  loan  actions  shall 
be  as  follows : 

Actions  (a)  by  those  in  the  jurisdiction  (4  hunt)  of 
Osaka  against  those  in  the  jurisdiction  (4  kuni)  of  Kyoto, 
and  (6)  vice  vei'sa:  Here  (a)  actions  by  those  in  the 
Osaka  jurisdiction  against  residents  in  Yamashiro,  Omi, 
and  Tamba  kuniy^  shall  be  disposed , of  by  the  Kyoto 
Town  Magistrate's  Office,  but  actions  against  residents 
of  Fushimi  town  by  the  Fushimi  Town  Magistrate,  and  of 
Yamato  kuni  by  the  Nara  Town  Magistrate;  (b)  actions 
by  those  in  the  Kyoto  jurisdiction  against  those  in 
Osaka  jurisdiction  shall  be  disposed  of  at  Osaka,  judgment 
being  rendered  according  to  the  old  customs,  except 
those  against  residents  of  Idzumi  kuni,  which  shall  be 
disposed  of  by  the  Sakai  Town  Magistrate. 

Note,  that  money  loan  actions  brought  by  a  number 
of  residents  of  Kyoto,    Fushimi,    Nara,    and   Sakai,    on 


1.  The  town  second  in  commercial  importance  to  Osaka ;  it  was 
in  the  kiuii  of  Idzumi.  2.  The  port  and  saburb  of  Kyoto,  in  Yama- 
shiro kuni.  3.  The  chief  town  of  Yamato  kuni,  formerly  an  Imperial 
capital.  The  above  foar  towns,  with  Nagasaki,  Hakodate,  Niigata, 
Uraga,  Shimoda,  and  Smnpu  were  of  chief  commercial  importance 
and  were  each  under  a  Shogunate  Magistrate.  4.  These,  with  Yamato, 
formed  the  Kyoto  jurisdiction. 
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a  joint  oompkunt  [agaiiut  those  in  Osaka  jorisdietion] 
shall  be  disposed  of  by  the  Osaka  Town  Magistrate,  after 
the  analogy  of  the  above  actions. 

(8.)  Actions  against  residents  of  kuni  other  than 
those  mentioned,  including  money  loan  actions,  shall 
[continue  to]  be  disposed  of  by  the  Temple  Magistrate, 
if  brought  by  residents  of  Osaka  or  any  private  fief,  and 
by  the  Finance  Magistrate,  if  by  residents  of  a  Shognnate 
district,  in  both  cases  the  [complaint  bearing  tbe]  first-seal 
of  the  presiding  Magistrate  being  sent  to  the  proper 
tribunal^  with  an  additional  document  by  way  of  explanation. 

Money  loan  actions  shall,  as  above  provided,  always 
be  determined  according  to  tbe  old  usages  and  precedents. 
Actions  other  than  these  shall  be  disposed  of  according 
to  the  recent  decree  in  the  year  of  the  Dog  (1778),  the 
cases  being  reported  to  the  Chamber  of  Decisions  and  care 
being  taken  to  observe  the  law  with  strictness.  Up  to  the 
present  time  in  an  action  begun  by  a  complaint  bearing  the 
indorsing- seal  of  the  Full  Chamber  of  Decisions,  the  de- 
fendant has  not  been  sent  down  [to  Yedo]  if  a  prior  action 
is  pending  against  him;  but  hereafter,  even  in  such 
cases,  he  shall  be  sent  down  to  Yedo  to  appear 
on  the  day  appointed,  if  he  has  been  summoned  by  a  com- 
plaint with  the  indorsing-seal  of  the  Fall  Chamber. 

The  above  provisions  you  are  required  to  communicate 
to  the  Osaka  Town  Magistrate's  Office." 


[No.  49]      Money  Loan  Actions  against  Players. 

A  Reply  of  the  Yedo  Town  Magistrate's  Office  to 
an  Inquiry  by  the  Osaka  Town  Magistrate. 
Dated  Bunsei,  YI  (Goat),  8,  12  (AprU  22,  1828). 


1.  The  Chamber  of  Decisions. 


/ 
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Ho.  49:    !•     T'^tter  of  the  Town  Magistraten  of  Yedo  to  those  of  Osaka. 

**  We  have  perused  yoar  letter.  You  say  that  generally^ 
iu  a  money-loan  action  against  a  player,  the  loan  is  made 
upon  the  security  of  the  wages  to  be  received  from 
the  theatre  to  which  he  is  bouud  ;  so  that  payment  is  in- 
A'ariably  enforced  in  Osaka  even  though  the  debtor  is  a 
dependent  in  the  household  of  auother,  not  having  a 
separate  establishment  of  his  owu.^  A  case  may  be  supposed 
uhere  the  player  has  died  and  the  creditor  sues  his  son,  who 
has  succeeded  to  his  father's  professional-name^  in  the  call- 
ing of  an  action,  or  the  suit,  if  there  is  no  sun  to  undertake 
payment,  may  be  against  a  disciple  who  has  succeeded  to 
the  name  and  is  receiving  wnges  from  the  theatre.  You 
made  some  invostigRtion  for  the  purpose  of  deciding 
what  disposition  to  make  of  such  case ;  but  being  unable 
to  discover  any  enactments  or  precedents  on  the  point, 
3'ou  have  made  inquiry  of  us  as  to  the  existence  of  any 
enactments  or  precedents  relating  to  the  disposition  of 
actions  against  plnyers.  We  beg  to  reply  that  we  have 
expressed  our  opinion  in  the  enclosed  document.^ 

8d  month,  12th  day. 

Tsutsni,  Lord  of  Igu. 

Sakakibara,  Minister  of  Imperial  Revenues. 

To 

Naito,  Captain   of  the  Imperial    Body- Guard, 
Takai,  Lord  of  Yamashiro. 


1.  A  reference  to  No.  28,  2,  Art.  4,  will  show  that  actions  coold 
not  usually  be  brought  against  a  dependent.  2.  This  is  the  geimyo 
adopted  by  actors,  story-tellers*  dancing-girls,  musicians,  and  a  few 
others,  coiTesponding  to  the  firm  or  house  name  of  merchants.  The 
right  of  using  it  is  a  kabu^  the  name  being  alienable  by  the  owner. 
I'aitiiful  pupils  might  be  given  the  privilege  of  using  it,  and  its 
transmission  after  death  was  usually  provided  for  by  a  testamentary 
arrangement,  if  no  son  existed.    3.  See  8,  infra. 
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Note.  You  also  inquire  aboat  the  disposition  of  cases 
where  the  line  of  succession  to  a  professional 
name  has  ended,  and  the  name  itself  has  been 
taken  np,  without  any  special  connection 
with  the  last  holder,  by  another  person,  who 
is  now  sued  by  the  creditors  of  the  predeces- 
sor. Our  enclosure  contains  also  our  opinion 
on  this  point.** 

2.     Repon  of  the  Ttial  Bureau  to  Uu  Town  Matfistrates  in 
reijard  to  tlie  above  hiquiry. 

a.     Report^  made  by   tJie  Headmen   of   Sakai  aud  Fiikiija 
ivanls  fo  tJui  Trial  Bureau, 

**  We  respectfully  report  to  you  as  follows : 

(1 )  Puymont  of  a  deceased  player's  debts  by  a  son 
who  has  succeeded  to  his  professional  name  : 

(2)  Payment  of  a  deceased  player*s  debts  by  a  dis- 
ciple, the  grautee  ^  of  the  latter*s  professional  name : 

(3)  Payment  of  a  deceased  player's  debts  by  one  who 
has  taken  up  ^  his  professional  name,  after  it  has 
remained  awhile  without  a  possessor : 

You  have  made  inqniries  of  us  [as  to  the  usage]  on 
these  points,  and  we  reply  as  follows  : 

1.  The  Town  Magistrates  of  Yodo  referred  the  matter  to  their 
Trial  Boreaos ;  the  latter  consulted  two  headmen  as  to  the  local 
usage.  The  reports  of  the  headmen  and  of  the  two  Bureaus  con- 
Btitate  the  second  gronp  of  documents.  From  this  material  was 
made  up  the  Reply  itself  of  the  Magistrates,  which  here  appears  as 
8.  It  is  interesting  to  compare  the  Beply  with  the  other  documents, 
for  the  writer  has  followed  no  one  entirely,  but  has  adopted  what 
seemed  to  him  the  best  points  of  all.  The  result  is  of  special  interest 
as  indicating  that  the  Magistrates  in  fact  guided  and  took  active  part 
in  the  work  of  their  offioes, — a  point  of  no  small  importance  in  the 
history  of  Japanese  administration,  where  the  chief  offioes  constantly 
tended  to  beoome  merely  titular,  and  the  real  power  to  pass  into  the 
hands  of  subordinates.  2.  Yuxuri-uke-nin,  8.  Tiugu  (follow,  come 
next). 
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!!•.  49J  (1)    One  Hanshiro,  a  player,  the  lather  of  Haoshiro^ 

borrowed  the  aam  of  44  ryo  from  one  Iso,  a  dependent  in 
the  household  of  Dembei»  honse-master,  of  New  Idznmi 
ward,  in  Ewansei,  XI  (Goat),  10  (November,  1799).  Of 
this  amount  10  ryo  were  paid,  and  the  said  Iso,  after 
the  death  of  the  father  Hanshiro,  in  Kwansei,  XTT 
(Ape),  8,  (April,  1800),  and  the  succession  to  his 
name  of  his  son  Eumesaburo  under  the  name  of  Hanshiro, 
demanded  payment  of  the  remaining  84  ryo.  But  her 
demands  being  fruitless,  she  brought  an  actiou,  8  years  ago, 
in  the  year  of  the  Dragon,  8d  month,  29th  day  (May  11, 
1820)  against  the  present  Hanshiro,  the  son,  in  the  Court  of 
the  Miuister  of  Imperial  Revenues,^  and  he  indorsed  the 
complaint,  on  the  7th  of  the  4th  month,  in  the  ensuing]}*ear,  > 
May  8,  1821.  After  consultation  by  the  parties,  the 
plaintifif  received  18  ryo^  and  a  private  agreement  as  to  the 
remainder  was  reached  on  the  very  day  appointed  for  the 
joinder  of  suit,'  and  an  instrument  drawn  up  fixing  a 
period  for  the  paymant  of  the  amount. 

(2)  One  Gennosuke,  a  player,  borrowed  the  sum  of  70 
ryo  from  Kimbei,  renting  the  shop  of  ChuhacLi,  of  South 
Maki  ward.  The  said  Gennosuke  fell  ill  and  died,  in 
Bunkwa,  IX  (Ape),  12  (January,  1818),  and  his  disciple 
Gempei,  renting  the  shop  of  Gisaburo,  of  Iwashiro  ward, 
succeeded  to  the  name  Gennosuke.  The  said  Kimbei  then 
brought  an  action  on  Bunsei,  I  (Tiger),  9,  29  (October  28, 
1818)  before  Nagate,  Lord  of  Bigo,  then  in  office,  for  the 
repa3rment  of  the  whole  amount  of  the  debt  of  Gennosuke 
the  master,  principal  and  interest  together  coming  to  148  ryo^ 
8  6ie,  and  an  indorsement  of  the  complaint  was  made  on  the 
8th  of  the  10th  month,  in  the  same  year  (November  6,  1818). 


1.  Sakakibara,  one  of  the  Magistrates  to  whom  the  Bnteao  is  re* 
porting.  2.  Perhaps  an  error  lor  **  same  '* ;  in  the  aotion  below  ob^j  ^ 
days  elapsed  between  entering  the  action  and  indorsing.  In  this 
the  date  would  be  May  18, 1890.  8.  Kx^i-awan. 
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A  trial  was  had,  and  an  order  of  payment  issued.  Bat  at  this 
point  an  agreement  was  reached  by  the  parties  that,  as  the 
defendant  was  too  yoong  and  too  low  in  his  profession  to  be 
able  to  undertake  the  payment  of  so  large  an  amount,  he 
should  renounce  the  name  and  never  again  use  it ;  where- 
upon, as  there  was  no  reason  why  Eimbei  should  be 
allowed  to  prosecute  the  action  further,  he  consented 
to  a  private  settlement,  and  on  the  24th  of  the  12th  month, 
in  the  same  year  (January  19, 1819)  a  certificate  of  discharge 
was  filed. 

(8).     As  to  the  payment  of  the  debts  of  a  deceased 
player  by  one  who  has  taken  up  his  professional  name, 
after  it  has  remained  a  while  without  a  possessor,  there  has 
been  no  case  of  the  sort.     There  have  been  cases,  to  be  sure, 
where  the  new  possessor,  who  is  not  a  disciple  but  merely 
some  other  player  [having  no  special  connection  with  the 
deceased,]  has  given  an  endowment-fund  to  the  family- temple 
of  the  deceased  for  his  benefit,  or  has  voluntarily  presented 
a  small  sum  of  money  to  the  deceased's  parents  or  wife. 
But  there  has  been  no  case  in  which  the  new  possessor 
undertook  the  payment  of  the  deceased's  debts,  nor  in  which 
an  action  was  brought  against  him  to  compel  payment. 
We  report  as  above,  in  answer  to  your  inquiries. 
Bunsei,  YI  (Goat),  2,  1  (March  18,  1828). 
Gorobei, 

Headman  of  Sakai  ward  ; 
Shozayemon, 

Headman  of  Fukiya  ward. 
To  the  Court."  i 

h»     Report  of  the  Bureau. 

*'  In  regard  to  the  inquiry  of  the  Osaka  Town  Magis- 
trates, [we  have  the  following  to  report :] 


1.  GO'hamho, 
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Ko.  49]  (1.)     What  disposition  shall  be  made  of  an  action  by 

the  creditor  of  a  deceased  player  against  the  latter*8  son, 
who  has  succeeded  to  the  father's  professionnl  name,  the 
action  being  upon  ii  claim  against  the  father  ? 

In  regard  to  this,  wo  think  that,  although  a  son 
ought  to  be  liable  [for  his  father's  debts  where  he  has 
succeeded  to  the  estate] ,  yet  it  must  be  noted  that  in 
this  case  the  creditor  did  not  place  special  reliance  on  the 
father's  right  to  the  prufessional-name,  but  on  his  skill 
and  the  wages  to  be  earned  thereby;  so  tliat  if  the  son 
were  -less  accomplished  in  his  profession  or  were  in  poor 
circumstanceH  for  any  reason,  some  arrangement  should  be 
adopted  by  which  the  creditor  could  be  convinced  of  the 
true  basis  of  the  debt  and  be  made  to  agree  to  a  composi- 
tion. Yon  should  therefore,  perhaps,  first  instruct  the 
parties  to  settle  without  the  aid  of  the  Court,  taking  into 
consideration  the  circumstances  of  the  son. 

Uuhric,  An  action  was  brought,  in  Bunsei,  III 
(Dragon),  8  (April,  1820),  iu  the  Conrti  of 
the  Minister  of  the  Imperial  Revenues,^  by 
one  Iso,  widow  of  Hanshichi,  dependent  in 
the  house  of  Dembei,  house- master  of  New 
Idzumi  wai'd,  who  had  lent  84  ryo  to  one 
Hanshiro,  a  player,  renting  the  shop  of  Gensuke, 
Fukagawa  district,  Yanagawa  ward,  the  defendant 
being  Hanshiro,  formerly  known  as  Kumesaburo, 
stm  of  the  said  Hanshiro  (now  deceased)  to  whom 
the  money  had  been  lent.  Tlie  Court  indorsed 
the  action,  tried  it»  and  finally  had  the  defendant 
pay  18  ryo  in  cash^  and  make  oat  a  new 
instrument  for  the  remainder,  to  be  paid  by  private 
settlement. 


•««- 


1.  Qohamho,  2.  Sakaklbara,  one  of  the  Town  Magistrates  in 
whose  Court  the  writers  of  this  document  senre.  8.  To  (prewnt)*Mfi 
(money). 
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(2).  What  disposition  shall  be  made  of  an  action  by 
the  creditor  of  a  deceased  player  against  a  disciple  of  the 
player  who  has  taken  his  professional-name  and  is 
receiving  wages  from  the  theatre,  there  being  no  son  to 
undertake  the  payment  ? 

On  this  point,  we  think  that  when  an  action  is  brought 
against  a  mere  name-successor,  who  is  not  the  successor 
to  the  estate,  n  distinction  should  be  observed  between  the 
«ase  where  the  defendant  owes  a  special  prosperity  in  his 
profession  to  the  possession  of  that  name,  and  the  case 
where,  as  he  earns  comparatively  little,  on  account  of 
professional  mediocrity,  or  of  not  having  received  a  very 
popular  name,  he  is  not  in  circumstances  which  make  it 
reasonable  to  undertake  paymeut.  In  such  cases  the  Court 
should  persuade  the  parties  to  consider  the  facts  and  make 
an  amicable  arrangement.  Of  course  if  it  appears  that  the 
•disciple's  adoption  of  the  m>ister*8  name  was  clearly  made 
without  auy  understanding  as  to  the  payment  of  the  latter*s 
debts,  the  plaintiff  should  recover  nothing. 

RiU)nr.  One  Kimbei,  renting  the  shop  of  Ghuhachi,  in 
South  Maki  ward,  lent  a  sum  of  70  ryo  to 
Geimosuke,  a  player.  The  said  Gennosuke 
afterwards  fell  sick  and  died,  and  one  Gempei 
succeeded  to  his  estate  ^  and  took  his 
name  Gennosuke ;  whereupon  the  said 
Kimbei  brought  suit  against  him  before 
Nagate, .  Lord  of  Bigo,  then  in  this  office, 
in  Bunsei,  I  (Tiger),  9  (October,  1818). 
The  Court  indorsed  the  action ;  but 
while  the  action  was  pending,  a 
private  settlement  was  reached  by  the 
parties,  the  defendant  proposing  that,  as 
his  lack  of  professional  skill  did  not 
justify  him    in    taking    up    his    master's 


1. 


186  PBIVATX  LAW  IN  OLD  JAPAN  : 

No.  49]  name,  he  should  relinqaish  it  and  never 

afterwards  take  the  name  of  Gennosiike» 
So  it  was  unnecessary  to  proceed  farther  in 
the  litigation,  and  the  matter  was  privately 
settled  in  this  way. 

(8)  What  disposition  should  be  made  of  an  action  by 
the  creditor  of  a  deceased  player  brought  against  one  who- 
has  taken  up  the  deceased's  professional  name  without  having 
had  any  special  connection  with  the  deceased,  the  name 
having  been  for  some  time  without  a  possessor  ? 

On  this  point  we  think  that  although  it  is  reasonable 
that  one  who  merely  takes  up  the  professional  name  of  a 
deceased  player,  without  having,  as  you  say,  had  any 
special  connection  with  the  deceased,  should  not  be  held 
liable  for  the  latter's  debts  ;  yet  after  all  the  very  fact  of  his 
having  adopted  that  name  indicates  that  there  must  have 
been  a  connection  of  some  soi-t.  So  that  in  each  case, 
we  think  the  parties  should  be  summoned  and  examined, 
and,  if  the  case  seems  to  require  it,  they  should  be  persuad- 
ed to  make  an  amicable  arrangement. 

Sucb  is  our  opinion  in  regard  to  the  disposition  of 
actions  against  players.  There  are  no  established  rules  on 
the  subject,  nor  can  we  find  auy  precedents  exactly  covering 
these  points.  We  report  to  you  as  above,  enclosing  copies 
of  the  certificate  of  discharge  referred  to  in  the  rubric. 

Year  of  the  Goat, 

2d  month. 

The  Trial  Bureau." 

c.     Supplementary  Report  of  the  TtHal  Bureau, 

'*  The  above  report  was  sent  by  us  to  the  Trial  Bnreaa 
of  the  other  Department  ^  in  the  above  month,  and  they 
returned  their  opinion  on  the  15th  of  the  same  month  in  the 
enclosed  reply,  which  we  now  lay  before  you,  our  Chiefs 
without  alteration,  as  follows  : 

■ -I  ,  _  ,  ,,  -^—^^-^ 

1.  One  of  the  Bureaus  was  in  the  Kortb  Magistrate's  Ck>art,  the 
other  in  the  Soath ;  bat  it  does  not  here  appear  whieh  is  which. 
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Ist  QusiHon,  In  regard  to  joor  inqairy,  if  the 
Court  18  merely  to  persuade  the  parties  as  to  the 
JQst  course  to  pnrsae,  yoa  should  proceed  as  yoa 
suggest ;  but  if  it  formal  judgment  is  to  be  given, 
we  think  that  payment  should  be  enforced  according 
to  the  face  of  the  instrument,  unless  it  be  deter- 
mined to  order  payment  iu  proportion  to  the 
amount  of  wages  received. 

2nd  Question.  We  thiuk  that  the  defendant  ought  not 
to  be  held  liable,  if  it  appear  that,  although  he  has 
adopted  the  professional-name  of  his  master,  he 
has  not  changed  his  own  temple-registration  ^  and 
become  the  latter*8  adopted  son,  and  consequently 
neither  has  the  same  family-temple  >  as  the 
deceased  nor  bas  undertaken  to  support  the  latter's 
family, — ^in  short,  that  he  is  in  no  sense  a  succes- 
sor, properly  so  called,  but  onl}'  the  successor  to  a 
professional-name. 

8rd  Question.  As  you  say  iu  your  letter,  there  is 
no  reason  why  one  who  merely  takes  up  the  pro- 
fessioual-name  of  a  deceased  player,  without  having 
had  any  special  connection  with  the  deceased, 
should  be  held  liable  for  the  latter's  debts ;  so  that 
in  the  absence  of  special  circumstances,^  we  think 
you  ought  never  even  to  persuade  the  parties  [to 
a  private  settlement,  but  should  dismiss  the  com- 
plaint absolutely]  .'* 

8.     Reply  of  the  Town  Magi$trate$  of  Yedo. 

(1.)     What  disposition   shall  be  made  of  an   action 
by  the  creditor  of  a  deceased  player  against  the  latter's  son 


1»  This  was  the  record  of  family-memberBhip.  9.  Bodai-iho, 
The  hodai'tho  of  a  given  family  was  that  Baddhint  temple  to  which 
the  family  brought  iU  dead  for  burial.  8.  Such  ai  a  special  under- 
taking to  pay. 


\ 


186  PRIVATB   LAW    IN    OLD   JAPAN  I 

No.  49]  who  has  succeeded  to  the  father's  professionfU  uame  aiid 
follows  the  occupation  of  a  pluyer,  the  action  being  upon 
a  claim  against  the  father  ? 

In  regard  to  this,  we  think  that,  although  a  son  ought 
to  be  liable  [for  his  father's  debts  where  he  has  succeeded 
to  the  estate],  yet  it  must  be  noted  that  in  this  case  the 
creditor  did  not  place  special  reliance  on  the  father's  right 
to  the  professional -name,  but  on  his  skill  and  the  wages 
to  be  earned  thereby :  so  that  if  the  son  were  less 
accomplished  in  his  profession  or  were  in  poor  circumstances 
for  an}'  reason,  some  arrangement  should  be  adopted  by 
which  the  creditor  could  be  convinced  of  the  true  basis 
of  the  debt  and  be  made  tu  agree  to  a  composition. 
You  should  therefore,  perhaps,  first  instruct  the  parties  to 
settle  without  the  aid  of  the  Court,  taking  into  consideration 
the  circumstances  of  the  son  ;  and,  if  there  is  no  escape 
from  an  action,  you  should,  after  rendering  judgment, 
endeavor  to  enforce  paymeut  uf  the  amount  named  iu  the 
face  of  the  instrument. 

(2.)  What  disposition  shall  be  made  of  an  action  by 
the  creditor  of  a  deceased  player  against  a  disciple  of  the 
player,  who  has  taken  up  his  professional  name  and  is 
receiving  wages  from  the  theitre,  there  being  no  son  to 
undei*take  the  payment  *? 

On  this  point  we  reply  that  where  a  mere  name- 
successor,  who  is  not  the  successor  to  the  estate,  is  sued, 
he  ought  not  to  be  held  liable,  if  it  appears  that,  although 
he  has  adopted  his  master's  professional  name,  he  has 
nevertheless  not  changed  his  own  temple-registration  and 
become  the  latter's  adopted  son,  and  consequently  neither  haa 
the  same  family-temple  as  the  deceased  nor  has  undertaken 
to  support  the  latter's  family — ^in  short,  that  he  is  in 
no  sense  a  successor,  properly  so  called,  but  only 
the  successor  to  a  professional-name.  Still,  if  it 
appears  that  he  owes  a  special  prosperity  in  his  profession 
to  the  possession  of  that  name,  this  should  be  taken  into 
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eonsideratioii,  and,  if  the  case  seems  to  require  it,  the 
pnrties  shonld  he  shown  the  importance  of  this  fact  and 
directed  to  consult  and  make  an  amicahle  arrangement. 

(8.)  What  disposition  should  he  made  of  an  action 
hy  the  creditor  of  a  deceased  player  brought  against  one  who 
has  taken  up  the  deceased's  professional  name  without 
having  had  finy  special  connection  with  the  deceased,  ^  the 
name  having  been  for  some  time  without  a  possessor  ? 

On  this  point  we  think  that  although  it  is  reasonable 
that  one  who  merely  takes  up  the  professional  name  of  a 
deceased  player,  without  having,  as  you  say,  had  any  special 
connection  with  the  deceased,  should  not  be  held  liable 
for  the  latter's  debts,  yet  atler  all  the  very  fact  of  his 
having  adopted  that  name  indicates  tliat  there  must  have 
been  some  connection  of  some  sort.  So  that  in  each  case, 
we  think,  the  parties  should  be  summoned  and  examined, 
and  if  the  case  seems  to  require  it,  they  should  be  persuaded 
to  make  an  amicable  arrangement. 

We  have  no  precedents  covering  the  cases  you  state, 
but  we  send  you,  as  above,  our  opinion  on  those  cases  as 
to  the  proper  method  of  disposing  of  them.  " 


[No.  50]  Petition  for  the  Inclorsivg-Seal  of  the 
Chamber  in  a  Money  Loan  Action  y  by  one 
tvho  has  removed  from  Sett.w^  Kawachi^ 
Idzuniij  or  Harima  htni  to  any  other  huniy 
agaimt  a  resident  of  one  of  those  ktini. 

A    Memorandum    by    the  Town    Magistrate    of 
Yedo.2 
Dated  Bunsei,  1  (Tiger,)  8  (September,  1818). 


1.  For  example,  as  son  or  as  disciple.    2.  Probably  cited  from 
"  Sht^l'domer 
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Ho.  SO]  "A  townsman,   formerly  residing  in  Osaka,  Awaza- 

yashiro  ward,  there  lent  a  sum  of  money,  some  years 
ago,  to  (kjima  Uzen,  a  Councillor  of  the  first 
Bank.  ^  The  debt  being  in  arrear,  the  said  townsman,  who 
has  since  removed  to  this  City,  >  broagbt  an  action  before 
me  to  recover  pa3rment.  I  thereupon  made  inquiry  about 
the  plaintiff  to  the  Town  Magistrate  of  Osaka,  and  received 
in  reply  a  letter,  from  which  the  following  is  an  extract : 

*  Whenever  a  townsman  of  this  place  ^  wishes  to 
remove  elsewhere,  he  must  first  petition  for  permission, 
and  a  regulation  forbids  him  to  remove  without  such  notice. 
The  regulation  also  provides  that  the  petition  shall  be 
granted,  if  the  petitioner  desires  to  move  to  one  of  the  four 
kuni  of  Settsu,  Kawachi,  Idzumi,  and  Harima,  provided  he 
is  indebted  to  no  one  for  a  money  loan  or  for  unpaid 
purchase-money ;  but  it  shall  not  be  granted  if  his  desire 
is  to  remove  to  any  kuni  other  than  the  above  four,  even 
though  he  is  not  indebted  for  a  money  loan  or  for  unpaid 
purchase-money,  unless  he  has  no  claims  against  others 
[in  Osaka]  for  money  loans  or  unpaid  purchase-money.' 

Such  was  the  report  from  Osaka.  Now  as  the  plaintiff 
here  is  still  domiciled  in  that  place,  [and  as  he  alleges 
a  claim  against  a  resident  there,]  we  ought  to  summon 
his  ward-officials  and  deliver  him  over  to  them,  and  this 
I  have  done. 

Reported  from  the  Office.^ 

Bunsei,  I  (Tiger),  8  (September,  1818)." 


[No.  61]     Disposition  of  Money-Loan  Actions  in 
Osaka. 

1.     An  Instruction  to  the  lliree  Hagistrates  ^  by  tlie  Council 
of  State. 


I,  Kotai'tjoriai.  See  No.  45.  2.  Yedo.  S.Osaka.  4.  Go-yo 
^Goverameut  husineBs)-heya  (room) ;  it  is  not  dear  what  office 
is   meant.       5.  That  is,  the  Temple,  Finance,   and   Tedo    Town 
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**  To  the  Three  Magistrates. 

The  disposition  of  money-loan  actions  in  Osaka  shall 
henceforth  be  made  similarly  to  the  practice  in  such  cases 
in  this  place  ;i  that  is,  first,  an  order  for  payment  within 
80  days,  without  regard  to  the  amount  of  the  debt ;  then, 
if  payment  is  not  made  during  that  term,  an  order  for 
instafanent-payment,  based  on  the  amount  of  the  debt.  No 
distinction  shall  be  made  between  precedent  actions  and 
subsequent  actions  ;>  and  all  actions,  no  matter  how  nu- 
merous they  may  be,  shall  be  disposed  of  in  the  above 
manner.  We  have  instructed  [the  Osaka  Town  Magistrates] 
to  deliberate  with  you  over  the  details. 
Year  of  the  Boar, 

7th  month,  19th  day," 

2.  Beport  to  the  Council  of  State  by  the  Cliamher  of 
Decision^  aa  to  a  Co}mUtation  by  the  Osaka  Toicn 
Magistrates, 

a.     Letter  enclosintj  the  lieport. 

"  As  we  have  been  instructed  that  the  disposition  of 
money-loan  actions  in  Osaka  is  henceforth  to  be  made 
similarly  to  the  practice  in  such  cases  in  this  place, — that  is, 
first,  an  order  for  payment  within  80  days,  without  regard 
to  the  amount  of  the  debt,  and  then,  if  payment  is  not 
made  during  that  term,  an  order  for  instalment  pajrments, 
based  on  the  amount  of  the  debt, — and  that  no  distinction 
is  to  be  made  between  precedent  and  subsequent  actions. 


MflgistrateB.  No  date  appears;  bat  the  same  subject  comes  up 
in  the  documents  contained  in  Part  YI,  in  the  cases  relating  to 
Fledges  of  Land.  A  discussion  of  the  dates  of  the  present  documents 
will  be  deferred  to  that  place.  It  is  sufficient  to  say  that  No.  51  is  of 
either  1827  or  1839,  probably  the  latter ;  and  that  Nos.  52  and  53  lie 
between  1806  (or  a  little  earlier)  and  1817. 

1.  Yedo.    3.  See  No.  28,  ante,  and  h,  if\fra. 
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No.  50;;  all  aotioDS,  no  matter  how  numerous  they  may  be,  being 
disposed  of  in  the  above  manner ;  and  as  you  have  instraeted 
the  Osaka  Town  Magistrates  to  dcb'berate  with  as  as  ta 
details,  and  they  have  lately  consulted  us  on  tbe  subject^ 
we  now  transmit  to  you  our  auswers,  contained  in  the 
enclosure,  and  request  your  sfinction  for  them/^ 

b.     Preface  to  Uis  Ue}Mtrt» 

**  Inasmuch  as  the  complaints,  in  certain  actions  on 
money-loans,  bearing  our  ind  or  sing-sen  Is  ^  summoning  the 
parties  to  Yedo,  wore  returned  to  us  from  Osaka  because  a 
precedent  action  was  ah-eady  pending  [)igainst  tbe  same 
defendant]  in  Osaka,  we  have  in  the  fnterval  since  the 
last  year  of  the  Goat  3  brought  to  your  attention  [more 
than  once]  the  subject  of  a  reform  in  the  method  of 
disposing  of  money-loan  actions  [in  Osaka] ,  [and  you 
have  in  consequence  issued  your  recent  instructions] ;  we 
hnye  therefore  determined  to  express  our  opinion  as  to 
tlie  method  of  disposing  of  the  class  of  actions  which  are 
to  be  treated  like  money-loan  actions.  [But  it  is  not  easy 
to  determine  absolutely  and  once  for  till  what  sorts  of  claims 
are  to  be  included  in  such  a  list,  and  what  sorts 
excluded.]     For  example,  a  pledge  is  to  be  treated  as  an 

[ordinary]  money  loan,  if  for  some  reason  it  cannot  stand 
as  a  pledge.  Now,  as  to  pledges,  there  was  formerly  only 
one  general  form  recognized ;  but  in  Gembun,  II,  Serpent 
(1 887,)  a  special  rule  was  made  for-  the  Eight  provinces 
of  the  Kwanto  District  ^  and  for  Idzu  kiinij  the  details  of 
which  are  contained  in  the  1st  section  <  of  that  law  ;  and 

[since  then]  there  have  arisen  many  different  forms  of 
pledge    of   laud,    and    no  action  relating   to  land-pledge, 


1.  I.e.,  aotioQS  in  whioh  the  Chamber .  took  jorisdiction. 
2.  Seven  years  before.  3.  Lit.,  first  volume ;  but  it  might  have 
contained  only  a  few  pages.  4.  The  special  and  chief  domain  of  the 
Shogunate,  centering  in  Yedo. 
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cropping,  1  or  house-pledge,  can  be  properly  determined 
until  the  provisions  of  the  instrument  have  been  oarefhlly 
examined.  Thus,  though  sometimes  a  land-pledge  or  house- 
pledge  may  require  to  be  placed  on  the  footing  of  a  hy- 
pothec, which  is  one  of  the  money- loan  actions,  and  first 
a  80-diiy  term  and  then  instalment-payments  ordered, 
yet  this  cannot  be  done  without  first  examining  the 
circumstances  of  each  case.  For  these  reasous  we  should 
prefer  to  have  actions  in  Osaka  disposed  of  on  the  basis 
of  the  forms  of  transactions  in  use  there.  It  is  true  that 
the  general  rule  with  us  has  been  to  treat  actions  for  land- 
pledge,  cropping,  huuse-pledgd,  and  hypothec,  brought 
before  us  from  any  kuni  other  than  Idzu  and  the  Eight 
Provinces  of  the  Kwanto,  according  to  a  uniform  rule,  and 
to  recommend  you  to  the  same  effect,  whenever  you 
referred  to  us  the  inquiry  of  a  Magistrate  in  some  other 
kiini  in  regard  to  an  action  of  pledge,  etc.,  before  hiiu.. 
Nevertheless,  as  regards  Osaka  actions,  it  would  certainly 
cause  much  confusion,  were  a  chunge  to  be  made  suddenly 
and  not  gradutdly  in  the  rules  applicable  to  this  subject. 
We  think,  therefore,  that  in  our  answer  to  the  Osaka 
Town  Magistrates,  we  had  better  deal  solely  with  the 
subject  of  inquiry  mentioned  in  the  letter  accompanying 
the  instruction,^  t.  e,  the  kinds  of  claims  proper  to  be 
treated  on  the  footing  of  money  loans. 

We   hereby    forward  you  our  report  in   a   separate 
enclosure. 

Year  of  the  Rat, 

10th  month,  16th  day.*' 

c.     Report '  of  tlu  Cliamher  of  Decvnons, 

"  The  Full  Chamber  ot  Decisions  has  received  instruc- 


1.  Kosaku ;  tenancy  of  land.  See  Part  II,  p.  53.    2.  The  Council 
probably     enolosed     with    the    InBtrnction     the    iuquiries    from 
Osaka  in  c.    8.  It  is  in  form  a  reply  to  the  Osaka  Magistitites,. 
bnt  18  here  laid  before  the  Cooncil  in  the  shape  of  a  report. 
VmU  XX.  9a|^.  Ft.  111^— 13. 
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Ko.  61]  tioma  [from  the  Goaneil  of  State]  that  money-loan  actions 
in  yonr  distriet  are  to  be  disposed  of  in  similar  manner 
to  such  actions  here,  and  we  therefore  make  the  following 
r^olations,  in  reply  to  the  inqniries  recently  addressed 
to  ns  by  yon. 

(1).  '  When  the  complaint  is  entered  in  a  money- 
loan  action,  shaU  the  indorsement  be  to  the  effect  that,  if 
payment  can  be  made  at  once,  it  shall  be,  and  that,  if  the 
defendant  has  any  opposition  to  make,  a  joint-pleading  ^ 
shall  take  place  on  such-and-such  a  day,  and  shall  the 
complaiut  thus  indorsed  be  delivered  to  the  plaintiff,  with 
instructions  to  serve  it  on  the  defendant?  If  so,  how 
many  days  shall  be  allowed  before  the  day  of  appearance,8 
and  in  determining  this  should  any  distiuction  be  made 
according  as  the  defendant  is  a  villager  or  a  townsman  ?  * 

On  this  point,  we  reply  that  the  usual  practice  with 
us,  in  an  action  against  a  townsman  of  this  place,  is  to 
appoint  ^  the  7th  day,  summon  both  parties  by  indorsement 
of  the  Magistrate's  Office  [^hen  the  action  is  entered]  to 
appear  at  the  Office,  examine  them  there,  and  send  them 
over  to  the  Chamber  of  Decisions,  where  final  judgment 
is  passed.  lo  actions  against  country  people  the  day  of 
appearance  is  determiued  according  to  the  distance  [of  the 
defendant's  locality],  in  fixing  which  the  opinion  of  the 
plaintiff  is  considered,  and  the  parties,  [after  appearing] , 
are  then  summoned  to  the  Chamber  by  an  iudorsement 
containing  the  first-seal  of  the  presiding  Magistrate  and 
the   indorsing-seal  of  the  Full   Chamber,   and    there  the 

1.  Tai-keUu,  2.  Sashi-bi.  8.  Sashi,  The  $aihi-hi,  or  day 
of  appearance,  is  apparently  the  day  fixed  for  the  preliminary 
heariDg  of  the  case,  the  taking  of  eyidenoe,  eto.,  all  this  being 
managed  by  the  officials  of  the  Magistrate's  Office.  Then  follows 
the  tai'ketsitt  or  joint-pleading,  on  a  regular  Gonrt-day,  when  tbe 
parties  appear  and  are  questioned  further,  if  necessary,  by  the 
Magistrates,  who  have  already  read  the  papers  of  the  case* 
Judgment  was  usually  deferred  until  another  Court-day. 
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joint-pleading  takes  place.  Of  eoorse,  the  joint-pleading 
in  a  money-aetion  is  to  be  appointed  for  [the  regular 
days] , — ^the  4th,  an  attendanee-day,  and  the  21st»  a  formal- 
day,  ^^-on  which  days  also  jndgments  are  to  be  rendered  and 
instalment-paymfints  ordered.  Bat  there  is  no  fixed  rule 
for  determining  the  day  of  appearance,  and  we  think  that 
yon  may  decide  according  to  the  custom,  if  any,  in  your 
district  in  regard  to  appearance-days  in  money  actions  and 
others. 

(2)  '  In  such  actions,  where  at  the  joint-pleadiug  the 
defendant  admits  that  he  is  in  fact  liable  for  the  loan,  may 
the  Court  proceed  to  order  paymeut  within  80  days,  nnd, 
then,  if  the  case  is  not  settled  at  the  end  of  the  term,  order 
immediate  payment  of  the  first  instalment  and  at  the  same  time 
fix  the  [amounts  and  times  of  the]  sacceeding  instalments? 
If,  when  instalment-payments  are  ordered,  the  sums  are  paid 
monthly  without  coming  into  Court,  shall  such  payments  be 
sanctioned,  unless  notice  is  given  [at  the  time]  ?' 

On  this  point,  we  reply  that  it  sometimes  occurs  here 
that  judgment  is  rendered  on  the  same  day  as  the  joint- 
pleading  ;  but  usually  an  order  is  made  that,  as  the  case 
cannot  be  decided  immediately,  the  documents  must  be 
examined  again,  [and  judgment  deferred];  this  examination 
takes  place  at  the  official  residence  of  the  Magistrate  before 
whom  the  action  was  began  ;  [first,  the  interest  is  inspected] ; 
if,  for  example,  the  terms  of  the  instrument  show  the 
interest  to  be  usurious,  it  is  reduced  to  15  per  cent 
per  year;  then  the  total  amount  of  interest  is  calcu- 
lated, up  to  and  including  the  month  preceding  that 
in  which  the  action  was  entered ;  then  all  sums  paid 
privately  before  action  was  brought  are  deducted  ;  and  an 
order  is  then  made  fur  payment  within  80  days  of  the 
whole  sum  due,  principal  and  interest,  and  the  defendant  is 


L  See  No.  13,  p.  23,  note  4,  ante. 
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Ko.  51  ordered  to  sign  an  instrumeat  [undertaking  pa}'inent] ,  thit 
being  delivered  to  the  plaintiff.  If  the  plaintiff  afterwards 
makes  complaint  that  payment  was  not  made  during  the 
term,  payment  of  the  first  instalment  is  enforced  by  the 
Chamber  of  Decisions,  and  the  above  instrument  is 
again  delivered  to  the  plaintiff  (to  be  kept  until 
the  whole  debt  is  discharged)  with  a  slip  appended  reciting : 
'  So  much  has  been  paid ;  the  remainder  to  be  paid  within 
a  term  of  etc.*  Upon  payment  of  the  debt  iu  full  the 
instrument  is  delivered  up  to  the  Chamber  by  the  plaiutiff. 
Records  of  all  these  proceedings  are  kept  in  the  record- 
book  ^  of  the  Chamber.  We  think  that  yon  had  better 
proceed  iu  a  manner  similar  to  the  above. 

The  usual  process  lias  been,  in  actions  for  arrears 
of  money  loans  since  Yenkyo,  I,  Rat  (1744),^  to 
summon  the  parties  for  the  4th  or  the  2l8t,  and  order 
payment  within  80  days,  and,  if  within  that  term  a 
portion,  however  small,  is  paid,  to  order  instalment- 
payments  twice  a  month,  and,  if  arreai-s  still  continue,  to 
order  execution  in  bankruptcy.  If  nothing  at  all  is  paid 
in  the  first  80-day  term,  the  defeiidaut  is  ordered  to  pay 
do^vn  on  the  same  day^  a  certain  amount  as  the  first 
instalment,  and  to  pay  the  remainder  in  instalments  twice 
a  month.  If  the  defendant  does  not  appear,  a  summons  ^ 
is  to  be  sent  to  appear  on  tbe  next  Comt-day  for  money 
actions,  and  on  that  day  [immediate]  payment  is  to  be 
ordered,  so  that  no  further  order  may  be  made  for  the 
pnynient  of  that  amount.  In  establishing  the  procedure 
in  this  matter,  so  as  to  suit  the  needs  of  a  particular 
locality,  due  regard  must  be  paid  to  its  money  circulation.^ 
Hut  in  all  cases  the  above  rules  should  be  referred  to  a» 
n  standard. 


1.  MoiO'Cho.  2.  See  No.  5,  ante.  8.  That  is,  the  80th  day,  on 
wliich  he  hns  appeared  in  Court.  4.  Sathi-gaki.  5.  See  No.  28, 1, 
ante.  The  money  circalation  would  be  injurioosly  affected  bj  too 
({leat  Iftxity  towards  the  debtor. 
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Noie,  that  if  an  mstalment  is  paid  out  of  Ck>iirt,i  it 
is  to  be  sanctioned  by  the  Court  npon  notice  from  the 
plaintiff,  and  a  note  is  to  be  made  in  the  record-book. 
We  enclose  a  list  of  the  proper  periods  and  amounts  for 
the  instalments.' 

(8).  *  If,  after  an  order  for  mstalment-payments  has 
been  made,  no  pajrment  is  made  during  the  dO  days,^  but 
on  the  day  before  the  day  of  appearance  ^  the  plaintiff 
receives  from  him,  out  of  Court,  the  amount  due  on  the 
morrow,  then  must  both  parties  give  notice  to  the  Court, 
or  may  this  pajrment  be  sanctioned  if  the  defendant  returns 
the  summons  to  Court  and  alone  gives  notice  of  the 
payment  ?  IB^irthermore,  what  change,  [if  any] ,  is  to  be 
made  in  the  form  of  summons  ?  ' 

On  this  point  we  reply  that  instalment-pa3anents  are 
to  be  made,  as  above  mentioned,  twice  a  month,  after  order 
made  ;  but  if  the  defendant  does  not  appear  [on  the  first 
payment-day],  for  example,  on  the  4th,  a  summons  shall 
be  issued,  on  application  of  the  plaintiff,  requiring  him  to 
^  appear  on  the  2l8t,  at  5  o'clock  in  the  morning,  as  there 
lire  some  questions  to  be  put  to  him/ 

Rubric.  Note,  that  the  customary  hour  here  [for 
opening  Court]  is  7  o'clock  in  the  morning,  for 
an  attendance-day,^  and  6  o'clock  for  a  formal- 
day.^  You  doubtless  have  your  own  customs  on 
this  poiut. 

If  an  instalment-payment  is  made  out  of  Court,  both 
parties  must  notify  the  Magistrate's  Office  in  which  the 
action  was  entered,  on  the  day  before  the  day  set  for 
appearance,  and  the  defendant  must  return  the  summons 
to  Court.  The  practice  is,  when  a  money  action  or 
any  other  is  sent  to  the  Chamber    of  Decisions    for    a 

1.  Tiai'Uin  (priTakely).  2.  The  relerenoe  probably  is  to  the  list 
in  No.  103,  fwU  8.  Though  it  is  said  that  the  instahnents  were 
payable  twice  monthly,  the  first  instahnent  seems  not  to  have  been 
due  for  80  days.    4.  The  80th  day.    5.  See  No.  18,  oate. 
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Ho.  51]  pariiciilar  formal-day,  for  all  the  previous  prooeedings  io  the 
case  to  be  entered  in  a  book  [kept  in  the  Chamber]  on  the 
day  before  the  formal-day.  So  that  the  plaintiff  akmet  in 
the  case  we  are  considering,  would  have  the  entry  made 
[in  this  book]  of  the  amount  received  ont  of  Goiirt»  and  the 
pajTnent  should  be  sanctioned  on  his  statement  that  he  has 
received  it. 

(4)  '  If  the  defendant,  after  failing,  as  above  mentioned, 
to  pay  [on  the  first  instalment-day] ,  appears,  in  obedience 
to  the  summons,  on  the  day  [therein  appointed]  for 
appearance,  bringing  with  him  the  prescribed  sum,  may  the 
Court,  permitting  him  to  deliver  it  to  the  plaintiff,  let  him 
go  without  some  penalty  for  his  fidlure  to  pay  ad  ordered  at 
the  end  of  80  days  ?  ' 

On  this  point  we  reply  that  it  follows  from  what 
has  just  been  said  in  regard  to  the  mode  of  enforcing 
pa}'ment  of  an  instalment  when  the  defendant  does  not 
appear  as  appointed,  that  no  penalty  can  be  inflicted  for  that 
failure.^ 

(5)  *  What  is  to  be  done  when  the  defendant  makes  no 
payment  of  any  kind  ?' 

On  this  point  we  reply  that,  if  the  defendant  brings  no 
in8talment-pa3rment,  both  parties  are  to  be  sent  to  the 
official  residence  of  the  Magistrate  with  whom  the  action 
was  entered,  and  after  investigation  an  order  shall  be  made 
to  pay  without  fail.  No  further  proceeding  shall  be  taken 
until  notice  is  given  of  a  failure  to  comply  with  this  order. 

(6)  *  Where  the  defendant  often  &ils  to  bring  in  the 
V   iustalment  on  the  Jay  for  which  he  is  summoned,  may  the 

Court  confiscate  his  entire  property  and  deliver  it  to  the 
plaintiff?  If  so,  how  many  failures  to  pay  will  justify  such 
a  step  r  s 

1.  This  paragraph  is  very  elliptically  worded,  and  ita  meaning  is 
not  certain.  2.  The  previous  question  raters  to  the  case  where  nothing' 
at  all  has  been  paid ;  the  present,  to  the  case  where  something  has 
been  paid,  bat  from  time  to  time,  or  ae?erai  times  in  suocession,  a 
default  ooenrs. 
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On  this  point  we  reply  that,  though  the  rule  is  to 
order  execntion  in  bankmptcy  when  irregalarities  occur  in 
the  payment  of  the  inatalmeuts,  yet  there  is  no  fixed  rale  as 
to  the  number  of  deiiialts  which  must  precede  sach  a  step. 
The  nsnal  proceeding  is  to  order  commitment  to  the  charge 
of  a  friend  ^  or  confinement  in  hand-stocks,*  if  no  payment 
at  all  is  made,  meanwhile  continuing  to  nrge  payment,  say 
for  2  or  &  months ;  bat  if  even  then  no  pajrment  is  made, 
ezeention  in  bankmptcy  is  ordered.  There  is  no  fixed  rale 
as  to  this  length  of  time,  for  it  mast  depend  on  the 
circnmstances  of  each  case.  Bat  the  practice  above- 
mentioned  will  serve  as  a  standard.  The  frequen 
recnrrence  of  bankruptcy  would  be  avoided  if  m  every  case 
careful  and  repeated  examinations  were  held  and  payment 
of  instalments  sought  to  be  enforced  by  the  Magistrate 
in  charge  of  the  case. 

(7).  *  If  the  defendant  fails  to  bring  in  the  whole  amount 
of  an  instalment  ou  the  day  appointed,  and  offers  only  one-half 
or  two-thirds,  may  he  be  permitted  to  deliver  it  to  the 
plaintiff,  a  penalty  of  some  sort  being  inflicted  io  case  the 
amount  is  extremely  small,  less  thau  the  above  ?  Or  shall 
we  decliue  to  order  him  to  deliver  it  over  unless  the  whole 
amount  is  paid  ?* 

On  this  point  we  reply  that  there  is  no  fixed  rule ; 
but  our  own  customary  practice  may  be  follov^ed.  That 
practice  is,  when  the  whole  amount  of  an  instalment  is  not 
brought  into  Court,  to  let  him  deliver  over  whatever  he  has 
brought,  and  then  either  to  have  the  plaintiff  go  to  the 
defendant's  house  and  receive  the  remainder,  or  to  send  both 
parties  to  the  Magistrate's  Office  which  has  charge  of  the 
case  to  be  examined  again  'fi  in  most  cases  pa3rment  can  be 


1.  Axukari.  3.  Te-Jo.  8.  These  frequent  ezamiuafcions  of  the 
parties  were  made  with  the  objeot  of  aeeertainiug  their  relative 
oiroumstances  and  of  bringing  moral  preesore  to  bear  npon  the 
debtor  to  indaee  him  to  pay,  if  he  really  was  Mb,  or  to  obtain 
the  money  from  friende,  if  possible. 
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Mo.  51]  obtained  in  this  way.  As  a  role  no  penalty  is  inflioied  for 
a  partial  default ;  yet  if  there  is  oalpability  *  iu  attending  to 
the  payment  of  the  instalments,  the  defendant,  if  a  fiumer  or 
townsman,  is  sentenced  to  confinement  in  hand*stocks ;  a 
farther  examination  of  the  matter  is  afterwards  made,  and  if 
he  continues  to  be  in  fanlt,^  execation  in  bankruptcy  is  to 
be  ordered. 

Note,  that  there  is  a  regulation  that  if  a  defendant  does 
not  obey  a  summons,  he  shall  be  sentenced,  if  a  priest, 
to  80  days'  house  confinement'  or  voluntary  retirement,  ' 
according  to  his  rank,  or  if  a  townsman  or  farmer,  to  80 
days'  hand-stocks  confinement,  or  if  a  €h>vemment 
merchant,^  to  80  days'  confinement.  If  any  member 
of  the  priesthood  is  culpable  in  attending  to  the  pajrment 
of  instalments,  he  shall  invariably  be  repi>rted  to  the  Temple 
Magistrate. 

(8.)  '  If,  after  instalment-payments  have  been  ordered- 
the  defendant's  house-mnnager  brings  action  for  eviction,^ 
may  sanction  be  given,  in  spite  of  the  pending  instalment- 
proceedings  ?' 

On  this  point  we  reply  that  eviction^  may  be  ordered, 
even  though  the  instalment-payment,  have  not  been  complet- 
ed. If  the  defendant  petitions  for  consent  to  removal  or  to 
sabstitntiou  of  address,^  consent  shall  be  given,  the  entry 
made  iu  the  record-book  of  the  CSourt,  and  a  slip  appended 
to  the  defendant's  instrument  of  undertaking.^ 

(9.)     *  If,   while  some    instalment-payments    are    yet 


1.  FurachU — a  common  official  word  for  aneonscionable  oondaot  ol 
a  litigating  party.  Here  the  idoa  is  that  the  debtor  oonld  pay  more, 
if  he  made  greater  efforts.  2.  Oihikome.  8.  Yenryo.  In  thia  case 
the  defendant,  ai  in  ahikome,  mast  remain  in  hie  house ;  but  the 
term  "  voluntary  retirement**  was  reserved  for  those  of  higher  rank 
as  a  euphemism  appropriate  to  their  position.    4.  See  No.  5,  amU. 

5.  lye  (house)-a]lK  (clear,  empty) ;  eqnivaleut  to  tana-date,  in  No. 

6,  ante.     6.  Tuna-date.    7.  Samaye-kakihtye.     8.  See  Answer  (8), 
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tinpaid,  ihe  defendant  is  arrested  or  oommitted  to  friends  in 
some  locality^  [on  some  criminal  chiirge,  preliminary  to 
trial],  may  the  instalment  does  be  regarded  as  in  suspense^ 
daring  that  period  ?  Of  coarse,  if  altimately  no  punishment 
ahould  be  inflicted,  the  enfiircement  of  payment  mast  be 
resamed/ 

On  this  point  tlie  proceeding  shoald  be  as  yoa 
suggest. 

(10.)  '  If,  before  payment  has  beeo  completed,  either 
of  the  parties  falls  ill  and  dies,  shall  tlie  iustalment-dues 
be  regarded  as  having  lapsed  ^  and  an  order  be  made  for  new 
action  to  be  broagbt  as  soon  as  a  saccessor  is  determined 
upon ;  or  shall  the  enforcement  of  payment  merely  be 
aaspended  until  the  successor  is  determined  upon  and  then 
be  resamed  ?* 

On  this  point  we  reply  that,  if  either  party  dies  before 
payment  is  completed,  payment  shall  be  delayed  until  a 
successor  is  determined  upon,  and  a  substitution  of  names  * 
shall  be  made,  on  application  in  the  manner  above  stated, 
the  enforcement  of  instalments  payments  then  being 
resumed. 

(11.)  *  Where  one  of  the  parties  wishes  to  make  a 
journey,  and  asks  leave  to  appoint  a  representative^  to 
act  for  him,  may  this  be  allowed  ?' 

On  this  point  we  reply  that  a  request  to  appoint  a 
representative  shoald  be  granted. 

(12.)  *  May  actions  pending  against  Government 
merchants  be  disposed  of  according  to  the  ordinary 
procedure  ?' 


1.  Tokoro-oMuke.  2.  Uwa  (Biirfao6)-uiki  (float).  8.  Nagare  (float 
away,  drift  off).  This  term  is  used  (see  Part  II)  to  Bignify  the  for. 
leiture  of  mortgaged  property.  Here  it  indicates  a  lapse  of  the  old 
anrangement  and  a  necessity  for  making  a  new  one.  **  Void  *'  would 
perhaps  also  convey  the  meaning.  4.  Namaye-kakikaye*  5.  Dat- 
Mo-mono. 
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No.  51]  On  this  point  we  reply  that  with  as  the  dehte,  not 

only  of  Government  merchants,  bat  also  of  military  gentry 
are  treated  in  the  same  manner  as  those  of  formers  or 
townsmen,  except  that  no  term-deed^  is  required  of 
military  gentry,  a  final-memorandum  >  being  given  [by  the 
Coart]  to  each  party.  But  as  in  your  jurisdiction  yon 
never  have  before  yon  claims  against  military  gentry,  it 
is  unnecessary  to  go  into  the  subject  further.  It  is  enough 
to  say  that  Government  merchants  are  in  these  matters 
on  the  same  footiug  as  fitumers  and  townsmen. 

(18.)  *  Actions  for  arrears  on  provisional  bills  of 
exchange  3  due  in  connection  with  Government  bills  of 
exchange  T  * 

On  this  point  we  reply  that  there  is  no  fixed  rule  in 
regard  to  sums  due  on  bills  of  exchange  ;  the  circumstances 
of  each  case  should  decide. 

(14.)  'Actions  for  arrears  of  loans  from  prayer* 
funds  or  endowment-funds  received  by  temples  from  the 
Government,  or  of  loans  by  royal  abbots  V  ^ 

On  this  point  we  reply  that  all  such  loans^  including 
even  those  from  funds  given  by  the  Government,  are  to 
be  treated  on  the  same  footing  as  ordinary  money-loans, 
unless  by  reason  of  some  special  circumstances  the  matter 
is  laid  before  [the  Council  of  State]  by  the  royal  abbot 
or  priest,  as  the  case  may  be,  and  an  order  is  received 
[from  the  Council]  as  to  the  mode  of  disposition;  the 
order  being  transmitted  by  the  Temple  Magistrate  for 
execution  to  the  Court  concerned. 


1.  Nichigen-tegata ;  probably  the  same  as  the  *'  iDstnmient  of 
undertaking'*  nientioned  in  Answen  (8)  and  (9).  2.  Oikikiri- 
kakittuke;  a  euphemism  for  the  benefit  of  the  military  gentry, 
the  purpose  of  the  doonment  being  the  same.  8.  Shita  (below)- 
kawaie-gin,  Shita  sometimes  has  the  sense  of  *'  sttpplementaty," 
"  snbstitntionary ; "  the  term  seems  to  mean  here  a  preUminary  er 
proTisional  bill.  4.  On-kawoie- kin-gin,  5.  Miigamon$€ki,  See  No. 
93,  ante,  < 
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(15.)    'Actions  on  loans  seeored  by  house  pledges?* 

(16.)  'Actions  on  loans  seonred  bj  land-pledges  and 
the  various  kinds  of  hypothec? ' 

On  the  claims  mentioned  in  the  two  preceding 
questions  we  have  received  no  instructions  [from  the 
Councili]  and  therefore  are  uuable  to  answer.  ^ 

(17.)  'Actions  for  money  received  on  behalf  of  an- 
other.s  Shall  payment  be  enforced  merely  on  the  evidence  of 
an  entry  in  the  account-book,  ^  even  though  no  instrument 
[was  drawn  up  between  the  parties] ,  or  is  an  instrument 
indispensable  ?' 

On  this  poiut  we  reply  that  such  actions  are  to  be 
treated  on  the  footing  of  [ordinary]  money  loans,  if  the 
daim  is  of  a  sort  similar  to  that  for  money  paid  on  behalf  of 
another.^  [In  either  case]  payment  may  be  enforced,  even 
though  no  instrument  exists,  if  the  claim  is  not  disputed. 
But  iif  the  parties  contradict  each  other,  judgment  cannot  be 
rendered  merely  on  a  book-entry. 

(18.)    '  Actions  for  money  paid  on  behalf  of  another  V 

On  this  poiut  we  reply,  that  these  actions  are  to  be 
treated  on  the  footing  of  [ordinary]  money-loans. 

(19.)     '  Actions  for  arrears  of  yearly  instalments  ?*  ^ 


1.  This  refers  to  the  difficulties  mentioned  by  the  Chamber  in  the 
Piefaoe  to  their  Report  (2,  ante),  and  their  relootanee  to  Uy  down 
rules  for  pledges  and  hypothecs.  2.  Tori  (take)-lMiye  (iDBtead)-Ji;m. 
8.  Chomen,  4.  See  the  nextT  question.  5.  Tate  (Biajid)'kay4 
(instead)-lrfn.  In  onlinary  usage  torikaye  and  tatekaye  are  synony- 
mous, and  signify  '*  substitute."  What  the  distinction  is  here 
cannot  be  made  out.  It  may  be  suggested  that  torikaye^kin  is 
<•  money  acetpted  instead  of  another,**  the  action  thus  being  against 
an  agent  for  mon^  reoetved,  and  the  aeoount-book  mentioned  being 
that  of  the  debtor ;  while  taUkaye-kin  is  **  money  paid  for  another,*' 
the  payor  thus  bringing  action  against  the  debtor.  This  rendering 
has  been  adopted  for  want  of  a  better.  6.  Nempu.  See  No.  88,  %, 
Art.  22. 
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So.  M]  On  this    point  we  reply  that    payment    of   yearly- 

instalments  is  to  be  enforced  in  the  same  manner  as 
[ordinary]  money-loans  according  to  the  terms  of  the 
instrament  fixing  the  instalments.  Bot  payment  is  not  to 
be  ordered  of  amounts  not  yet  dae.  The  instrnment, 
indorsed  to  this  effect,  is  to  be  given  to  the  plaintiff ;  and 
whenever  he  brings  action  for  amonnts  due  and  onpaid, 
payment  is  to  be  ordered  without  regard  to  the  number  of 
them. 

(20.)     '  Actious  for  the  rent  uf  chattels  leased  ?*> 
On  this  point  we  reply  tliat  these  actions  are  probably 
to  be  treated  like  [ordinary]  money  loans. 

To  the  preceding  8  questions,  as  yon  perceive,  we 
have  replied  generally  in  the  affirmative,  that  these  actions 
are  to  be  treated  ou  the  footing  of  [ordinary]  money-loans, 
because,  though  they  differ  more  or  less  [from  ordinary 
loans] ,  they  are  substantially  of  the  same  sort.  We 
have  tried  to  answer  your  questions  as  specifically  as 
possible. 

(21.)     '  Actions  for  unpaid  purchase -monev  ?  * 

(22.)     '  Actions  for  loitns  secured  by  house-pledges  V 

(28.)     *  Actions  for  dowry-money?' 

(24.)     '  Actions  fur  house-building  expenses  ?*> 

(25.)     '  Actions  for  wages  of  daily  labor  T 

(26.^     '  Actions  for  loans  from  a  zato^s  patent-fhhd  ?* 

(27.)     '  Actions  for  exchange-money  ?* 

(28.)     '  Actions  for  sundry -expense  money  V 

(29.)     *  Actions  for  remittance-money  ?' 

(80.)     '  Actions  for  investment-money  ?* 

(81.)     '  Actions  for  earnest-money  ?* 


1.  Ka$hi-moUu  chin-un ;  probably  the  sama  as  the  subject  of 

Art.  211,  iu  Mo.  28^  8.     2.  Datiku  (carpenter) -talm  (bnilding)-ryo; 

4oubtless  the  same  as  fu$hin-kin  (bailding-loans),  in  No.  96,  2,  Art. 

19,  antt,     8.  For  this  and  the  other  terms,  see  panim  Mot.  1,  6,  sad 

28,  ante. 
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(82.)  '  Actions  for  money  lent  on  deeds  of  sale- 
of  varions  articles  ?  *  ^ 

Claims  of  the  preceding  12  sorts  are  to  be  treated  on 
the  footing  of  [ordinary]  money-loans. 

(88.)     *  Actions  for  money-deposited  as  security  ?  '  ^ 

Oil  this  point  we  reply  that  you  doubtless  refer  to  those 
deposits  made  by  undertakers  of  enterprises,^  with  the 
agreement  that  they  are  to  be  refunded  as  soon 
as  the  enterprise  is  completed.  If  so,  they  are  not  to  be 
placed  on  the  footing  of  [ordinary]  money  loans  [as  an 
invariable  rule] ,  but  must  be  determined  according  to  the 
circumstances  of  eiich  case  ;   so  thiit  we   can  give  no  final 

opinion  without  a  knowledge  of  each  case. 

« 

( 84. )    *  Actions  for  arrears  of  taxes  payable  by  croppers.^ 
(85.)    *  Actions  for  servants'  surety-money?' 
As  to  these  claims,  we  have  received  no  instructions 
[from  the  Council]  and  so  cannot  answer  you. 

The  last  15  of  this  list  you  have  been  accustomed  to 
treat  in  analogy  to  [ordinary]  money-loans,  and  you  had 
better  continue  to  do  the  same.  We  shall  report  further 
to  yon  on  any  other  matters  that  may  seem  desirable  ;  here 
we  have  confined  ourselves  to  the  questions  propounded 
by  you  and  cited  above.  Yon  muy,  as  you  suggest,  make 
further  inquiries  of  us  on  any  topics  on  whicli  you  may 
desire  information.  But  it  must  be  remembered  that  we 
can  give  you  no  answer  in  regard  to  claims  which  are 
not  to  be  treated  in  analogy  to  [ordinary]  money-loans, 
inasmuch  as  on  these  subjects  we  have  as  yet  received 
no  instructions  [from  the  Council.] 

Year  of  the  Rat, 

10th  month." 


1,  ShoBtuki'Uriwatathi-shomott :  doabtless  correBponding  to  (13), 
in  No.  5,  ante.  2.  Shiki-kin ;  corresponding  to  minu>to-iJioko-kin,  in 
No.  38,  8,  Art.  20,  ante.  8.  Ukeoi-nin.  4.  Ge-mkn  ;  tenants  of 
agrioultural  land.    See  Part  11,  Cb.  lY. 
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Ko.  89]    [No  62]     Disposition  of  Money-  Loan  Actions  in 

Osaka} 


II 


Memorandum. 


(1.)  The  asnal  practice  is  here,  in  actions  on  money- 
loans,  when  payment  is  not  made  after  an  order  for 
payment  in  a  term  of  months,^  or  for  hand-stock  confinement, 
or  for  hoase-confinement,  etc,  to  order  the  defendant 
to  deliver  op  all  his  property.  If  he  has  a  hoose  en 
residence-land  or  ricefield  or  npland  which  has  been  pat 
in  pledge  to  a  townsman,  it  ooght  to  be  handed  over  to  the 
pledgee,  provided  the  instrument  was  lawfully  executed. 

(2.)  If  the  person  subject  to  bankruptcy  is  liable 
for  arrears  of  taxes  due  to  the  esquire,^  an  examination 
is  made  of  the  village  account-books  and  a  report  made  by 
the  officers  of  the  esquire,  and  if  the  Court  is  satisfied  as 
to  the  existence  and  amount  of  the  claim,  it  orders  the 
plaintiff  to  pay  the  arrears  and  then  take  possession  of 
the  entire  estate. 

(8.)  If  the  bankrupt  has  borrowed  of  the  feudal 
deputy^  a  sum  of  money  firom  the  latter *s  assistance-fund,  ^ 
on  the  security  of  the  borrower's  ricefield  or  upland  or 
-of  his  house  or  residence  land,  and  if  notice  of  this  is  given 
[to  the  Court]  by  the  deputy,  the  plaintiff  is  ordered  to 
surrender  the  property  [so  mortgaged]  to  the  deputy,  and 
then  himself  receives  the  remainder  of  the  entire  property. 
Such  is  the  custom  [with  reference  to  deputies  of  the 
Shogunate ;]  but  there  is  no  precedent  in  r^ard  to  officials 
of  private  fiefs.  ^ 


1.  This  is  cited  from  "  Chiho-kosai-roku,"  but  neither  date  nor 
Bouree  appears.  It  was  probably  filed  in  oounection  with  the  pre- 
ceding documents.  As  to  its  date,  see  note  to  No.  51.  2.  Tiuki* 
hagiri  «»miA'ata,— the  Osaka  phrase  corresponding  with  niehigen, 
etc.  8.  Jito.  4.  Daikwim,  5.  Teate-kin ;  the  euphemism  for  his 
salary.    6.  Shiryo ;  the  iiefs  outside   of  the  Tokugawa  family. 
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The  above  u  said  to  be  the  onstomary  prooesB  here, 
as  atated  in  the  letter  to  Odagiri,  Lord  of  Toaa,  and 
Lihikawa,  Uuder-Mimater  of  the  Interior,^  by  Ifizano, 
Lord  of  Wakaaa,  and  Saknma,  Lord  of  Bigo,  Town 
Magistrates  of  Osaka,  who  declare  that  it  is  the  practice 
laid  down  by  the  lord  Yatokuln."  > 


[No.  63]     Disposition  of  Money-Loan   Actions 
in  Osaka. ^ 

"  A  Memoraiidam. 

a.  Days    for  Court-proceedings    [as    at    present:] 

Complaint-days :  ^ 

2nd,  18th,  22nd. 
Trial-days :  ^ 

6th,  16th,  27th. 
The  above  days  shall  be  changed  as  follows  : 
Trial-  and  Complaiut-days  :  ^ 
2nd,  6th,  18th, 
18th,  2l8t,  27th, 

b.  Actions    for    money-loaDS    or    unpaid    purchase- 

money. 


1.  These  two  were  together  in  office  as  Town  Blagistrates  of 
Tedo  from  1797  to  1806.  2.  The  posthomons  title  of  Yoshimone, 
the  8th  Shognn,  one  of  the  few  able  possessors  of  that  office  after 
lyejasu ;  he  abdicated  in  1745.  The  famous  Oka,  Lord  of  Eohizen, 
was  Town  Magistrate  of  Yedo  mider  him.  8.  As  to  the  date 
of  this,  see  note  to  No.  51,  ante,  4.  Soiho-hi,  6.  Kuji-bi.  Swho 
and  ktiQi  have  ordinarily  no  marked  difference  of  meaning ;  but 
here  toiho-bi  seems  to  indicate  the  day  on  which  a  snit  may  be 
begun,  and  kt^i-bi  the  day  on  which  it  is  tried.  6.  "What  the 
compound  phrase  means  is  not  clear,  unless  it  is  that  on  any  one  of 
the  six  days  a  suit  may  be  begun  or  a  trial  held.  This  is  the  more 
likely,  as  otherwise  the  80- day  rule  below  would  not  harmonize  with 
the  Bohednle. 
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Na.  68j  (1-)     [The  Complniui]   shall  be  delivered  buck  [to  the 

plaintifi]  with  an  indorsement  appointing  as  the  day  of 
appearanoe  the  80th  day  after  the  entry  of  action. 

(2.)  If  oil  the  appointed  day  [appearance  is  prevented] 
by  illness,  the  day  shall  be  postponed  for  80  days  more 
if  notice  of  the  illness  is  given :  sach  a  notice  will  be 
accepted  twice,  bat  even  if  it  is  given  for  the  third  time, 
a  joint-pleading^  will  be  held  without  fail,  even  if  by 
means  of  a  representative. 

c.  Mode  of  payment  after  joint  pleading  [and  judg- 
ment for  plaintiff.] 

Amount  of  claim  :  Term  : 

Less  than  10  kwamme 60  days. 

From  10  to  50  kwamme 150  days. 

Over  50  kwamme 880  days. 

If  payment  is  not  made  within  the  term,  a  house- 
confinement  of  80  days  is  to  be  ordered. 

Note,  that  in  each  of  the  two  Courts,  if  the  debt  is 
not  paid  within  the  60,  [150,  or  860]  days,  the 
debtor  is  to  be  sentenced  to  hand-stocks  confine- 
ment or  to  commitment  to  his  village,^   when  he 
appears ;  but  if  his  agent  appears  for  him,  alleging 
his  illness  as  his  excuse,  an  order  shall  be  made, 
after  sending    to  examine   into  the  fact  of  the 
sickness,     for     house-confinement.       The    same 
proceedings  are  to  be  followed  in  the  case  [of  a 
resident  of]  a  feudal  deputy's  district. 
(2.)     If  within  the  term  the  larger  part  of  the  debt  is 
paid,  a  new  term  shall  be  appointed,  equal  in  duration  to  the 
first. 

(8.)  If  daring  the  honse-coufinement  above  mentioned 
payment  is  not  made,  execution  in  bankruptcy  is  to  be 
ordered. 


1.   Taiket$a.    2.  Mura-azuke,    Cooipare    tokuro-axuke,   S,  (0), 
$upra. 


Note,  that  in  saoh  a  ease,  the  proeees  most  be  earned 
oat  in  the  presence  of  the  village  officers  and  agents  of  both 
parties. 

(4.)  All  £amily-belongings  (with  the  exeeption  of 
artieles  serving  the  personal  ose  of  the  wife  and  children), 
hoase»  residenoe-laDd,  ricefield,  and  nplaud  are  to  be 
subjected  to  execution. 

(5.)  Land  snbjeot  to  a  hypothec^  is  to  be  handed 
over  to  the  ereditor  holding  the  security. 

(6.)  If  the  bankrupt  is  a  dependent  in  the  household 
of  another,  the  clothes  and  other  movables  of  the  debtor 
alone  are  to  be  taken  on  execution.^ 

(7.)  If  house,  resideoce-land,  ricefield,  or  upland  has 
been  put  in  pledge,  it  is  to  be  sold,  and  the  proceeds 
delivered  to  the  creditors  entitled  to  share,  after  the 
amount  due  as  principal  and  interest  has  been  subtracted 
and  paidj  to  the  pledgee;  or  else  the  land  [without 
being  sold,]  may  be  forfeited '  directly  to  the 
pledgee. 

(8.)  After  an  order  of  execution  in  bankruptcy  has 
been  made,  no  action  against  the  bankrupt  is  to  be 
taken ;  uuless  it  is  brought  after  he  has  again  acquired 
means. 

(9.)  No  action  for  a  money  loan  or  unpaid  purchase- 
money  is  to  be  taken  up  after  the  lapse  of  10  years  [since 
the  claim  was  in  arrears.] 

(10.)  Minimum  amount  of  claims  for  which  action 
may  be  brought  on  pledges,  credit  sales,  money  loans,  and 
cropping : 

a.    In  actions  by  townsmen  against  villagers  : 
60  momme      or  more,  in  silver. 
1  ryo  or  more,  in  gold. 

6  hcammony  in  copper  or  iron. 

1.  Kakiire-ihomon,    2.  That  is,  nothiDg  else  on  the  premises 
than  these,  as  the  house  and  realty  were  another'a     8.  Nagam. 

WmL  MM.  S«p.  Pt.  U1.-14. 
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Ho.  S8]  h.    In  aetioDB  where  both  ptriiee  ere  villegert : 

10  uwHtms      or  more,  in  eOver. 
1  bu  or  moroi  in  gold. 

1  kwanmanf  in  eopper  or  iron.  ^ 

(11.)  No  eetion  for  the  hire  of  tbeatre-bozes,  or  for 
wine  or  food  there  supplied,  or  kindred  ezpeneee,  will  be 
taken  np. 

(12.)  AciioDB  tor  nnpaid  pnrchMe*money  doe  more 
than  10  years  are  not  to  be  taken  np,  whether  private- 
payments  '  have  or  have  not  been  made  from  time  to  time 
since  the  year  of  the  sale,  and  in  spite  of  the  faet  that 
less  than  10  years  has  elapsed  since  the  [last]  payment 
on  aocoont  was  made. 

(18.)    Nevertheless,  if  there  has  been  a  ranning  acooont 

between  the  parties,    lasting  down  to  within   10    years 

[before  action  began  J   the  pa3anent  of  all  purchase-money 

due    more    than  10  years  before  [and    included    in  the 

account]  shall  be  ordered. 

(14.)  If  in  a  money-loan  action  the  complaint  is 
dismissed,^  after  the  Court  has  indorsed^  it,  in  consequence 
of  some  impediment  on  either  side,  ^  and  afterwards,  when 
the  impediment  is  removed,  a  new  action  is  broi^ht 
on  the  same  claim,  the  new  action  is  to  be  taken  up 
and  a4judged  even  though  the  instrument  of  debt  [shows 


1.  For  the  coinage  values,  see    Part    I.     Here    60  aioMiie 

and  1  ryo  are  equivalent ;  but  6  kwammon  is  more  than  a  lyo. 

10  ifiomfiie  is  one-fizth,  and  1  bu  one-fonrth  of  a  ryo,  1  kwammcn 

bein  g  also  one-fourth.  It  is  easy  to  see  why  lesser  soms  were  nllowed 

in  suits  between  villagers,  such  small  amounts  being  of  mnoh  greater 

consequence    in    village     life    than    among    the     townspeople. 

Probably  certain  classes  of  transactions  were  customarily  reckoned 

|n  certain  coinages,  and  thus  there  might  be  no  difficulty  in  making 

different  rules  for  the  different  coinages.      2.  Uehi-wataski,  i.  e.,  out 

fo  Court,  without  suit.    8.  Hiki-ageru  (withdrawn  np).  4.  Uragaki^ 

6.  Such,  perhaps,  as  temporary  confinement,  succession  by  an  heir. 

etc. 
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the  elaim  to  be]  more  than  10  years  old;  proyided  the 
first  action  was  institnted  within  10  years  after  the  claim 
fell  dae. 

(15.)  No  interest  is  to  be  aUowed  in  judgments  for 
unpaid  pnrchase-money,  even  thongh  both  parties  state 
that  they  verbally  agreed  npon  the  payment  of  interest 
or  that  snch  a  stipulation  is  recorded  in  their  respective 
account  books.  ^ 

(16.)  Where  in  a  honse-pledge  there  is,  besides 
the  principal  instrument,  an  instrument  guaranteeing 
interest,^  the  claim  is  to  be  treated  on  the  footing 
of  an  [ordinary]  money-loan,  and,  in  case  of  non-payment, 
execution  in  bankruptcy  is  to  be  ordered,  in  spite  of  the 
fact  that  the  transaction  is  a  house-pledge.' 

(17.)  In  an  action  [for  the  transfer  of  property,] 
where  earnest-money  has  been  paid,  and  the  seller  delays 
the  alteration  of  the  land-register  or  the  delivery  of  the 
Koods,  a  summons  shall  be  sent  for  his  appearance  on  the 
second  Court-day  ^  thereafter ;  requests  for  postponement  on 
account  of  illness  may  be  granted  twice  only.  After  a  joint- 
pleading,^  an  order  will  be  made  for  delivery  Of  the  goods 
or  for  alteration  of  the  register,  as  soon  as  possible. 

Note,  that  in  altering  the  register  the  name  [of  the  new 
owner]  is  to  substituted.® 

(18)  In  an  action  by  a  divorced  wife  for  the  recovery 
of  a  sum  of  money,  not  a  part  of  her  dowry,  but  still 
belonging  to  her  before  her  marriage  and  since  then  spent 
by  mutual  agreement  of  husband  and  wife,  payment  may  be 
ordered  if  there  are  any  proofs  [of  the  claim]  J 


1.  TiukekomeJto.  2.  mgin^ukeai-shomon.  3.  This  provision,  to 
be  nndentood,  mast  be  considered  iu  connection  with  an  important 
eontroTersy  about  the  nature  of  a  pledge,  the  documents  of  which 
will  appear  in  Part  YI,  in  the  section  on  **  Pledge."  4.  Qo-yo-hi, 
h,  Tai-keUu,  6.  Kiri-kayeru.  7.  Probably  the  action  would  be  for 
Ihe  wife's  share  of  the  money  or  whatever  it  bought. 
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Ko.  58]  (19.)    Actions    for  money-loans   or  unpaid  pnrehase- 

money  against  the  wife  of  one  in  monming,^  as  well  as 
similar  actions  against  the  mourner  himself,  shall  not  be 
taken  up. 

(20.)  No  actions  for  money -loans  or  unpaid  purchase- 
money  due  from  a  relative  of  the  defendant  shall  be  taken 
up,  if  the  claim  was  incurred  by  the  relative  during  a  period 
of  mourning,  even  though  [he  is  dead  or  retired  and]  a 
successor  has  taken  bis  place. 

Note,  that  no  distinction  is  to  be  made  where  the 
successor  is  an  adopted  son. 

(21.)  If,  in  an  action  for  a  money-loan,  uupaid 
purchase- money,  or  loaned  article,  the  complaint  is  received 
by  the  Court  and  a  term  of  pa3rment  ordered,  and  the 
defendant  subsequently,  [before  payment  is  completed,] 
committed  ^to  his  village  s  or  ordered  into  hand-stocks  or 
prison  ^  preliminary  to  trial  on  some  [criminal]  charge,  the 
complaint  and  the  payment-certificate  iu  the  prior  action  are 
to  be  taken  away  by  the  Court,  and  the  plaintiff  ordered  to 
enter  suit  again  [for  the  unpaid  amount]  as  soon  as  the 
other  matter  is  disposed  of.^  The  same  role  shall  apply 
where  the  complaint  is  a  pending-complaint  [not  yet 
tried] .''« 


[No.  64.]'     Actions  for  Bargain- Money. '' 

"(1»)    If  a  sum  held  on  deposit^  is  not  paid  on  the  day 

1.  Imi-gakari,  Monming  nominally  required  the  bereaved 
person  to  remain  in  the  honse  for  a  varying  period  of  dajs. 
2.  Mura-azuke.  8.  Rashu.  4.  Of  conrBe  the  case  would  not 
have  to  be  tried  over  again.  The  plaintiff  would  bring  the  matter 
up  later,  and  the  action  would  proceed  at  the  stage  where  it  was 
suspended.  5.  Kakari-fneyatu;  apparently  a  case  in  which  the 
complaint  had  been  entered  but  no  trial  jet  had.  6.  Cited  from 
** HoiO'koktcan"  7,  Tetsuke-kin;  tranlsated  "earnest-money"  in 
No8.  5  and  28.    8.  Amkari-kin. 
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appointed  in  the  bargaiu-memoraadam,  ^  then  the  bargain- 
money  shall  be  forfeited.' 

(2.)  The  bargain-memorandnm  in  a  sale  of  honse 
or  residence-land  is  void^  if  the  seals  of  the  local  officials 
are  lacking. 

(8.)  If  in  a  bargaiu-instmment  no  day  is  appointed 
for  alteration  of  the  register,^  an  order  shall  be  made  for 
the  immediate  payment  of  the  amonnt  dne  and  for  alteration 
of  the  register." 


[No.    65]     Payment    of  Debts   incurred    in    a 
previous  Generation. 

A  Reply  to  nn  Inquiry  made  by  the  Kyoto  Town 
Magi8tr.ate  of  the  Yedo  Town  Magistrates.  ^ 

1.     JMter  from  tJte  Kyoto  Toicn  Magistrate  to  the  Finance 
Magutrat£3. 

"I  beg  to  congratulate  you  on  the  continuance  of  your 
good  health  and  on  your  diligence  in  the  performance  of 
your  public  duties,  aud  presume  that  you  are  enjoying  the 
cool  autumn  weather.  I  enclose  a  document  dealing  with 
a  subject  on  which  I  should  like  to  ask  your  opinion,  and 


1.  Tetsuke-ihomon,  8.  Nagare.  It  would  seem  that  a  oon- 
traet  is  made,  in  this  case,  to  lend  a  sum,  termed  eaphemis- 
tkally  a  deposit ;  and  a  small  adyanee  is  given  as  an  earnest.  This 
is  forfeited  oo  Inreaoh  of  the  contract.  S.  Ai-tatazu  (does  not 
Bland).  4.  CAo-fctri,  the  transaction  being  a  sale  of  land. 
5.0ited  from  **  Koharigami.'*  This  inqniry  came  in  the  9th 
month,  and  was  addressed  to  the  two  Town  Msgistrates.  On 
the  11th  of  the  Uth  month,  Murakami,  one  of  the  Magistrates, 
resigned,  and  Negishi,  Lord  of  Bisen,  was  transferred  from  the  post 
of  Finance  Ma^strate  to  that  of  Town  Magistrate.  Thus  it  became 
proper  for  Odagiri,  the  Town  Magistrate  holding  over,  to  ooniolt  his 
new  eoUeague. 
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Vo.  58]    beg   to    ask  yon   to   lei   me  know  3roiir  opinioii  ia  an 
appended  note, 

9th  mouth,  7th  day  (Oetober  16, 1798). 

Mynra,  Lord  of  Ise. 
To      Odagiri,  Lord  of  Tosa. 

Mnrakami,  Lord  of  Higo.*' 

S.     Encloture* 

"  (1.)  Soppose  that  a  debtor  gives  to  his  creditor  an 
instrnment  reciting  that  as  he  has  sold  off  all  his  property 
[to  meet  other  pecuniary  demands]  he  is  anable  to  pay  at 
the  time,  and  promising  to  pay  in  full  whenever  his 
circumstances  improve  and  he  again  acquires  means. 
Afterwards  the  debtor  dies,  and  his  son,  who  succeeds  him, 
acquires  means  to  such  an  extent  as  to  have  a  moderate 
income  and  be  able  to  employ  servants.  The  creditor 
learns  this  and  brings  suit  against  the  son  for  the  father's 
debt.  Now  should  we  rule  that  the  instrnment  by  which 
the  father  engaged  to  pay  whenever  he  acquired  means 
again  has  effect  only  for  the  lifetime  of  the  father  i  and, 
going  by  the  exact  terms  of  the  instrument,  hold  the  son 
not  liable, — without  regard  to  amount  of  his  property  ?  Or 
is  the  son  not  to  be  exonerated  ? 

Appended  Note.^ 

'  You  put  the  case  of  one  who  has  been  obliged  by 
his  pecuniary  needs  to  sell  off  all  his  property, 
and  delivers  to  a  creditor  an  instrument  engaging 
to  pay  when  he  acquires  means ;  the  debtor  dies, 
his  son,  the  successor,  acquires  means  enough 
to  enable  him  to  employ  servants,  etc.,  the 
creditor  finds  this  out  and  sues  for  the  father's 


1.  lehi  (one)-(iai  (0eneratlon)-ibi^iVt  (only).    S.  These  aie  pto* 
iMkbly  by  Odagiri,  (be  MagUtrate  holding  over. 
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debt.    Our  opinion  is  thai  tbe  son  ought  to  be 

held  liable,  if  the  terms  of  the  ioBtniinent  are 

elear  [in   guaranteeing    pa3aneut   in    the    aboTe 

eirenmstaucesy  and  not  merely  expressing  a  hope 

of  repayment] ;  for  there  is  no  reason  why  a  son 

shoold  not  be  liable  for  all  transaetions  oconrring 

in    his    father's    generation.     Bot  whether    the 

instrument    is    or  is    not    olear   as  to  whether 

pa3rment  was  positirely  to  be  made  in  the  eirenm- 

stances  mentioned  eaimot  be  determined  ezeept 

after  inspeotion  of  it.    So  that  we  eannot  give 

a  final  answer  to  your  qoestion/ 

(2)    Where  a  money-receipt^  is  produced  as  a  proof 

[of  a  loan] ,  should  it  be  so  regarded,'  although  it  contains 

no  year-date,  but  only  the  year's  calendar-name,*  month, 

and  parties'  seals  aud  signatures,  if  the  time  thus  indicated 

corresponds  with  the  time  of  the  transaction  as  stated  by 

both  parties?     Should  it  be  rejected,   if  it  contains  not 

even  the  year's  calendar-name,   but  only  the  month  ?    In 

this  jurisdiction  there  are  a    number    of   creditors    who 

have  lost    their   principal-instruments^  in    the    last   fire, 

and  are   obliged  to  bring    suit  with    only    their    receipt 

as  proof  of  tbe  debt.^    I  should  be  glad  to  ieam  about  the 

practice  in  your  Oourt. 

Appended  Note, 

*  You  put  the  case  of  the  principal-instrument  being 
lost.  I  reply  that  a  memorandum  of  receipt,*  not  con- 


1.  Kingin-uietori-iho,  S.  Tori-mochiyuru  (take  to  oneself, 
adopt).  8.  Yeto,  For  an  explanation  of  the  calendar  system,  see 
Part  I.  The  yeto  name,  as  ordinarily  abbreviated,  would  fit  one  year 
hi  evecy  twelve,  and  hence  was  by  no  means  a  oertain  indioation  of 
the  date.  '  4.  Homhomon.  6.  Apparently  a  preliminary  receipt  was 
given  l^.  the  debtor  before  'the  principal  instrament  was  drawn 
up.    6.  Uketori'kakiUuhi. 
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No.  66]  tainiDg  the  year-cUte,  bat  only  the  year's  ealendar- 

name  and  the  month  (or  eveu  the  month  only),  can 
not  be  accepted  as  a  proof;  and  no  action  brought 
on  such  a  memorandam  onght  to  be  taken  up; 
unless    the    defendant    on   examination     admits 
positively  that  he  incurred  the  debt,  and  his  admis- 
sion agrees  with  the  plaintiff's  allegations. ' 
Such    are    the    inquiries  which    I  denire    to    make* 
Though  doubtless  I  am  putting  you  to  great  trouble,  will 
you  kindly  let  me  have  your  opinions  on  these  points  in 
an  appended  note  ?  " 

8.     iMUr  from  atu  Totni  MtujiUrate  to  tite  oHur. 

''In  the  letter  of  Myura,  Lord  of  Ise,  he  puts  the 
case  of  a  debtor  selling  off  his  property  through  pecuniary 
necessities,  giving  an  instrament  engaging  payment  when- 
ever he  acquired  means,  the  debtor's  son  succeediug  him 
and  acquiring  means  enough  to  employ  servants,  etc.,  the 
creditor  learning  of  this  and  suing  him.  Should  the  son 
be  held  liable,  if  the  terms  of  the  instrumeut  are  clear  ?  Or 
should  he  be  held  not  liable,  on  the  ground  that  the  instrument 
was  effective  only  for  the  bankrupt's  own  life,  and  that 
therefore  after  his  death,  no  action  can  be  brought  against 
the  son,  although  it  appears  that  he  has  acquired  means  ? 
I  should  like  to  obtain  some  precedent. 

Apjtended  Xote. 

'  My  answer  is  that  after  due  search  I  can  find  no 
precedent  on  the  poiut  you  iuquire  about.  But 
my  opinion  is  that  where  an  instrument  is  given 
engaging  payment  upon  again  acquiring  means, 
even  the  son  must  be  held  liable.  On  the  other 
points  I  quite  agree  with  the  decision  of  your  own 
Private  Session. 

Ist  month. 

Negishi,  Lord  of  Bizeu.'  " 
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4.  '*  The  above  decision  was  reached  at  a  Private 
Session,!  Ewausei,  XI  (Goat),  1,  21  (February  25,  1799), 
the  Town  Magistrate  to  seud  the  appended  replies  [to 
Mynra,  Lord  of  Ise]  .*' 


[No.  66]      Loans  from  n  Prayfr-  Fund.^ 

An  Action  by  the  Eyogen  Temple  of  Komagomei 
Yedo,  against  Hattori  Shingoro,    before  the  Lord 
of  Bigo,  Finance  Magistrate. 
Dated  Anyei,  IX  (Rat),  4,  21  (May  24,  1780.)^ 

1.     Jitdttmentof  the  Court. 

"  The  action  brought  by  the  Eyogen  Temple,  of  Eoma- 
gome,  [Yedo] ,  against  Hattori  Shingoro,   for  the  sum   of 
90  ryoj   1   6ii,   advHUced^  to    the  latter,  has   been  tried, 
and  judgment  is  rendered^  as  follows  : 

The  action  is  brought  too  late.  Although  there  are  said 
to  have  been  several  documents  [showing  the  existence  of 
the  claim] ,  they  have  never  been  renewed  since  the  death 
of  Shiugoro*s  grandfather,  and  the  assertion  of  the  claim  has 
been  delayed  until  now ;  and  as  the  burning  of  the  seals  of 
Shingoro's  family  since  his  grandfather's,  as  well  as  of  a 
number  of  documents  connected  with  the  case,  has  thrown 
the  matter  iuto  confusion,^  and  the  existence  of  the 
claim  is  disputed,  no  order  of  payment  can  be  made. 
It  is  ordered  that  a  document  [of  submission]  be  handed 
up." 


1.  Uehi'Ba:  of  the  Town  Magistrate's  Court.  2.  Shido-kin. 
See  Mo.  1,  2.  8.  Cited  from  **  SaikyO'dom$:'  4.  Yo-daU.  5.  Moihi- 
watoiu.  6.  I.  e.,  has  made  it  impoaeible  to  determine  whether 
the  elaim  exists. 
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No.  66]    2.     Document  of  SubmitsumA 

«  Doeameni  handed  ap. 
Daring  and  since  Horeld,  XI.  Serpent,  (1761)r 
Nakagawa  Yoyemon*  retainer  of  Sugiora  lohizayemon, 
advauoed  at  different  times  to  [the  family  of]  Hattori 
Bhingoro  sums  amounting  to  90  ryo^  1  bu.  The  said 
Yoyemon  died  some  years  ago,  and  it  is  alleged  that 
Myokyo,  formerly  known  as  Seki,'  the  widow  of  Yoyemon, 
in  the  last  Ape  year  (1776)  granted  ^  by  bequest  * 
the  above  claim  to  the  Kyogen  Temple,  the  endowment 
being  afterwards  coDfirmed  by  a  deed  of  grant,^^  through  her 
relatives.  On  trial  [of  an  action  brought  for  its  recovery], 
both  parties  aud  their  relatives  were  summoned,  and  it  was 
decided  that  if  the  advance  had  been  made  during  or  since 
Horeki  or  tlie  lifetime  of  Shozaburo,  grand&ther  of  Shingoro^ 
and  instruments  had  been  executed  at  that  time,  they 
ought  to  have  been  renewed ;  *  but  that,  [as  this  had  not 
been  done]  and  no  assertion  of  the  claim  had  been  made 
for  so  mauy  years,  it  was  now  too  late  to  sue,  since  the 
alleged  endowment  by  Myokyo  could  not  be  proved  by 
mere  verbal  statements  and  without  iin  instrument  of 
bequest,  and  since  Shingoro  pleaded  that  he  had  no  recollec- 


1.  This  dooament,  variously  known  as  age'9hoiMn  (docamsnt 
handed-ap),  uke-$howum  (doenment  of  aoknowledgment  or  sabmis- 
sion),  etc.,  and  here  entitled  **iatki-age  wtotu  iuatsu  no  koto,^*  was- 
an  aoknowledgment  of  the  judgment,  indicating  the  parties* 
snbmission,  and  seems  to  faaTe  served  as  a  proof  for  fatare 
times  estc«pping  the  parties  from  a^y  gainsaying  of  the  resolt  of 
the  litigation.  It  nsnally  contains  a  reoital  of  the  history  of 
the  litigation,  and  does  not  seem  to  have  been  given  in 
ordinary  actions  of  no  special  length  or  importance.  In  the  later 
Parts  of  this  work  will  be  found  numerous  examples.  S.  On 
the  death  of  a  hasband  the  widow  often  retired  to  a  con- 
vent and  ohanged  her  name.  8.  Kifu ;  nsed  of  grants  to  temples  hj 
way  of  endowment.  4.  Yui-gom,  6.  YuMwri-Jo,  6.  By  the  son  or 
grandson  of  the  original  borrower. 
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tion  of  gneh  a  debt  and  the  bonung  of  theaeals  of  seyeral 
geiienilions  [of  Shingoro's  family] ,  as  well  as  of  a  namber 
of  docnments  eonneeted  with  the  casot  had  thrown  the 
matter  into  oonfosion.  No  order  for  payment,  therefore  r 
ooold  be  made.  We  respectfully  acknowledge  the  deeisio  n 
and  herewith  hand  up  this  document  of  submission.  ^ 
Chikwaka,  of  the  Kyogen  Temple, 

Plaintiff. 
Mori  Yasota,  retainer  of  Hattori  Shingoro, 

Defendaint. 
To  the  Chamber  of  Decisions.  " 


[No.  67.]     Apportionment  of  Money  Advanced} 

An  Acti<»i  by  Ibei,  of  Kodzukabara  Town,  Senju, 
Boshu,'  agfiinst  Kinznyemon,  renting  the  shop  of 
Ubei,  in  Uragashi,  Shinagawa  Town,  before  the 
Lord  of  Shimotsuke,  Finance  Magistrate. 
Dated  Ewansei,  XI  (Goat),  6,11  (July  18,  1799). 

1.     ComuUaiUm^ 

"  From  Saganuma,  Lord  of  Shimotsuke. 
Toshiehif  servant  and  representative  of  Ibei  (de- 
tained by  illuess),  former,  of  Kodzukabara  town,. 
Seuju,  Toyoshima  kari,  Bushu,  deputy's-district 

of  Ounki  Jiyemou Vlaintif. 

Kinzayemon,  renter  of  the  shop  of  Ubei,  Uragawa^ 

Shinagawa  town  ;  and, 
Jirozayemofif  house-master,  Block  Nol  2,  Oyanagi, 

ward,  Eanda  district,  [Yedo] Ds/endanti. 

The  parties  in  the  above  action  were  summoned  for  the 
7th  day  by  indorsement,  and  trial  was  had.  The  plaintiflTa 
statement  was  as  follows  : — 

1.  UU^ho.    2.  Shiokunkin.    8.  Mosashi  Irufit.      4.  The  case 
Is  laid  Mora  the  Chamber  in  this  form  by  the  trial  judge. 
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Mo.  571  The    plaintiff   Ibei  had    for    yeiurs     freqaented^    the 

residenee  of  Soma,  Lord  of  Inaba,  and  had  made  advaoeei^ 
to  him  at  Tariotis  times.  It  came  ahoat  that  the  offieiale 
of  the  Lord  of  Liaba  inetracted  the  defendant  Einzayemon, 
in  assoeiatious  with  the  plaintiff  Ibei,  to  make  advauees  for 
the  household  expenses  of  the  Lord  of  Inaba  for  4  years, 
i.e.  from  the  9th  month  of  the  Horse  to  the  ensuing  Cock 
year.  Kinzayemon  and  the  plaintiff  had  a  number  of  consult- 
ations on  the  subject,  and,  after  deciding  to  undertake  the 
matter,  they  received  from  the  officials  of  the  Lord  of 
Inaba  an  instrument  containing  the  agreement  as  finally 
settled,^  and  addressed  to  the  said  Kinzaemon  and  Ibei. 
Among  other  provisions,  it  was  agreed  that  the  lenders 
were  to  receive,  in  consideration  of  their  undertaking  [to 
advance  money]  for  the  kitchen  depnrtment,^  85,000 
bales  ^  of  rice  out  of  the  tax  rice,  to  be  taken  from  the 
Lord  of  Inaba  in  the  Horse  year  iu  the  course  of 
transportation  to  Yedo,  after  inspection  of  the  number 
of  koku  at  two  places  in  the  fief  of  the  Lord  of  Inaba,  iu 
Oshu,^  and  at  the  port  of  Choshn,  in  Joshu;^  to 
sell  at  that  place  the  rice  thus  received,  or,  if  they  preferred, 
to  transport  it  oti  a  ta^ajr^- vessel^  to  Yedo ;  to  defray, 
from  the  proceeds  of  the  sale,  the  expenses  of  the  shipping 
officials  of  the  Lord  of  Inaba  during  their  stay  in  the 

LDe-iri;  "coming  and  going;**  the  same  word  that  is  used 
to  signify  ••dispate,"  "lawsuit."  8.  Shiokuri.  S.  JCuMiVit. 
4.  Gi  (d6bftte)-f«t  (settle)-! /lomon.  5.  Maka^iai^kata ;  this  term  was 
probably  employed  ooDTentioually,  that  the  transaction  mi^t 
not  appear  to  be  for  the  lord's  personal  use;  it  would  not  have  been 
consistent  with  his  dignity  to  have  bis  personal  needs  the  snbjeet  of 
a  transaotion  with  a  merohant.  6.  Hyo ;  about  8,  sometimes  4,  bales 
made  a  kohu;  tlie  value  of  100  hyo  might  then  have  been  40  or  50 
ryo,  7.  Then  including  the  kuni  of  Iwaki,  Iwsshiro,  BikaseD, 
Bikuchn,  and  Mutsu.  6.  Hitachi  kuni;  s  large  fishing-town  at  the 
mouth  of  the  Tone,  on  an  extremity  of  land,  which  must  be  passed 
by  all  vessels  bonnd  to  Yedo  from  the  north.  9.  A  heavy  vessel,  of 
large  earrying  capaoity. 
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port  of  Choflha ;  on  its  arriviil  at  Yedo,  [if  it  was  not  sold 
atChoshnJ  to  store  it  in  any  storehouse  they  pleased; 
and  to  make  no  advances  for  any  other  than  the  ordinary 
household  expenses  daring  the  three  years  from  the  Goat 
year  to  the  Cock  year  both  inelnsive;^  [the  Lord  of  Inaba, 
on  his  part,  agreeing]  to  oonsalt  with  them  in  every 
ease  as  to  the  nse  to  whioh  the  advances  were  to  be  pot. 
This  instrument  was  received  by  £inzayemon  and  Ibei  from 
the  officers  of  the  Lord  of  Inaba,  with  a  memorandum-book 
for  monthly-advances,^  coutaiuing  an  engagement  to  repay 
the  advances  without  fail  by  delivering  the  tax-rice^  of 
Soma,  as  ngreed  in  the  final-instrument.  After  the  contract 
was  concluded  for  the  advancements  for  the  household 
expenses  of  the  Lord  of  Inaba,  they  received  two  copies  of  an 
instrument  addressed  to  them  jpintly,  bearing  the  counter- 
seals  of  the  Lord  of  Liaba,  stating  iu  substnnce  that,  upon 
the  85,000  bales  of  rice  being  delivered  to  them  out  of  the  tax- 
rice  of  the  Horse  year,  they  were  to  ship  it  as  they  pleased, 
and,  calculating  principal  and  interest  of  their  advances, 
to  pay  themselves  out  of  the  proceeds.  The  plaintiff 
and  the  defendant  Kiuzayemon  then  consulted,  and  fixed 
the  proportion  of  their  advances  at  three-fourths  for 
Kiuzayemon  and  one-fourth  for  Ibei.  Ibei  employed  as 
agent  for  the  management  of  his  share  in  the  transaction 
the  other  defendant  Jiroyemon,  who  had  once  been  his 
household  servant,  and  was  at  the  time  managing  several 
transactions  for  him.  During  and  since  the  9th  month  of 
the  Horse  year  Kiuzayemon  and  Ibei  had  advanced  to  the 
Lord  of  Inaba  4,686  ryo,  2  &u,  in  the  above  proportions ; 


1.  The  order  was :  Horse,  Ch>At,  Ape,  Cook,  the  oontraot  begin- 
ning in  tiie  first.  2.  In  this  were  to  be  noted  the  advances,  the 
debtor  signing  by  way  of  receipt,  and  the  creditor  keeping  the 
book.  8.  Shu-no  mai ;  put-in  rice,  i.  e.,  sent  by  the  farmers  as  tax, 
for  deposit  iu  the  lord's  warehouse. 
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Ko.  ST]  and  since  the  11th  month  of  the  same  year  16,810  hales  ont 
of  the  ahove  86,000  bales  had  bean  transported  to  Tedo, 
being  pnt  on  sale  at  Yedo,  at  Chosha,  and  at  Uraga 
in  Bftshn,  i  and  realizing  the  gross  snm  of  4,660  r^ 
odd,  netting  4,242  ryo  odd,  after  dedneting  864  ryo 
odd,  for  the  freight  paid  for  takau-YeMeh  to  Uraga, 
Ohoshn,  etc.,  and  other  expenses.  Oat  of  these  net  proceeds 
Kinzayemon  and  Ibei  again  paid  by  mntnal  agreement  to 
the  Lord  of  Inaba  the  snm  of  700  ryo^  to  be  ap- 
plied to  the  payment  of  other  debts  of  his.  As  to  the 
remainder  of  the  proceeds,  some  8,542  ryo  odd,  the  agree- 
ment being  to  divide  in  the  proportion  of  three  to  one, 
Ibei  shonld  have  received  one-fonrth  of  the  amount,  or 
886  ryOf  2  bu  odd;  but  Kinzayemon,^  after  remitting 
612  ryoy  2  hu,  by  way  of  instalment,  failed  to  deliver  the 
balance,  in  spite  of  frequent  demands  upon  him.  The  fact 
that  the  defendant  Jiroyemon,  the  agent  of  Ibei,  was 
n^ligent  in  the  matter  indicates  that  the  defendants  were 
in  agreement  to  iujnre  the  plaintiff  and  were  guilty  o^ 
improper  conduct.  The  plaintiff  has  therefore  brought  the 
action  for  the  purpose  of  obtaining  a  complete  investigation 
of  accounts  and  of  getting  payment  of  the  amount  due  on 
his  proportion  of  the  proceeds. 

[The  plaintiff  also  says :] '  Kinzayemon,  in  his  plea,^ 
alleges  that  he,  as  known  to  Jirozayemon,  [the  agent 
of  Ibei],  before  undertaking  the  joint-advances ^  with 
•Ibei,  was  to  advance,  in  the  period  from  the  6th  to  the  8th 
month  of  the  Horse  year,  the  sum  of  1,000  ryo  [on  his  own 
account]  to  the  Lord  of  Inaba,  and  had  stipnUted  with  the 


1.  Sagami  kuni.  2.  It  must  be  lemembered  thai  the  shipping, 
ete.,  tras  attended  to  by  Jirozayemon,  the  plaintiirs  agent,  and 
Kinsayemon.  8.  This  eeeniB  to  be  a  kind  of  replication,  after  tbe 
defendant's  plea  had  been  filed.  Bat  perhaps  this  doooment  merely 
states  the  general  result  of  the  whole  examination  of  the  parties. 
4.  Moihi'UUe.    0.  KunUai-ihiokuri, 
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laiter's  officials  to  be  aUowed  to  take  payment  ont  of  the 

Int  prooeeda  of  the  above  86,000  bales  of  riee,  so  that  the 

entire  advanoe  made  by  Emzayemon   [for  which  he  had  a 

Jien  on  the  rice-proceeds]  amounted  to  more  [than  a  som 

^nal  to  three-fourths  of  the  joint  advance]  •  Bat  the  plaintiff 

Ibei  has  never  been  informed  of  this  by  Jirozayemoni  so  that 

he  knows  nothing  about  it.^   The  plaintiff  says  that  the 

tax-rice'  was  to    be   received   by   the   two^  jointly,    in 

payment   for    their    advances;   that  the  sum  of  700  ryo 

advanced    to    the    Lord    of   Inaba,    as    aforesaid,  out  of 

the  proceeds  of  part  of  the  86,000  bales  was  different 

£rom  the  alleged  advance  of  1,000  ryo  by  Einzayemon, 

because  it  was  advanced  [by  Eiuzayomon]^  with  the  consent 

of  both  parties,  after  they  had  undertaken  to  make  the 

joint-advances ;  that,   although  the  case  might  be  different 

if  the  whole  86,000  bales  had  been  sent  to  Yedo  and  the 

advances  made  up  4o  that  time  had  been  whoUy  paid,0 

[yet  in  fact  only  a  part  was  sent] ,  and  of  that  part  some 

was  lost  by  shipwreck,  so  that  the  entire  proceeds  of  the 

sale  were  insufficient  to  repay  the  joint-advances  made  up 

lo  that  date ;  that  if  these  proceeds  were  to  be  regarded 

as  subject  to  suudry  liens  for  advances  made  from  all 

quarters  to  the  Lord  of  Inaba,  there  would  be  very  little 

left  to  apply  to  their  joint-advances,  and  that  it  would  be 

impossible  to  make  farther  advances ;  and  Ibei,  therefore, 

because  the  86,000  bales  aforesaid  were  intended  for  the 

payment  of  their  advances,  demands  of  Einzayemon  the 

delivery  of  one-fourth  of  the  proceeds  of  the  rice, 


1.  And  therefore  it  cannot  affect  him.  2.  Nengu^mai.  8.  The 
jplaintiff  and  Kinaayemon.  4.  It  was  said  before  that  the  two  agreed 
to  make  this  adTance  of  700  ryo.  But  it  is  plain,  from  the  fact  that  the 
deduction  of  700  ryo  went  entirely  to  Einzayemon's  benefit,  that  this 
adyanoe  was  made  on  his  sole  account.  The  previous  statement 
must  therefore  have  been  a  careless  mode  of  expression.  6.  That  is, 
in  that  event  he  would  have  made  no  objeetioo. 
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The  defendant  Kinzayemon  pleaded  as  follows  : — 
No.  57]  Tlie  above  allegations  of  Toshiolii,   representative  of 

Ibei,  are  trne  [in  the  foUowing  particulars] :  That  [the 
plaintiff  and  Kinzayemon]  had  for  years  frequented  the 
residence  of  Soma,  Lord  of  Inaba,  and  had  advanced  snms 
of  money  to  him  from  time  to  time ;  that  in  the  9th  mouth 
of  the  last  Horse  year,  [the  defendant  Kinzayemon]  was 
consulted  by  the  officials  of  the  Lord  of  Liaba  about  making 
advances  for  the  latter's  household  expenses ;  that,  on  reply- 
ing that  he  was  not  able  to  undertake  it  alone,  he  was  in- 
structed by  them  to  uudertake  it  jointly  with  Ibei,  nnd  made 
an  agreement  accordingly  with  Ibei  to  make  the  advances 
for  4  years  [that  is,  to  the  ensuing  Cock  year,  inclusive), 
the  arrangement  between  the  parties  beiug  that  if  advances 
were  made  of  kitchen-money  from  time  to  time,  they  should 
receive  in  payment  85,000  bales  of  tax-rice  to  be  sent 
to  Yedo;  and  that  [the  lenders]  received  two  copies  of 
an  instrument  addressed  to  them  jointly  and  bearing  the 
indorsing  seal  of  the  Lord  of  Liaba  and  the  counterseals 
of  his  officials,  aud  also  a  book,  countersealed  by  the 
officials,  for  eutries  of  the  monthly  advances,  and  containiug 
the  statement  that  the  repayment  of  the  sums  should  be 
made  without  fail  by  delivering  tax-rice  as  provided  in 
the  final-iustrument.  But  it  had  been  agreed,^  as  to  the 
advances  made  [by  Kinzaemon]  before  undertaking  the 
joint  advances  with  Ibei,  that  the  sum  of  1,000  ryo  to  be 
advanced  between  the  6th  and  6th  months  inclusive  of  the 
Horse  year  should  be  repaid  out  of  the  tax-rice  of  the 
12th  month  of  that  year.  Of  this  Kinzayemon  gave 
notice  to  Ibei,  [asking  his  consent]  but  Ibei  was  opposed 
to  this,  [and  it  fell  through]  and  the  arrangement  was 
then  made  as  to  the  making  of  the  joint  advances  and  the 
division  in  shares  of  three-fourths  and  one-fourth;  then 
these  advances  were  made  to  the  exteut  of  4,686  ^^o  odd» 


1.  Between  Kinzayemon  and  the  officials,  we  must  suppose. 
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Bat  in  the  11th  mouth  the  offioiab  of  the  Lord  of  Inaha 
then  instraoted^  [them]  to  make  this  extra  advanoe  on 
acooant  of  certain  extraordinary  hoosehold  expenses.  Bat 
Kinzaemon,  as  well  as  Ibei,  did  not  desire  to  risk  any 
extra  advances,  and  declined.  The  officials,  however, 
[persisted,]  stating  that  they  had  incnrred  a  loan  in 
another  qaarter  and  had  agreed  to  pay  it  oat  of  the 
tax-rice  on  arrival  in  Yedo,  and  declaring  that  the  desired 
advance  conld  be  repaid  from  the  proceeds  of  the 
85,000  bales  to  be  transported  to  Yedo ;  so  that  it 
was  impossible  to  refase.  This  1,000  tyo^  then, 
was  by  this  agreement  [with  the  officials]  to  be 
repaid  from  the  rice-proceeds,  and  accordingly  Kinzayemon 
gave  notice  of  this  to  Jirozayemon,  Ibei's  agent,  who 
reqnested  him  to  take  it  oat  of  the  tax-rice  on  its  arrival  in 
Yedo.  This  Kinzayemon  agreed  to  do ;  and,  after  reporting 
the  fact  to  the  officials,  he  delivered  to  Ibei  612  ryo,  2  bu, 
oat  of  the  rice-proceeds,  as  the  one-fonrth  which  was  to  be 
Ibei's  share.  The  net  proceeds,  taking  oat  sandry 
expenses,  of  the  various  amoants  of  tax-rice  brought  to 
Yedo  were  8,542  ryo  odd,  of  which  one-fonrth  would  be 
885  ryo  odd.  But  on  deducting  the  1,000  ryo,  as  by  the 
agreement  above-mentioned,  and  dividing  the  remainder 
according  to  proportion  of  8  to  1,  as  agreed  on  for  the 
repayment  of  the  joint-advances,  the  sum  already  delivered 
Ibei  would  correspond  very  nearly  to  one-fourth  of  the 
net  amount  to  be  divided.  There  could  therefore  be  no 
pretence  that  Kinzayemon  had  withheld  from  Ibei  anything 
dae  him,  since  this  deduction  had  been  agreed  upon  between 
them.    Kinzayemon  can  not  see  why  Jirozayemon  should 


1.  The  language  of  the  noble  borrowers  was  that  of  dispenserB  of 
favors,  and  where  the  commoner-capitalist  failed  to  see  the  attractions 
of  this  privilege,  the  langaage  of  command  was  often  resorted  to.  Iq 
some  respects    one  may  compare  the  Jews  and  their  loans  in 

Suropean  feudal  life. 

WmL  u.  Sap.  Pt.  U1.-1  ft. 
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No.  S73  deny  in  ambigoons  tenuB  his  knowledge  of  this  [agreement 
for  a  dedaotion]  or  why  Ibei  endeaYors  to  iigiire  him  by 
all  sorts  of  unfair  statements, 

[The  defendant]  Jirozayemon  pleaded  as  follows  : — 
The  above  allegations  by  Toshiohi,  representative  of 
Ibeii  are  true  [in  the  following  particalars :]  That  Jiro- 
sayemon  has  formerly  been  a  servant  of  Ibei;  and  that 
at  the  time  of  the  transaction  in  question  he  lived  in 
Yedo,  bat  was  managing  several  transactions  for  Ibei, 
and  from  the  9th  month  of  the  last  Horse  year,  when 
Kinzayemon  and  Ibei  undertook  their  joint  advances 
for  the  household  expenses  of  the  Lord  of  Inaba,  had 
acted  as  Ibei*s  agent  in  the  matter.  But  he  has 
entered  into  uo  agreement  with  Kinzayemon  as  to 
the  contract  [between  Kinzayemon  and  the  officials]  that 
Kinzayemon  should  take  the  sum  of  1,000  ryo,  to  be 
advanced  by  him  between  the  6th  and  8th  months  of  the 
same  year,^  from  the  first  proceeds  of  the  85,000  bales 
of  tax-rice  received  in  payment  of  the  joint  advances, 
nor  as  to  [first]  providing  for  this  additional  advance  by 
Elinzoyemon  in  settling  the  shares  due  on  account  of  the 
joint  advances.  The  case  might  have  been  difierent,^  if 
[the  contract  between  Kinzayemon  and  the  officials  had 
been  for]  the  tiiking  out  of  this  special  advance,  [agreed 
to  be  made]  before  the  joint- arrangements  for  advances 
had  been  made,  after  all  the  tax -rice  had  been  received 
in  Yedo  and  the  joint  advances  had  been  taken  out  of 
the  proceeds.     But  snch  not  being  the  case,    [the  taking 

1.  The  meaning  cannot  be,  in  this  passage  and  in  others  refemng 
to  the  point,  that  the  sums  were  actually  advanced  in  the  6th  and 
8th  months,  else  there  would  have  been  no  reason  for  the  oommands 
of  Inaba's  officials  in  the  11th  month.  The  speakers  are  apparently 
referring  to  this  loan  merely  as  the  one  agreed  to  be  made  in  those 
months  or  for  those  months.  That  was  probably  the  period  when 
the  amounts  became  doe  which  the  loan  was  to  meet.  8.  That  ii, 
there  would  have  been  no  objection.    3.  Ktimiai, 
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ont  of  the  special  advance  prior  to  the  payment  ot  the 
joint  advances]  was  contrary  to  the  provisions  of  the 
agreement  between  Ibei  and  Etnzayemon.  The  failnre 
of  Einzayemon,  moreover,  to  hand  over  the  remainder 
due  to  Ibei  over  and  above  the  012  ryo,  2  bu^  paid  to 
Ibei  as  his  one-foorth  share,  had  caused  Ibei  to  suspect 
Jirozayemon  of  abettmg  Kinzayemon  in  his  scheme,  a  result 
very  anuoying  to  Jirozayemon* 

Such  were  the  statements  of  the  several  parties. 
A  retainer  of  the  Lord  of  Inaba  was  then  examined  and 
testified  to  the  foUowiog  effect.  There  was  no  reason 
why  Kinzayemon  should  take  out  from  the  rice-proceeds 
the  sum  of  1,000  ri/o,  to  be  advanced  in  the  6th  and  8th 
months  of  the  last  Horse  year,  before  the  satisfaction  of 
the  joint  advances  made  for  the  household  expeuses  of 
the  Lord  of  luaba  during  and  since  the  9th  month  of  the 
same  year  from  the  85»000  bales  of  tax-rice  to  be  received 
on  joint  account  by  Kinzayemon  and  Ibei.  The  mere 
verbal  statement  by  Kinznyemon  that  he  told  Jirozayemon 
of  a  contract  [between  himself  and  the  officials]  to  take 
oat  first  the  amount  of  his  advance,  and  got  Jirozayemon's 
•consent,  cannot  be  accepted  as  proof,  inasmuch  as  Jiroza- 
yemon declares  that  ho  never  gave  consent  to  this  prior 
deduction  of  the  1,000  ryo  from  the  proceeds  of  the  85,000 
bales  and  as  there  is  no  provision  for  it  in  the  contract  for 
the  ioiut  advances.  The  witness  declares  that  he  submits 
to  the  judgment  of  the  Court. ^ 

The  trial  having  elicited  the  above  statements,  [my 
decision  is  as  follow  s] :  The  defendant  Kinzayemon's 
allegation  that  there  was  an  express  agreement  for  the 
prior  taking  out  of  his  owu  advance,  agreed  to  be  made 
before  the  joint  undertaking  by  himself  and  Ibei,  cannot 
stand,    there  being  no  proof;    it  rests  merely  on  his  own 


1.  A  declaration  frequently  occurring  at  the  end  of  a  deposition, 
or  stated  as  having  been  made  by  all  the  parties. 
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So.  57]  verbal  statement,  and  the  final-inatnmieiit  addressed  ta 
Kinzayemon  and  Ibei  and  reeei?ed  by  tbem  from  the  offieials 
of  the  Lord  of  Inaba  makes  no  mention  of  sach  an  advance, 
but  states  only  that  the  S5»000  bales  of  tax-riee  were  to 
be  delivered  to  them,  in  consideration  of  their  undertaking 
to  make  advances  for  the  kitchen-expenses  in  the  hoosehold 
of  the  Lord  of  Inaba.  Fnrthennore,  as  both  parties 
agree  in  stating  that,  of  the  whole  amonnt  of  joint 
advances,  three-foorths  were  made  by  Kinzayemon  and 
one-foorth  by  Ibei,  and  as  an  entry  of  this  proportion 
of  8  and  1  is  also  found  in  the  payment-book^  of  each  of 
the  parties,  a  copy  of  which  was  delivered  to  the  Lord 
of  Inaba,  this  arrangement  may  be  taken  [as  bindiug  and] 
not  merely  as  a  friendly  agreement  not  having  legal 
e£fect,3  eyen  though  it  was  a  private^  arrangement  and 
not  noted  in  the  final-instrument.  I  therefore  inquire 
whether  the  judgment  shall  be  that  the  accounting  for 
the  proceeds  of  the  85,000  bales  of  tax-rice  is  to  be  settled 
on  the  basis  of  three-fourths  and  one-fourth ;  that,  in  case 
the  proceeds  are  insufficient  [to  repay  all  the  joint- 
advances]  ,  an  application  be  made  to  the  Lord  of  Inaba 
[by  the  parties  to  settle  the  deficiency] :  and  that  the 
parties  now  proceed  in  amity  and  uprightness  to  settle 
the  whole  transaction  ? 

Year  of  the  Goat, 
6th  month." 

2.     Decision  of  tlie  Chamber  of  Decisions, 

*'  In  the  action  of  Ibei,  of  Kodzukabara  ward,  Sei\ja, 
Toyoshima  kori,  Bushu,  in  the  deputy's-district  of  Onuki 
Jiyemon,  for  the  illegal  witholding  of  pa}^ment  for  advances 

1.  Dashi-kindate-chcmen, — probably  the  book  for  monthly  ad- 
Tances,  already  mentioned.    2.  Nakama-koto.    This  seems  to  be  the 
effect  of  the  phrase.    Nakama  is  a  companion,  intimate,  and  is  the 
common  term  for  co-members  of  a  guild.    8.  Altai.    See  No.  1. 
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made  for  the  hoaeehold  expenses  of  Soma,  Lord  of  Inaba,  in 
ja  joint-undertaking  with  Einzayemon,  the  parties  were  sum- 
moned for  the  7th  day  by  indorsement,  trial  was  had,  and  the 
foDowing  judgment  rendered : 

As  it  is  clear  that  the  two  parties  were  to  receive  on 
joint  account  the  tax-rice,  the  accounts  shall  be  settled 
by  dividing  the  proceeds  in  the  proportion  of  the  respective 
advances  made,  that  is,  taking  respectively  one-fourth 
and  three-fourths  of  the  net  proceeds  of  sale  undiminished 
by  other  deductions ;  ^  and  the  parties  shall  proceed  with 
amity  and  uprightness  to  settle  the  whole  transaction.  A 
document  of  submission  is  also  ordered.  Notice  of  the 
judgment  shall  be  given  to  Komiyama  Yasaku,  clerk  of 
Onnki  Jiyemon,^  and  to  Watanabe  Heijiyemon,  retainer 
-of  Soma,  Lord  of  Inaba. 

Note,  that  as  the  case  was  laid  before  the  Chamber 
by  the  Finance  Magistrate,  there  is  no  complaint."  ^ 


[No.  68]     Building  Advances. 

An  Action  by  Yadayu,   of  Omote-demma  Ward, 
Akasaka   District,   Yedo,  against  Chikwan,  of 
the    Tentaku    Temple,    before    Nagate,    Lord 
of  Bigo,  Town  Magistrate. 
Dated  Bunsei,  1  (Tiger)  7,  21  (August  22,  1818.) 

1.  Moto  (origiiial)-(iaJfca  (amount) ;  a  careless  phrase  indicating 
the  8,642  ryOt  the  entire  net  proceeds.  2.  The  deputy  in  whose 
^strict  the  pUintifl  lived.  Notice  of  this  sort  was  osoally  directed  to 
fee  given,  in  order  that  the  deputy  or  the  official  of  the  feudal  lord 
concerned  might  know  the  exact  issue  of  the  case  and  might  be  pre- 
|iared  for  any  possible  future  disagreements  arising  out  of  the  same 
matter.  8.  Probably  beeause  the  ease  was  laid  before  the  Finance 
Magistrate  by  the  deputy,  before  whom  it  would  be  brought  in  the 
£rst  instance.  This  note  is  added  beeause,  as  will  be  seen,  a  judgment 
usually  ends  with  an  order  to  oaneel  the  complaint  and  answers,  and 
heie  no  such  formal  doeuments  existed. 
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So.  58]    1»     ComuUatian, 

(1.)    Money-Loan  Action. 

Jubei,  representatiye  of  Yadayu  (detained  by 
illness),  hoase-holder  of  block  No.  1,  Omote- 
demma     ward,      Akasaka     district,      [Yedo] 

PlainHf: 

Chido,  of  tbe  Tentoka  Temple,  a  branch  of  Kissho 
Temple,  in  the  Eomagome  district,  [Yedo] ,  of 
the  Sodo  sect ;  ^  and 
luiiiyof  of  DenchCi  Temple,  a  branch  of  the  above 

Tentoka  Temple ;  and 
MankOf  of  Yokoka  Temple,  a  branch  of  Byoeho 
Temple,   in   Yotsnya  district,  [Yedo],  of  the 

same  sect DefendamU^ 

(2).    Money-Loan  Action. 

KinshirOf  representative  of  Eichiyemon  (detained 
by  illness),  renter  of  the  shop  of  Einyemon, 
in  block  No.   1,    Homminato    Ward,    (Yedo), 

Plaintiff: 

Chido,  of  the  above  Tentoka  Temple ; 

and 
ItituyOf  of  the  above  Dencha  Temgle,.. Defendants. 
The  parties  in  tbe  action  [first]  mentioned  above  were 
sammoced  and  trial  was  had. 

The  plaintiff's  statement  was  as  follows : — 
Yadaya  was  requested,  6  years  before,"  in  the  year  of 
the  Ape  (1812),  by  Chikwan,  then  incumbent  of  Tentoka 
Temple,  to  furnish  >  a  sum  of  money  for  the  purpose  of 
meeting  construction  ^  expenses  of  the  temple,  and  he 
thereapon  advanced  the  sum  of  700  ryo^  taking  on  deposit 

as  security  the  title    deed  of  a  town-residence    belonging 


1.  One  of  the  Baddhist  seots.  2.  Yo-date,  (supply,  famish). 
The  nearest  term  for  yodaU-kin  is  **  adTanoes,'*  which  will  be  used 
Ihrooghoat  the  case.    8.  This  covers  both  building  and  repairing. 
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Ip  the  temple.  Of  this  sam  110  ryo  were  repaid  on  the 
maturity  of  the  loan.  Upon  negotiation  with  Eiugya,  of 
Benoha  Temple,  a  branch  of  Tentokn  Temple,  as  repre- 
•entatiye  of  lianko,  the  then  incombeot  of  Tentokn  Temple, 
who  was  detained  by  illness,  the  instrument  of  debt  was 
renewed^  for  the  remaining  590  ryo,  with  Manko,  of 
Tentokn  Temple,  as  debtor,  and  Eeikyokn,  of  Yokoka 
Temple,  and  HjngyvL,  of  Denehn  Temple,  as  sureties. 
The  plaintiff  also  made  a  new  advance  of  250  ryo^  and 
reeeiyed  an  iustrnment  of  debt  bearing  the  seals  of  the 
above  three  temples. 

Rubrie.^  When  these  instruments  were  taken  from 
the  parties  and  examined,  it  appeared  that  the  first 
was  dated  Buukwa,  XI,  (Dog),  10  (November, 
1814),  and  read  as  follows :  '  Whereas  recent 
events  have  created  special  needs  in  connection 
with  the  maintenance  of  the  temple,  and,  there 
being  no  other  means  of  obtaining  mon^y,  yon 
have  managed,  at  my  request,  to  furnish  it  from 
your  business-capital,^  I  shall  faithfully  keep  it^ 
for  yon.  If  there  is  any  default  on  the  part  of 
the  depositary,  the  joint-sealers  will  pay  without 
fail.'  The  other  document,  bearing  the  seals 
of  the  same  temples,  was  of  the  same  date, 
and  read  as  follows  :  '  You  hereby  deposit  with 
me  this  educational  fund,^  for  the  use  of  your 
younger  sister  Ise,  and  I    shall  futhfolly  keep 


1.  This  phrase,  which  has  occurred  frequently  in  the  foregoing 
psges,  is  used  where  a  debtor  or  the  racoeuor  of  a  debtor  makee  oat 
a  new  insimmeDt  in  plaoe  of  the  old  one,— a  measure  whioh  dimlno 
Ishsd  oppoftmiities  for  dispute  and  pteroBted  the  operation  of  any 
preaoriptiye  limitation.  9.  Hotel  made  probably  by  the  judge  him- 
self, the  main  report  being  very  likely  the  work  of  a  olerk.  8.  Motode* 
4m  AMukmi  ;  It  was  common  to  term  an  ordinary  loan  a  deposit,  not 
asrely  as  a  enphemism,  bat  because  deposits  were  treated  In  > 
manner  favorable  to  creditors.    5.  Yo-iku  (bring  up,  edaoate)-ftia. 
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Mo.  M]  it  for  yon.    If  there  is  any  de&olt  on  the  part  of 

the  depository  the  joint-sealers  will  pay  without 
fail/ 
The  plaintiff  also  reeeived  [with  the  first  of  the  ahove 
instraments]  a  eollateral  instmment,^  reciting  the  reasons 
for  the  renewal  and  engaging  to  pay  without  fail  between  the 
8rd  month  of  the  Boar  year  (1815)  and  the  2d  month  of  the 
Rat  year  (1816),  in  monthly  instalments  of  50  ryo,  with 
interest  at  1  bu  per  50  ryo.^  Of  these  loans  no  report  was 
made  by  Tentokn  Temple  to  the  chief  temple,  Eissho,  or  to 
the  district-temple.s  The  plaintiff,  however,  conceiving  that 
the  debts  really  attached  ^  to  Tentokn  Temple,  has  freqaenUy 
made  demand  for  payment ;  and  payment  not  having  been 
made,  he  brought  the  present  action  against  Chido,  its  pre- 
sent incambent,  and  the  snrety-temples. 

As  to  the  second  action,  the  plaintiff  Kichiyemon  sa^s 
that  7  years  ago,  in  the  Ape  year,  1st  month  (1812),  he  lent 
to  Chikwan,  the  then  incumbent  of  Tentaku  Temple,  the  sum 
of  500  ryo,  with  interest  at  1  bu  per  25  ryo,  receiving  an 
instrument  of  debt  which  promised  an  accountings  twice  a 
year,  in  the  7ih  and  11th  months.  Furthermore,  in  the 
same  year,  4th  month,  he  lent  200  ryo  on  a  similar  private 
agreement.^ 

Rubric,  When  these  instruments  were  taken  from 
the  parties  and  examined,  they  were  found  to  be^ 
first,  an  instrument  of  debt  for  500  ryo,  with 
Chikwan,  of  Tentaku  Temple,  as  depositary,  and 
Korin,  of  Denchu  Temple,  as  surety,  dated 
Bunkwa,  IX  (Ape),  1  ^February,  1812);  and, 
second,  an  instrument  for  200  ryo,  bearing  the 
seals  of  the  above  two  persons,  dated  the  same 
year,   4th  month.    These  two   instruments    are 


1.  Soyt'Shomcn,    2. 1,  e.,  }  per  cent  a  month.    8.£iniiCai-f€ft. 
Bee  p.  98,  note  1.     4.  Ttuki,     6.  Kat^o,  L  e.,   paying  intoieit 
6.  Teldan. 
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worded  in  the  same  way,  ts  follows :  ^  I   shall 

fiuthfiDdly  keep  fhe  above  sum  for  yon.    Pa3niient 

shall  be  made  withont  fail  wheDever  it  is  wanted. 

Interest  shall  be  at  the  rate  of  1  6tt  per  25  ryo 

monthly,  with  an  aeeonnting  twice  a  year,  in 

the  7th  and  11th  months.'    lu  neiUier  is  there 

a  reeital  as  to  whether  the  debt  is  one  attached 

to  the  temple^  or   is  a   personal  one'   [of  the 

incambent]  • 

Payment  not  being  made  at  maturity,  a  demand  was 

made;  but  Chikwan  fell  ill  and  died,   and  Manko,    [bis 

SQccessor,]    retired,   Eingyn  becoming  the    incambent    of 

Tentokn    Temple.     Kingya,     on     demand    being    made, 

nnlawfhlly'    refused    to    pay:     wherenpon    Eiohiyemon, 

who  then  resided  in  Iwabachi  post-town,  broagbt  action 

against  Eingya  before  Magaribnehi,   then  Finance  Magis- 

irate.    Bat  pending  trial  Kingyn  was  punished  for  an  offence 

eonnected  with  another  affiur,  and  leave    was    given    to 

the    plaintiff   to    withdraw.       Recently    Chido    succeeded 

to  the  incumbency,  and  this  action  was  therefore  brought 

against  him  to  recover  payment. 

The  defendant  Chido  pleaded  as  follows : — 
If  indeed  such  large  sums  had  been  received  on 
deposit  from  Yadayu  and  Eichiyemon,  as  tbey  asserted, 
and  the  joint  instruments  described  above  were  given, 
a  report  ought  to  have  been  made  to  the  chief  temple* 
or  else  the  seal  of  the  distriet-temple  ought  to  have 
been  affixed.  But  neither  of  these  things  was  done 
and,  furthermore,  the  seal  used  was  not  that  of  their 
iemple;^so  that  neither  of  the  debts  can  be  considered 
MM  attached  to  the  temple.  Moreover,  the  previous 
incumbent,  Kingyn,  who  had  been  guilty  of  misconduct 
in    borrowing    such   large    sums   of  money    in  different 

l.Tera-Uuki.    ^.Wtiga  {miU)-mmo  (thing).    S.Lit.,  telfldilj. 
-4-X>e*tit    was  a  pOTBoaal,  not  oflleial,  seaL 


884  miTATK  I.AW  nr  old  japan  : 

No.  58]  quarters  thai  he  could  hardly  remain  in  the  benefice,  had 
been  sentenced  to  bauishment  to  a  distant  island,  and 
the  benefice  had  been  forfeited,  and  Chido,  who  had  no 
religions  association  ^  with  him,  was  chosen  as  incombent 
by  popular  election  >  held  by  direction  of  the  chief  temple. 
So  that,  if  he  were  to  undertake  the  payment  of  tho 
large  sums  [borrowed  by  his  predecessors],  the  means 
of  the  temple  would  be  exhausted.  He  therefore  aska 
for  exoneration  ^  from  all  these  claims. 

Manko,  of  the  Yokoku  Temple,  another  of  the  defendants^ 
pleaded  as  follows : — 

He  was  formerly  a  disciple  at  Unryo  Temple,  in 
Takayama,  of  Hishn, ^  and  afterwards  became  a  ''trans- 
ferred disciple  "5  of  Chikwan,  at  Tentoku  Temple,  and 
incumbent  of  Yokoku  Temple.  Chikwan  died  in  the 
preceding  Dog  year,  2nd  month  (1814),  and  Manko^ 
appointed  in  his  will  as  his  successor,  was  confirmed 
as  such  by  the  chief  temple,  and  succeeded  to  the 
benefice,  taking  over^  all  the  debts,  as  well  as  the 
fumishmgs  attached  to  the  temple.  But  Manko  fell 
ill,  and  his  illness  became  more  and  more  serious,  he 
entrusted  Eingyu  wi^  the  affairs  of  the  temple,  as  well  aa 
other  matters,   during  his     illness ;    so  that   he  had  no 


1.  Hand,  See  p.  89,  note  9.  9.  Nin  (people) -«afi  (eleot). 
When  an  inoambent  died  or  retired,  the  danka  (parishioners)-- 
every  ooe  was  registered  as  a  parishioner  of  some  temple — 
chose  some  disciple  or  other  religious  associate  of  his  as 
successor ;  but  the  choice  (probably  in  all  the  sects)  required  con- 
firmation by  the  chief  temple.  Very  often  some  one  was  selected 
who  had  been  nominated  by  the  departing  incumbent.  8.  Kamben, 
4.  Hitachi  hnU.  6.  YcirUduhi.  No  one  could  become  priest  except 
by  succession  to  one  whoee  horui  he  had  been.  Hence,  when  an 
incumbent  died  and  left  his  disciples  masterless,  they  must  form  a 
similar  connection  with  another  priest,  usually  a  Aorui  of  the  deeeaa- 
ed.  One  who  thus  comes  as  a  disciple  from  i^ori)^  another  who  haa 
died  is  termed  a  yori'de$hi  or  transferred-disciple.    6.  Hiki-ukenu 
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knowledge  [of  any  transaeiions  oecnrring  dariog  Eingyn's 
management].  Afterwards,  in  the  12th  mouth  of  the 
same  jear,  he  filed  a  petition  with  the  chief  temple,  asking 
permission  to  retire,  and  this  petition  was  granted.  Kingja 
was  appointed  his  suooessor,  to  whom  he  made  over,  accord- 
ing to  the  temple-regnlations,  all  the  dehts  and  furnishings.. 
Sabseqnently  he  recovered  his  health,  and  was  re-appointed, 
io  the  last  Ox  year,  8th  month  (1817) » to  the  incumbency  of 
Yokoka  Temple. 

[The  defendant]  Itsoryo,  of  Dencha  Temple,  pleaded 
as  follows : — 

He  cannot  understand  what  reason  justified  King3ru» 
the  incumbent  next  but  one  before  him,  and  Eorin,  fiv^ 
generations  ^  before,  to  stand  as  surety  for  such  large  sums^ 
Furthermore,  the  seal  is  not  that  of  the  temple.  He  there* 
fore  considers  it  an  unjust  burden  to  have  been  made  a 
defeudaiit  in  the  case. 

Rubric.  It  is  siiid  that  the  above  Chikwan  feU  iU 
and  died  in  the  last  Ape  year,  2d  month  (1812),' 
that  Korin  fell  ill  and  died  in  the  same  year,  9tb 
month  ;  and  that  Eeikyoku,  former  incumbent  of 
Yokoku  Temple,  went  into  retirement  in  the  last 
Ox  year,  7th  month  (1817),  aud  is  now  suspended  * 
aud  attached  to  Hosho  Temple,  Ushigome  district^ 
[Yedo]. 
Buoh  were  the  allegations  of  the  parties.     My  inquiry 

is  whether    the    case    shall  be   decided    in  the  following 

manner : — 


1.  That  is,  flv«  inonmbenoies.  2.  The  date  given  above  is  the 
Dog  year  (1814>.  8.  Zm-shin,  Thia  seems  to  mean  the  state  of  ft 
person  who  is  forced  into  retiiement  as  a  ponisbment.  It  would 
^Qfler  from  ordinary  volontaiy  taikyo  or  retirement,  iu  that  thepersoifc 
might  be  reinstated  in  oflloe,  while  the  return  from  inkpo  would  be  a 
very  rare  oocurrenoe. 
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Ko.  58]  It  may  be  argned  thai  there  is  no  reason  to  snppoee 

that  the  creditors  intended  the  debt  to  be  Innding  only 
daring  the  lives  of  the  borrowers,  iuasmach  as  the  instni- 
ment  bears  the  titles  of  the  temples  jost  above  the  seals 
of  the  debtors,  and  inasmuch  as  [the  creditors  afterwards 
procnred]  Manko  and  Eingyn,  who  by  reason  of  religioas 
association  succeeded  Chikwan,  to  undertake  payment  of 
the  claims,  by  a  private  agreement  ;i  and,  therefore,  that  the 
debts  should  be  regtirded  as  attached  to  the  temple. 
Nevertheless,  they  must  be  regarded  as  only  personal  obliga- 
tions [of  the  incumbents] ,  because  there  is  no  statement  in  the 
instrument  that  they  are  to  be  attached  to  the  temple. 
Regarding  them,  then,  as  personal  obligations,  we  find  that 
when  Eingyn  was  sentenced  to  forfeiture  of  estate  for 
erime,  and  Tentoku  Temple  became  a  forfeited  benefice, 
[his]  religioas  relationship  was  extinguished;^  so  that  as 
regards  the  instrument  of  debt  executed  by  Chikwan  and 
given  to  Eichiyemon,  he  cannot  recover  payment  firom 
either  Ghido,  [the  present  incumbent] ,  or  from  the  present 
incumbent  of  Denchu  Temple,  inasmuch  as  the  debt  was 
transferred  by  Chikwan,  on  his  death,  to  Manko,  and  by 
Hanko  on  his  retirement,  to  Kingyu,  who  sufiered  forfeiture. 
As  for  the  instrument  executed  by  Manko  and  given  to 
Yadayu,  (the  debt  being  originally  that  of  Chikwan,  renewed 
daring  the  incumbency  of  Manko),  it  was  transferred  by 
Manko,  on  his  retirement,  to  Kingyu,  who  suflfered  forfeitore ; 
so  that  payment  cannot  be  recovered  from  Cbido,  [the 
present  incumbent] ,  still  less  from  the  present  inoombant 
of  Yokoku    Temple    or    Denchu    Temple;'    though    the 


1.  Aitai,  See  notes  to  No.  1,  ante.  3.  It  is  teirly  clear  that 
this  **  religioos  relationship  *'  took  the  place  of  the  family-relalioD 
of  seoolar  life,  and  that  the  principles  of  family-saooession  wve 
avptied  to  it.  8.  l%e  former  incunbents  of  whioh,  Keikyokn  and 
Xingyn,  had  gone  sureties  on  the  loan.  Keikyoko  had  now  retired ; 
Kingja  had  suffered  forfeiture. 
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reealt  wonld  be  difierent  if  an  acUon  were  brought  against 
the  Borety  Keikyoko,  on  his  being  again  appointed  to  a 
benefice  ?  ^  Shall  therefore,  an  order  be  made  dismissing 
the  case? 

We  enelose,  with  this  Consaltation,  copies  of  the 
complaints^  and  answers,^  with  the  instmments  of  debt, 
in  both  actions." 

2.     DecigiMi  of  Uu  Chamber  of  Decisions, 

*'  Decided  as  aboye,  by  the  Fall  Chamber." 


[No.  59]     Money  Loaned. 

An  Action  by  Mobei,  hoase-manager,  of  SLichiken 
Ward,  Ikenohata,  against  Bion,  of  Hojn  Temple, 
Misaki,  Yanaka,  Yedo,  before  Sakakibara, 
Minister  of  Imperial  Revenues,  Town  Magistrate 
of  Yedo. 
Dated  Tempo,  Vn  (Ape),  8  (May,  1886).  V 

1.     C<ynsuItation. 

«*  Tempo,  vn  (Ape),  8  (May,  1886). 
To  Hotta,  Lord  of  Bicha,^ 

From  Sakakibara,  Minister  of  Imperial  Revenaes. 
Mobei,   hoase-master,   of  Shichiken  ward,  Ikeno- 

hata Plaintiff: 

Bion,   of  Hoju  Temple,  Misaki,  Yanaka,  of  the 

Jodo  sect,  and 
Zenyemon,  renter  of  the  shop  of  Iwajiro,  Umibe 
ward,  Fnkagawa  district,  [Yedo]. „.Defendanis. 
This  action  was  broaght  before  me  in  the  10th  month 
of  last  year,  and  is  still  pending. 


1.  See  note  8,  p.  287.     2.  Soiho,    8.  Ko-taye  or  to,    4.  Cited 
from  "  8hoji-dome,**    5.  Temple  Magistrate. 


VUTATB  LAW  IH  OLD  JAPAH  I 

Ko.  59]  The  defendant  Bion  pleaded  as  follows  : — 

The  loan  in  qaesiion  was  incnrred  in  the  8Ui  month 
of  Bnnsei,  Yin,  Cock  (1826),  by  Yozen,  predeeessor  of 
Bion,  as  principal  debtor,  and  Zenyemon,  as  surety.  After 
the  death  of  Yasen  the  temple  was  withoat  parishioners 
and  without  religions  relationship,  ^  and  year  by  year  its 
eircamstanees  became  more  and  more  straitened*  nntQ 
.finally,  as  no  one  would  accept  a  transfer  of  the  benefice,^  it 
became  a  forfeited  beuefice,^  and  fell  onder  the  control^  of  the 
Zojo  Temple ;  until  at  length  the  defendant  Bion,  in  the  12th 
year  (Ox)  of  the  same  period  (1829),  was  appointed  incum- 
bent. Bion  bad  no  knowledge  of  the  loan  in  question,  and 
regards  himself  as  not  bound  to  pay. 

Now  [before  the  pieseut  action  was  begnn]  another 
money-loan  action  had  been  brougbt  before  me  against 
the  said  Biou,  in  the  8th  month  of  the  last  Goat  year 
(1885),  by  Jimpachi,  renter  of  the  shop  of  Yabei,  in 
Block  No.  9,  Ta  word,  Shiba  district,  [Yedo];  and, 
a  similar  plea  being  made  to  that  action,  aud  the 
residence  of  the  surety  not  being  known,  the  plaintiff  Lad 
been  given  leave  to  withdraw,  ou  the  grouud  that  payment 
could  not  properly  be  demanded  from  the  present  incumbent, 
the  benefice  having  become  forfeited  on  the  death  of  the 
original  debtor,  and  the  present  defendant  having  become 

1.  Mu'dan  vm-yen.  That  is,  there  were  no  p&rishionen 
to  Bapport  it  and  no  religious  associates  to  snoceed  the  deoeasod. 
2.  Horui-yuzuri  (lit.,  transfer  of  the  relationship).  This 
"transfer  of  relationship*'  was  the  common  mode  of  speedi 
applied  to  the  sncoession  to  a  benefice.  If  the  transfer  was  made 
during  the  lifetime  of  the  withdrawing  priest,  it  took  the  shape,  in 
many  or  most  cases,  of  a  sale  of  the  benefioe  (not  in  name,  of 
course) ;  and  the  poverty  of  this  parish  was  a  reason  why,  even 
if  there  had  been  a  religious  associate,  he  would  not  have  oared  to 
receive  it  as  a  gift,  much  less  to  buy  it.  8.  Age-dera  (taken-np 
temple) ;  perhaps  **  suspended "  would  express  the  idea  equally 
well.  4.  Kwan-shu-moeM ;  that  is,  its  affairs  were  administered  by 
the  chief  temple  temporarily. 
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JnenmbeDi  by  virtae  of  no  religiosB  relfttioiighip.^  But,  on 
maidDg  fnrtlier  inqnkieB,  I  have  learned  that  m  two  money- 
loan  actkma  broaght  before  my  coUeagae,  the  Lord  of  Iga, 
in  Baneei  XH,  Bat  (1828),  by  Jibei,  house-owner,  of  Kata 
Wardi  Eomagome  district,  (Yedo),  against  Zenkyo,  the 
tanporary  manager^  of  Hqja  temple,  with  its  eommittee^  and 
parishioners  and  the  district-temple,^  payment  was  made  in 
both  eases  by  way  of  priyate  settlement  ^  pending  trial. 
Of  these  actions  before  the  Lord  of  Iga  I  did  not  know  last 
year,  [when  the  action  was  decided  as  above  by  me] ;  bat  uow, 
on  being  apprised  of  them  and  on  comparing  the  different 
actions,  I  perceiye  that,  thongh  in  each  case  the  fact  of  the 
forfeiture  of  the  benefice  existed,  yet  two  opposite  rales 
have  been  adopted  for  the  same  state  of  facts,^  as  regards  the 
propriety  of  ordering  or  not  ordering  payment.  Bach  a  resalt 
is  quite  andesirable ;  and,  on  farther  reflection,  I  concluded 
that  the  decision  of  the  Lord  of  Iga,  in  or<fering  payment, 
was  the  correct  one,  for  the  following  reasons.  Thoagh 
it  often  happens  that  a  transfer  of  the  benefice  becomes 
impracticable,  because  the  temple  has  lost  its  parishioners 
and  then  the  benefice  is  forfeited,  yet  its  creditors 
would  be  placed  in  a  very  unfair  position  if  an  order 
of  payment  were  to  be  refused  because  of  some  regula- 
tion of  the  sect  that  in  such  a  case  the  succeeding  incum- 
bent need  not  undertake  payment  of  his  predecessor's  debts. 
The  present  case  is  distinguishable  from  the  case  where  an 
order  of  payment  is  refused  because  a  predecessor  suffered 
forfeiture  of  estate.     Moreover,  it  cannot  be  claimed  that 

1.  See  note  2,  p.  89  ante.  2.  Kwan-shu.  See  Note  4,  p.  238,  ante. 
8.  Sewa-nin ;  tbese  were  a  few  of  the  parishioners,  chosen  by  the 
latter  to  act  with  the  priest  in  administering  the  secular  affairs  of 
the  parish.  4.  Kumiai-tera.  The  temples  of  a  certain  region  were 
formed  into  a  company  (kumiai) ;  and  when  a  temple  wished  to 
borrow  money  for  repairs,  etc..  it  was  necessary  to  get  the  connterseal 
of  the  parishioners  and  of  the  head  temple  of  the  kumiai  (i-endered 
**  district-temple  ").    5.  By  sanction  of  Court. 


840  niYAn  law  in  old  japan  :' 

No.  59]  the  loan  was  a  peraonal  one  of  the  inemnbent  alonot  aince 
it  18  expressly  stated  in  the  instroment  of  debt  that  the 
loan  was  to  be  applied  to  the  use  of  the  temple  and  sinoe 
the  seal  is  that  of  the  temple. 

However,  as  it  appeared  fairly  elear  that  the  defendant 
temple  was  in  very  straitened  circamstanees,  I  direeted  the 
parties  to  settle  by  amicable  agreement,  the  plaintiff  to 
release^  some  part  of  his  demand,  and  the  surety,  Zenyemon, 
to  afford  some  assistance.  Bat  the  defendant  temple  »wigt^ 
that  it  coald  make  no  payment  at  all ;  whereopon  I  sun- 
moned  Zenkyo,  now  incombent  of  Anriisa  Temple,  in  the 
district  of  Zojo  Temple,  who  had  been  temporary  manager  of 
the  defendant  temple  in  the  suit  brought  against  it  before  the 
Lord  of  Iga.  On  examination  Zenkyo  stated  that  the  claim 
in  that  action  (which  was  brought  shortly  after  the  death  of 
Yuzen)  had  been  privately  settled  by  the  temples  which  had 
gone  as  sureties,  Hoju  Temple  itself  not  being  able  to  pay. 
It  would  seem,  on  the  whole,  that  a  peremptory  order  of  pay- 
ment [by  the  surety]  would  hardly  be  proper  in  the  presentcase, 
as  the  only  surety  is  Zenyemon,  and  there  is  no  additional 
seal  of  a  district-temple  or  the  like.  Desiring,  therefore,  to 
establish  a  uniform  rule  for  such  cases  (which  we  cannot 
suppose  will  not  occur  again),  I  now,  with  the  approval  of 
my  colleague,  beg  to  consult  you,  and  ask  your  opinion  as  to 
whether  payment  should  be  ordered  or  not. 

Year  of  the  Ape, 
2d  month." 

2.     Anstcf}'  by  the  Temple  Maffistrate. 

"I  have  been  informed  of  the  substance  of  your 
letter.  As  to  the  rule  of  the  Jodo  sect,  that  no  new 
incumbent  should  undertake  the  payment  of  a  predecessor's 
debts  [of  which  the  chief  temple  has  not  been  notified], 
I    have    several  times  been  consulted  by  you   and  have 

1.  Kamben» 
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tosw^ired  sffirming  that   role.       But    [its   eifeot  on    the 
liability  of  the  surety  for  saoh  debt  is  still  unsettled,  and] 

as  it  is  undesirable  that  there  should  be  oonfliotiug  rules  on 
the  same  subject,  I  have  considered  the  matter  again  and 
have  come  to  the  following  conclusion.  Since  the  creditor 
has  QBoally  no  knowledge  of  any  such  rule  of  the  sect  as  the 
above,  [the  rule  should  at  any  rate  not  be  extended  to 
snretieB  for  such  debts],  and  it  is  proper,  when  an  action 
is  brought  by  him  against  a  subsequent  incumbent  and  the 
district  temple  staudiug  as  surety  or  against  the  parishioners 
and  surety,  and  the  temple  charged  as  surety  is  proved  to 
have  acted  as  such,  that  payment  bhoold  be  made  by  the 
surety,  by  way  of  private  settlement,  even  though 
the  loan  was  incurred  privately,  without  notice  to  the 
chief  temple,  and  though  the  debtor's  seal  was  not  his 
formal  seal.^  However,  as  the  above-mentioned  rule  of  the 
sect  was  insisted  on  by  the  defendant  to  apply  to  the 
present  case,  I  inquired  of  the  managers  of  Zojo  Temple,^ 
giving  the  case  in  outline ;  and  I  enclose  their  answer. 
Now,  in  the  action  already  brought  before  the  Lord  of  Iga 
by  Jnbei,  house-owner  of  Kata  ward,  Eomagome  district, 
against  Zenkyo,  temporary  manager  of  Hojn  Temple,  and 
the  surety,  the  surety-temple  undertook  the  payment,  Hoju 
Temple  not  being  able.  With  this  precedent  before  us  it 
seems  proper  enough  that  Zenyemon,  the  surety  in  this 
case,  should,  if  there  be  no  doubt  that  he  acted  as  such,' 
make  payment,  whether  there  is  or  is  not  the  additional 
seal  of  the  district-temple.^    As   to  holding  the  present 

1.  Jttftt-in;  this  is  used  on  formal  oocasionB  and  for  official 
purposee.  Ken-in  or  mitom/t  is  used  for  informal  purposes.  2.  The 
chief  temple  of  the  sect.  8.  The  reference  is  to  the  ambigaity  of  the 
term  tihomn.  See  Part  II,  "  Witness  and  Surety.*'  4.  The  question 
with  the  inquiring  judge  seems  to  be  whether  the  surety  can  be  held 
if  the  subsequent  inonmbent  cannot,  and  whether  some  authorization 
of  the  loan  is  not  necessary,  such  as  the  seal  of  the  district-temple. 
The  answer  implies  that  the  absence  of  the  district-temple's  seal 
cannot  affect  the  surety's  liability  who  goes  as  surety  for  the  debtor 

WmL  3CK.  Sap.  Ft.  ill«-]4l. 
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Ko.  59]  incumbent  liable,  it  woald  be  proper,  wherever  dne  notice 
of  the  loftn  had  been  given  to  the  chief  temple  through  the 
district-temple,  to  require  payment,  so  f «r  as  the  circum- 
stances of  the  temple  permit  it.^  But  it  seems  hardly 
desirable  to  make  any  absolute  rule  on  thk  point ;  *  and 
I  think  it  would  be  better  for  you  to  consult  me  '  whenever 
any  specially  difficult  case  arises. 

Such  is  my  reply  to  your  question.    I  eudose  a  copy 
of  the  report  from  Zojo  Temple. 
Year  of  Ape, 
8d  month. 

Hatta,  Lord  of  Bichu." 

S.     Report  from  Zojo  Temple* 

Tempo,  Vn  (Ape),  8,  16  (May  1,  1886). 

**  You  have  informed  us  that,  although  the  regulatious 
of  the  Jodo  sect  require  that  no  subsequent  incumbent 
should  be  liable  for  debts  of  a  predecessor  [not  communicated 
to  the  chief  temple] ,  a  regulation  of  which  we  have  already 
informed  yon,  yet,  as  the  creditor  usually  has  no  knowledge 
of  such  a  regulation,  [the  rule  should,  at  any  rate  not  be 
extended  to  sureties  for  such  debts],  and  in  your  opinion, 
where  an  actian  for  payment  is  brought  against  a  subsequent 
incumbent  and  a  district -temple  as  surety,  or  against  the 
parishioners  and  surety,  and  the  temple  charged  as  surety  is 

personally,  not  for  the  temple ;  and  that  in  the  instanceg  where  the 
district-temple  has  sealed,  it  was  acting  at  an  ordinary  sorety,  and 
hence  an  individual  who  goes  surety,  instead  of  the  distriet  temple, 
is  to  be  held  to  the  same  liability. 

1.  The  rule  requiring  notice  was  subsequently  ohanged.  See 
ante,  No.  28,  3,  Art.  85.  It  is  to  be  noted  that  the  answering 
judge  insists  on  the  necessity  of  notice,  a  point  whieh  the 
inquiring  judge  made  little  of.  2.  Because,  where  the  temple 
has  become  poor,  it  would  not  be  just  to  put  the  whole  load  of 
debt  on  the  new  incumbent's  shoulders.  8.  Because  the  Temple 
Magistrate  was  the  highest  of  the  Three  Magistrates,  and  should 
especially  be  consulted  in  ecclesiastical  causes. 
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proved  to  have  acted  as  sach,  payment  should  be  made  by 
the  surety,  by  way  of  private  settlement,  where  the  subse- 
quent incumbent  refused  to  pay,  even  though  notice  had  not 
been  given  of  the  debt  to  the  chief  temple  through  the 
-district-temple.  You  requested  our  opinion  on  the  subject. 
We  thiuk  that  your  opinion  by  no  means  conflicts  with 
the  rule  of  our  sect.  It  is  a  rule  of  long  standing  with  us 
that  a  subseqaent  incumbent  should  not  be  called  upon  to 
pay  loans  of  a  predecessor  which  were  not  communicated  to 
the  chief  temple  when  contracted.  But  it  does  not  affect 
the  interests  of  the  chief  temple  that  the  surety  should,  as 
you  desire,  be  required  to  settle  privately  with  the  cre<litor 
on  the  fact  of  suretyship  being  established. 

Such  is  our  reply. 
8d  month. 

Managers  of  Zojo  Temple." 


iNo.  60.]      Monry  Loan. 

An  Action  by  Kinsuke,   of  Susaki  Village,  Bush  a, ^ 
against  Toshichi  and  another,  of  Ofune-kuramaye 
ward,  Fukagawa  District,  Yedo,  before  the  Lord 
of  Sado. 
Dated  Kokwa,  V  (Ape),  2,  4  (March  8,  1848). 

1.     f 'onsiiitation, 

"  From  Kusnmi,  Lord  of  Sado  : 

Kimiike,   dependant   in  the   household   of  Sobei, 

elder  of  Susaki  village,  Katsnshika  kori,  Bushn, 

ip  the  deputy's  district  of  Saito  ILtOoei,.. Plaintiff, 

Tonhichi^  renter  of  the  shop  of  Kiujiro,    in  Ofune- 

kuramaye    ward,     Fukagawa    district,    [Yedo] 

Dej'e  ndant, 

1.  Masashi  kunif  in  which  Yedo  was. 
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2(o«  60]  Sammoned  for  examiuatioo  : 

MoBuke,    renter   of   the    shop   of    the    five-meD 
company,!  in  Shiwo  ward,  Beiganjima,  [Yedo] . 

The  above  action  was  brought  before  me,  a  summons 
issued  for  the  7th  day,  and  trial  had.  The  plaintiff  Kiusnke 
had  formerly  lived  in  Yokoyama-dobo  ward,  [in  Yedo] , 
dealing  in  sandals.^  The  defendant  Toshichi  was  some 
}'6ars  ago  in  the  employment  of  Heibei,  Einsuke's  adoptive 
father.  That  Kinsuke  had  lent  certain  sums  to  Toshichi 
was  clear ;  but  the  case  could  not  be  determined  without 
examining  the  above  Mosuke,  reuter  of  the  shop  of  the  five- 
men  company,  of  Shimo  ward,  Reigaujima,  [Yedo] ,  and  he 
was  summoned  and  examined. 

The  plaintiff  Kinsuke  pleaded  as  follows  : — 

The  alleged  loan  to  Toshichi  was  made  nnder  the 
following  circumstances.  Toshichi,  in  the  last  Dragon 
year  (1844)  joined  in  the  contract,  long  held  by 
Mosuke,  for  the  cleaning  of  the  canal  passing  under  Kyc 
Bridge,  and  undertook  half  of  the  length  to  be  cleaued, 
agreeing  to  contribute  to  the  expense,  the  total  amount  of 
which  was  to  be  about  8,287  t'yo.  But,  his  available  money 
not  being  euough,  he  informed  Kinsuke  aud  requested  him  to 
make  a  loan,  showing  the  indenture'  executed  between 
himself  and  Mosuke,  and  agreeing  that  payment  of  principal 
and  interest  should  be  made  from  the  Government-money  ^ 
received  from  time  to  time  in  payment  during  the  progress 
of  the  cleaning.  The  plaintiff  then  from  time  to  time, 
beginning  with  the  12th  month  of  that  year,  lent  various 
sums  to  the  defendant,  sometimes  taking  an  instrument  of 
loan,  sometimes  getting  the  defendant's  seal  in  an  account- 


1.  Goiiin-gumi  tana.  That  a  gonin-gumi  possessed  property  in 
common  seems  improbable  ;  but  this  is  the  most  natural  explanation 
of  this  phrase.  2.  Setta,  a  kind  of  straw  sandal.  S.  Tori-kawate 
(exchanged) -«7io7H07i  (instrument);  each  gave  a  copy  to  the  other. 
4.  0  sage-kin  (money  handed  down  horn  the  anthorities). 
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book.^  Bat  as  the  undertakiDg  went  on,  the  expense 
increased  beyond  the  estimates,  and  the  work  began  to  go 
more  slowly ;  and  finally  Mosnke,  who  had  other  andertak- 
ings  of  the  sort  on  his  hand  and  was  pressed  for  money, 
proposed  to  the  plaintiff  and  the  defendant  to  take  np 
jointly  with  him  the  oleaning-eontract  for  the  ahove  place,^ 
jnst  as  the  work  stood.  The  plaintiff  was  informed  of  this 
proposal  by  the  defendant,  and  agreed  to  it,  the  arrange- 
ment being  that  those  snms  which  had  been  lent  np  to  that 
time  to  the  defendant  should,  with  their  interest,  be  left  as 
they  were;  and  any  moneys  which  might  be  received  [from  the 
Government]  for  the  undertaking  should  be  divided  among  them 
without  caring  for  settlement  of  the  loan-account.^  In  the  10th 
month  of  the  next  Serpent  year  (1845)  a  new  indenture 
to  this  effect  was  made  out  by  all  parties,  and  Toshichi  and 
Kinsuke  entered  upon  the  work.  Einsuke  might  have 
taken  an  active  part  with  the  others  in  watching 
the  work,  employing  laborers,  paying  wages,  etc.; 
but  as  the  business  was  unfamiliar  to  him,  he  left  all 
to  the  others.  The  cleaning  went  on ;  but  after  a  time 
some  spots  were  found  where  the  difficulty  of  the  work 
unexpectedly  increased  the  expense,  so  that  the  original 
.estimate  of  cost  was  exceeded  ;  and  at  last  the  plaintiff  and 
the  defendant  were  obliged  to  withdraw  from  the  undertak- 
ing, and  Mosuke  proceeded  alone  with  the  remainder  and 
ultimately  finished  it. 

The  total  amount  of  the  advances  made  [by  Einsuke] 
in  this   undertaking  was   1,920  ryo,    1  bu   odd,    and  of 

1.  Han  (seal) -fori  (take) -cAo  (book) ;  a  book  kept  by  the  seller 
or  lender,  in  which  entries  of  the  sales  or  loans  were  made,  the  debtor 
signing  the  entry.  2. 1.e.,  the  portion  already  undertaken  by  Toshi- 
chi. 8.  See  the  end  of  the  Ck)n8altation  for  the  oonstmotion  pnt  on 
these  expressions.  "  Left  as  they  were  "  means  that  they  were  to  be 
regarded  no  longer  as  loans,  bat  merely  as  Einsuke's  capital  invested 
in  the  partnership  ondertaking.  **  Withont  caring  for  settlement  *' 
means  that  no  settlement  was  to  be  made. 
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Ko.  60}  this  sum  945  ryo  had  been  paid,  leading  a  balance  due  of 
975  njo  odd.  Toshichi,  mdeed,  had  also  made  some 
contributions  [to  the  expenses  of  the  joint  undertaking 
before  Kinsnke  entered] ,  but  these  were  small.  It  would 
be  unreasonable,  were  the  plaintiff  alone  to  be  the 
sufferer.  Toshichi  had  invariably  evaded  with  profuse 
apologies  his  requests  for  payment,  declaring  that  he  was 
quite  willing  to  pay,  but  could  not  until  the  accounts 
had  been  settled  with  Mosuke ;  and  yet  he  continually 
delayed  the  settlement  of  that  account.  The  plaintiff 
himself  had  borrowed  from  different  quarters  the  amounts 
advanced  [to  Toshichi] ,  and,  being  without  excuse  for 
his  own  creditors,  had  been  obliged  to  sell  even  his  house 
and  furniture,  and  had  become  u  dependent  in  the  household 
of  Sobei,  a  relative,  of  Susaki  village,  Bushu,  where  he 
now  is.  The  plaintiff  therefore  demands  a  detailed  account 
and  the  payment  of  all  sums  due. 

The  defeudant  Toshichi  pleaded  as  follows  : — 
He  had  formerly  been  employed  by  Heibei,  the 
adoptive  father  of  Kinsuke.  In  the  preceding  Dog  year 
(1888)  he  had  left  this  position,  and  had  entered  the 
sandal  business  for  himself,  hiring  the  shop  of  Einjiro, 
in  Ofune-kuramaye  ward,  Fukagawa.  Meanwhile  Mosuke, 
renter  of  the  shop  of  the  five-men  company  in  Shiwo 
ward,  Reiganjima,  had  taken  a  contract  for  the  cleaning 
of  the  canal  flowing  under  Kyo  Bridge ;  but  the  area  to 
be  cleaned  was  larger  than  he  was  able  to  undertake  alone, 
and  in  the  last  Dragon  year  (1844)  he  had  asked  Toshichi 
to  become  his  partner  ^  and  undertake  half  the  length  to 
be  cleaned.  Tlie  cost  of  the  whole  uudertakiug  was  to 
be  8,287  ryo  odd.  An  indenture  was  drawn  up  between 
them,  agreeing  that  whenever  the  Government-instalments 
should  be  paid,  they  should  be  divided  between  them. 
Toshichi  thereupon  advanced  250  ryo  odd  for  the  work, 

\,  Ai  (together) 'kAi  (do). 
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and  then,  not  having  the  money  himself,  he  applied  to 
Kinsnke  to  fnmish  farther  capital.  The  loans  began  in  the 
12th  month  of  the  same  year,  sometimes  an  instrument  of 
debt  being  given,  sometimes  the  seal  being  affixed  in  an 
account-book.  The  agreement  was  that  pnyment  should 
be  made,  principal  and  interest,  at  each  time  that 
a  6k)vernment-instalment  was  received.  Tbe  wurk  of 
cleaning  wns  begun  iu  the  1st  month  of  the  ensuing 
Serpent  year  (1846),  but  it  progressed  slowly,  though 
several  advances  of  money  were  made.  At  this  juncture 
Mosuke,  who  had  taken  other  contracts  of  the  sort  and 
was  pressed  for  money,  proposed  that  the  defendant  and 
Kinsuke  should  take  the  remainder  of  the  Government- 
money,  782  ryo,  pay  50  n/o  due  for  hire  of  mud-scows,  and 
take  up  jointly  with  him  the  cleaning-contract  for  the 
place  already  undertaken  by  Toshichi,  just  as  the  work 
stood.  Toshichi  informed  Kiusuke  of  the  proposal,  and, 
a  favorable  reply  being  made,  Mosuke  gave  notice  to  the 
authorities  and  obtained  their  sanction.  The  sums  already 
borrowed  by  Toshichi,  with  the  interest,  were  to  be  left  as 
they  were,  the  agreement  being  that  whatever  money  might 
be  obtained  from  the  undertaking  should  be  divided  among 
the  plaintiff,  the  defendant,  and  Kinsuke.  Tlie  former 
having  thus  become  the  partners  of  Mosuke,  a  new 
indenture  was  made  out  on  the  20th  of  the  same  month, 
and  the  work  was  entered  upon  by  them. 

RuJbric.  The  above  instrument  was  ordered  to  be 
produced,  and  read  as  follows  : 

*  Indenture.^ 

Whereas  the  cleaning  of  the  canal  under  Kyo 
Bridge  has  been  undertaken  by  you,  and  one  of 
us  then  agreed  to  undertake  the  cleaning  of 
one-half  the  length,  advancing  his  own  share  ^ 

_^a^^m^i^^^^  ^^^    ■_■■  -  ■!  ■■  Til  ■■■  ■■■^1  I    ■    ■  *•  -     -      11   ^ 

1.  Tori-kawoMe-mowa  i$taUu  no  koto.    2.  Wariai. 
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Ko*  W  of  the  expense,  and  since   the  work    has    been 

begun  and  during  its  progress  the  Government* 
money  has  not  been  sufficient  and  large  amounts 
of  money  have  been  spent ;  Now  therefore 
it  is  agreed  between  all  parties  that  we  shall 
receive  the  remainder  of  the  Government-money, 
782  ryo,  pay  50  ryo  due  for  the  hire  of  mud- 
scows,  and  undertake  the  cleaning  of  the  portion 
now  remaining,  and  carry  it  on  until  completed 
and  officially  inspected;  that  we  shall  pay  the 
wages  of  the  bargemen,  the  expense  of  official 
inspectors'  sheds  and  laborers'  sheds,  fees  of 
superintendents,  laborers'  wages,  etc.,  and  shall 
make  every  effort  to  guard  against  delay ;  that 
we  shall  have  no  responsibility  in  regard  to  the 
two  special  places  [left  to  your  charge] ;  that  on 
request  we  shall  deliver  to  you  your  shared 
of  auy  extra  payments  [of  the  Government- mouey] 
which  we  may  obtain  for  specially  difficult 
portions ;  and  that  you  shall  leave  the  pumps, 
scaffolding,  and  other  apparatus  just  as  they  now 
are,  the  same  to  be  restored  to  you  on  completion 
of  the  work.  Acting  under  the  agreement  thus 
privately  made  between  us,  we  shall  complete 
the  cleaning  not  later  than  the  last  day  of  the 
ensuing  11th  year,  putting  on  a  sufficient  number 
of  men  and  boats ;  and  if  this  proves  impossible 
we  shall  endeavor  to  cause  as  little  inconvenience 
as  may  be.  In  testimony  of  this  we  hereby 
exchange  instruments  of  the  above  effect. 
Kokwa,  II  (serpent),  10,  20  (Nov,  19,  1845). 
Toshichi,  renter  of  the  shop  of  Eiigiro,  in 
Ofume-kuramaye  ward,  Fukagawa. 


1.  Hai  (distribute) -Hn. 
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Eiiisake,  lan<l-reiiter  of  Jntaro,  in  Yokoyama- 

dobo  ward. 
To 

Mosake,  Esq." 
The  above  instrament  being  drawn  np,  the  plaintiff  and 
the  defendant  became  the  partners  of  Mosuke.  But  in 
a  short  time  difficult  portions  were  found  in  the  area 
io  be  cleaned,  and  the  cost  increased  largely,  until  the 
amounts  paid  in  by  Eiiisuke  by  the  11th  month  of  that 
year  amounted  to  1,920  ryo^  1  6ft;  for  the  slowness  of 
the  work  made  it  difficult  to  estimate  the  total  cost  of 
any  portion  beforehand.  Moreover,  as  the  time  for 
-completion  named  in  the  contract  had  now  expired,  the 
two,  [Einsuke  and  Toshichi,]  were  obliged  to  give  up 
the  undertaking,  the  remainder  of  the  work  being  under- 
taken and  ultimately  completed  by  Mosuke.  Of  the 
above  1,920  n/o,  1  6it,  945  ryo  in  all  has  since  been 
paid  at  various  times  to  Kinsuke,  and  the  amount  left 
unpaid  is  975  nfo,  1  Im,  The  above  facts  are  admitted. 
But  [there  are  reasons  why  the  payment  of  this  remainder 
should  not  be  enforced] .  Now  that  the  plaintiff  and 
defendant,  after  entering  into  the  above  contract  and 
making  out  a  new  instrument  in  which  they  appeared 
lis  partners^  [of  Mosuke]  (who  appears  to  have  taken 
advantage  of  their  inexperience  in  such  matters  and 
knowingly  included  the  most  difficult  places  in  the  portion 
assigned  to  them)  have  given  up  the  undertaking  on 
account  of  their  miscalculation  of  the  expense,  it  is 
•difficult  to  see  why  [Kinsuke]  should  make  the  claim  that 
he  does.  ^  Of  course  the  defendant  occupies  the  position 
of  a  former  servant  of  Kinsuke,  and  does  not  wish  to 
appear  guilty  of  a  breach  of  the  duty  of  devotion  arising 
from  that  relation ;  but  as  his  account  with  Mosuke  is  still 


1.  Vchi-nakama*    2.  That  is,  if  there    was    any    Government 
money  to  divide,  he  might  claim  some  of  it ;  bat  .here  was  none. 
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Ko.  60]    onsetUed,  ^  it  is  impossible  for  him  yet  to  settle  the  claim 
of  the  plaintiff. 

Mosuke*8  statements  were  as  follows : 

For  many  years  he  had  been  in  the  business  of  spade- 
manufacturing.  In  the  last  Dragon  year  he  undertook,  at 
the  estimated  cost  of  8,287  ryo,^  the  cleaning  of  the  caual 
under  the  Kyo  Bridge,  and  he  requested  an  old  friend, 
Toshichi,  renter  of  the  house  of  Kim'iro,  Ofune-kuramaye 
ward,  Fukagawa,  to  undertake  one-half  of  the  portion  as 
his  partner.*'  Toshichi  agreed  and  subsequently  advanced 
money  on  different  occasions.  But  his  advances  not  beiug 
sufficient,  he  asked  one  Kinsnke,  a  house-owner,  theu 
living  in  Yokoyama-dobo  ward,  a  man  of  some  property, 
to  act  as  capitalist.^  Kinsuke  agreeing,  the  respective 
amounts  to  be  advanced  were  fixed,  and  the  parties  inter- 
changed instruments.  The  caual -cleaning  whs  set  about 
by  them  in  the  Ist  month  of  the  ensuing  Serpent  year. 
The  work  went  on  and  from  time  to  time  the  Ch>vem- 
meut  paid  several  instalments  (980  ryo  in  all)  of  the 
amount  ngreed  on.  The  witness  had  at  that  time 
other  undertakings  of  the  sort,  and,  as  he  began  to  fall  short 
of  money,  the  work  of  cleaning  suffered  some  delay;  so 
that  finally  he  requested  Toshichi  to  undei-take  jointly  with 
Kinsuke  tliat  portion  already  undertaken  by  Toshichi,  they 
two  to  receive  the  remainder,  780  ^'yo,  of  the  money  to 
be  paid  by  the  Government.  Ktnsuke  agreed  to  Toshichi*8 
proposition  and  they  notified  the  witness  that  they  would 
complete  the  cleaning  of  that  section.  The  witness  re- 
ported to  the  Government  and  got  its  consent,  a  new 
instrument  was  drawn  up,  and  the  plaintiff  and  defendant 
became  the  witness*  partners  [in  the  undertaking]  .^  Kinsuke 
should  have  taken  part  in  the  supervision  of  the  work  ;  but^ 


1.  That  is,  as  MoBuke  has  paid  over  nothing  from  the  Govern- 
ment. 2.  Japanese  in  making  a  rough  estimate  always  carry  out 
the  figures  in  detail.    8.  Ai-thL    4.  Kin-thu.    6.  Uehi-nakama, 
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owiug  to  his  ignorance  of  such  things,  he  left  it  ail  to  the 
witness  and  Toshichi,  The  cleaning  was  thas  carried  ou  by 
the  plaintiff  and  the  defendant,  all  the  expenses,  such  as 
laborers*  wages,  etc.,  being  paid  bj  them.  From  the  11th 
month  of  that  year  the  work  began  to  be  neglected,  for  they 
said  the  circulation  of  money  was  poor ;  ^  and,  as  they  &iled 
entirely  to  heed  the  remonstrances  of  the  witness,  he  was 
finally  obliged  to  complete  it  himself,  in  order  that  no 
delay  might  occur  in  the  performance  of  the  work,  for 
which  he,  as  the  original  contractor,  [was  to  some  extent 
responsible] .  The  result  was  a  considerable  loss  to  himself 
(though  the  work  was  ultimately  completed  by  him), 
because  the  time  agreed  on  for  its  completion  was  at 
hand  and  he  was  obliged  to  have  the  men  work  at  night 
in  cold  weather.  The  witness  thought  there  was  no  reason 
why  he  should  be  obliged  to  pay  them  anything  at 
all — even  tbongh  he  had  received  the  final  instalments  from 
the  Government, — in  view  of  their  unjustifiable  abandon- 
ment of  the  work  undertaken  by  them  as  his  partners, 
the  result  of  which  was  to  oblige  him  to  finish  it  at  his 
own  expense.  All  the  parties  concerned  had  suffered 
large  losses,  in  consequence  of  the  uuexpected  difficulty  of 
certain  portions  of  the  work;  but  each  must  bear  the 
consequences  of  the  error  in  the  estimates,  aud  Toshichi 
and  Kinsuke  were  not  the  only  losers.  The  witness 
declared  that  he  was  quite  ready  to  share  with  the  other 
two,  as  agreed  in  the  instrument  above  mentioned,  any 
extra  amount  which  the  Government  might  pay,  and  that 
he  had  already  petitioned  for  such  extra  payment  on  the 
ground  of  the  extra  disburaements  required  for  uuex- 
pectedly  difficult  portions.  But,  as  no  order  for  such 
pa}ineut  had  yet  been  made,  there  was  nothing  to  be 
distributed,  and  therefore  nothing  was  owing  Toshichi. 


1.  That  is,  they  could  not  raise  any  more. 
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Ko.  60]  Sach  were  the  statements  of  the  parties,    [and  the 

Court  reached  the  following  eonclasions] :  It  is  dear 
that  the  plaintiff  had  lent  various  sums  to  Toehichi, 
taking  sometimes  an  instrument  of  loan,  sometimes  the 
defendants  seal  in  an  account-book.  But  when  the  new 
instrument  was  drawn  up,  by  which  both  parties  became 
the  purtners  of  Mosuke,  and  [it  was  stipulated  that]  these 
advances  should  be  left  as  they  were,  and  that  any 
money  which  might  be  received  by  them  from  the 
Government  for  the  undertaking  should  be  divided  among 
them  on  its  completion,  without  caring  for  any  settlement 
in  regard  to  the  above  advances,  this  claim  for  the  advances 
became  merely  a  matter  between  themselves,^  and  was 
no  longer  to  be  regarded  as  a  debt  due  from  one  to 
the  other. 

The  parties  declare  that  they  have  no  fault  to  find 
with  the  proceedings  as  related  above.  ^ 

Trial  was  held  as  above  related.  The  parties  dis- 
agree as  to  the  validity  of  the  claim,  but  it  seems  to 
me  that  the  matter  is  one  between  themselves,  and  that 
the  judgment  should  be  that  no  order  of  payment  should  be 
made.  I  therefore  consult  you  uu  the  subject. 
Year  of  the  Ape, 
2nd  month. '* 

2.     Judgment, 

*•  Kokwa,  V  (Ape),  2,  4  (March  8,  1848). 

Before  the  Lord  of  Sado. 


1.  The  idea  is  that  as  Kinsuke  had  now  eatered  the  undertaking 
AS  a  partner,  taking  a  partner's  risks,  his  past  advances  should  be 
regarded  as  advances  on  the  partnership  acoonnt.  Eaeh  one  pat  in 
what  money  he  coald  get,  and  trusted  to  getting  it  back,  not  from 
the  other  partner  as  a  borrower,  but  from  the  proceeds  of  the  under- 
taking ;  the  division  being  presumably  according  to  the  advances  of 
«ach.  2.  This  phrase  is  customary  in  this  place.  It  may  mean  that 
the  summarized  testimony  was  read  over  to  the  witnesses  and  was 
declared  correct  by  them. 
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An  action  having  been  brought  by  Kinauke,  of  Bnshu, 
Katsnshika  kori,  Sasaki  village,  in  the  deputy's  district 
of  Baito  Kabei,  for  arrears  of  a  money  loan  of  975  ryo, 
1  bu  odd,  alleged  to  be  due  from  Toshichi,  renter  of  the 
shop  of  Kinjiro,  of  Fukagawa,  Ofune  kuramaye  ward, 
[the  defendant]  was  summoned  by  a  7-day  indorsement 
and  trial  was  had.  The  judgment  is  that  no  further 
trial  shall  be  had.  It  is  plain  that  the  plaintiff  lent 
the  above  sum  to  the  defendant,  partly  on  instruments  of 
loan,  partly  in  the  shape  of  book-debts.  But  when  the 
new  instrument  was  drawn  up  and  the  partnership  was 
formed  1  with  Mosuke,  renter  of  the  five- men-company's 
shop  iu  Reiga^jimia,  Shiwo  ward,  for  the  cleaning  of  the 
canal,  the  loan  was  left  as  it  was,  the  parties  agreeing  that 
whatever  moneys  might  be  received  for  the  cleaning 
upon  its  completion  should  be  divided  among  them,  and 
that  no  farther  account  should  be  taken  of  the  loan  in 
question,  the  advances  thus  becoming  a  matter  between 
themselves  only.  The  parties  should  be  directed  to  hand  up 
an  instrument  [of  submission] . 

Note,  that  as  the  case  was  brought  up  by  the 
Finance  Magistrata,  there  is  no  complaint." 


[No.  61]      Money  Loan. 

An  Action  by  Keinn,  of  the  Sairen  Temple,   Lower 
Ichibukata  village,   Bushu,^  against   Sentaro,    of 
Hagiwara  village,  Washu,^  and  another. 
Dated  Kayei,  II  (Cock).  8,  21  (April  18,  1849). 

1.     Consultation. 

"  This  action  was  brought  before  the  Lord  of  Yamato, 
then  Temple  Magistrate,  and,  a  first-seal  summons  haviug 

1.  Uchi-nakama  ni  naru,    2.  Musashi  kuni.    3.  Yamato  kuni. 
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Ho.  61]  beeo  issued  for  the  Slst  of  the  Dth  month  of  the  last  Ape 
year  (October  17»  1848)  as  the  day  of  appearance,i  trial  was 
bad.  Pending  trial,  however,  the  office  was  vacated  by 
the  above  person,  and  the  ease,  on  coming  before  me,  was 
again  examined. 

The  plaintiff  Keian  alleged  as  follows  : — 

He  had  deposited  with  one  Hyoshichi,  of  Washn, 
Wada  village,  related  to  him  civilly ,s  a  sum  of  20  kwawrM 
in  silver,  which  had  been  laid  aside  by  him  as  a  promotion- 
fund.'  He  was  requested  by  Matabei,  father  of  the 
defendant  Sentaro,  in  the  last  Serpent  year  (1845)  to  lend 
him  the  amouut  for  a  short  time  and  had  sent  his  disciple 
Shimmyo  to  that  place,  and  the  latter,  after  negotiating 
with  Matabei  and  Hyoshichi,  had  lent  the  sum  to  Matabei, 
taking  a  receipt  from  Hyoshichi.  The  loan  was  not  paid  at 
maturity,  and  demand  was  made  several  times.  Mean- 
while Matabei  fell  ill  and  died,  and  the  plaintiff  then  went  for 
payment  to  his  son  dentaro,  but,  notwithstanding  frequent 
demands,  no  payment  has  yet  been  made,  and  he  has  always 
some  excuse  or  other ;  by  all  of  which  the  plaintiff  is  greatly 
injured. 

Sentaro  pleaded  as  follows  : — 

He  had  no  knowledge  of  any  loan  by  Keiun  to  his 
father   Matabei,   and   moreover  he  found  on  iuspection  that 

the   seal  on   the   alleged   instrumcut   of    loan   is  not    his 
father*s  ;  so  that  he  cannot  be  liable. 

The  witness  *  Hyoshichi  testified  as  follows  : — 

It  is  true  that   Keiuu   was  born   in  Tsunoye   village, 

in   the   same  province  as  the  witness,  and  is  civilly  related 

to  him ;  that  the   witness   was   entrusted  by  Keiun   with 

a  sum   of  20  kwamme  in   silver   to   keep   for  him ;   that 

1.  Sathi'hL  2.  Zoku-yen.  The  disciple  and  priest  were  related 
to  each  other  religiously  (see  p.  89,  ante);  but  the  diseiple's  or 
priest's  natural  father  or  son  was  related  to  him  civilly.  8.  To  pay 
any  fees,  etc.,  required.  4.  Hiki-ai-nin  (a  person  draws  in,  i.e.,  one 
involved,  but  not  as  a  party). 
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Bubsequently,  in  the  last  Serpent  year,  Keiun's  diseiple 
'Shimmyo  came  to  the  witness  and  requested  Lim  to  deliver 
over  the  money,  announcing  Eeiun's  intention  to  make 
the  loan  to  Matabei  as  requested  by  him ;  that  the  witness 
immediately  delivered  it  over  and  the  loan  was  made  [to 
Matabei] ,  an  instrumeut  being  taken  [by  the  lender] . 

As  the  statements  of  the  parties  differed,  other 
wituesses  were  called,  and  the  above  instrument  was  taken 
up  [by  the  Court],  inspected,  and  compared  with  the 
temple-registry  ^  [of  the  defendant's  father] .  It  then 
appeared  that  the  seal  of  Matabei,  as  well  as  those  of 
Geuzo,  of  Taguchi  village,  and  of  othera,  (whose  names 
the  instrument  bore] ,  were  not  genuine.  Further  trial 
was  had  on  this  point.  It  appeared  that  the  money  said 
to  have  been  lent  to  Matabei  was  really  not  received 
by  him  at  all  from  Sbimmyo,  who,  it  appears,  after  receiv- 
ing it,  according  to  Keiun's  intention,  from  Hyoshichi, 
turned  it  to  his  own  use,  forging  an  instrument  of  loan  and 
deceiving  Hyoshichi.  Both  Matabei  and  Shimmyo,  however, 
are  dead,  and  the  exact  facts  cannot  be  ascertained.  But  it 
has  been  made  clear  by  the  trial  that  no  loan  was  received 
by  Matabei ;  and  the  plaintiff  now  thoroughly  regrets  having 
brought  the  action,  proceeding,  as  he  has  done,  on  a  mistaken 
idea  and  without  having  another  consultation  [with  the 
defendant]  .  Hyoshichi  also  is  now  aware  of  his  error  ;  for 
he  at  first  corroborated  by  his  testimony  the  statements  of 
Keiun,  declaring  that  the  money  was  undoubtedly  lent  [to 
Matabei]  by  Shimmyo,  although  the  witness  had  had  no 
other  personal  connection  with  the  transaction  than  the 
delivery  of  the  money  to  Shimmyo.  He  thoroughly  regrets 
his  culpable  conduct,  and  earnestly  desires  the  pardon  of 
Sentaro.  Sentaro,  on  his  part,  declares  that  he  has  no  fault 
to  find,  now  that  the  facts  have  been  made  clear. 


1.  Because  here  the  seals  were  to  be  found  in  authentic  form. 
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[No.  61  For  these  reasons  [the  plaintiff  and  Hyoshichi]  have 

asked  leave  jointly  that  the  action  may  be  withdrawn.  Now 
Keian  and  Hyoshichi  would  ordinnrily  merit  some  severity 
on  accoant  of  their  culpable  conduct  as  above  described* 
But  leave  has  been  asked  to  withdraw,  and  as  there  is  no 
reason  why  it  should  not  be  given,  should  I  confine  myself 
to  issuing  a  severe  censure  ^  and  then  grant  leave  to  with- 
draw ?  I  consult  you  on  this  point. 

Year  of  the  Cock, 

8rd  month,  21st  day.*' 

2.     Document  of  Submission. 

'*  Document  handed  up. 

An  action  for  a  money-loan  having  been  brought 
before  you  by  Eeiun,  of  the  Sairen  Temple,  Bushu,  Lower 
Ichibukata  village,  against  Sentaro,  of  Washu,  Hagiwara 
village,  and  another,^  witnesses  were  summoned  and  the 
trial  had. 

The  plaintiff  Eeiun  alleged  as  follows :  He  had 
deposited  with  one  Hyoshichi,  of  Washu,  Wada  village, 
related  to  him  civilly,  a  sum  of  20  ktvamme  in  silver,  which 
had  been  laid  aside  by  him  as  a  promotion -fund.  He  was 
requested  by  Matabei,  father  of  the  defendant  Sentaro,  in  the 
last  Serpent  year  (1845)  to  lend  him  the  amount  for  a  short 
time,  and  had  sent  his  disciple  Shimmyo  to  that  place,  and 
the  latter,  after  negotiating  with  Matabei  and  Hyoshichi, 
had  lent  the  sum  to  Matabei  taking  a  receipt  from  Hyoshichi. 
The  loan  was  not  paid  at  maturity  and  demand  was  made 
several  times.  Meanwhile  Matabei  fell  ill  and  died  and  the 
plaintiff  then  went  for  pa3anent  to  his  son  Sentaro;  but, 
notwithstanding  frequent  demands,  no  payment  had  yet  been 
made,  and  he  has  always  some  excuse  or  other ;  by  all  of 


1.  There  were  two  degrees  of  censure  (thikari) ;  Ist,  censure,  2nd, 
severe  censure  (kitto  thikari).  2.  This  person,  Kiyemon,  appears 
below  in  the  list  of  parties. 
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which  the  plaintiff  was  greatly  injured.  Sentaro  pleaded  as 
follows :  He  had  no  knowledge  of  any  loan  by  Keian  to 
his  father  Matabei,  and  moreover  he  found  on  inspection 
that  the  seal  on  the  alleged  instmment  of  loan  was  not  his 
father's  ;  so  that  he  could  not  be  liable.  The  witness  Hyoshi- 
chi  testified  as  follows :  It  was  true  that  Eeiun  was 
bom  in  Tsnnoye  village,  in  the  same  province  as  the 
witness,  and  Was  civilly  related  to  him,  that  the 
witness  was  entrusted  by  Keiun  with  a  sum  of  20  kwamme 
in  silver  to  keep  for  him  ;  that  subsequently,  in  the  last 
Serpent  year,  Eeiun's  disciple  Shimmyo  came  to  the 
wituess  and  requested  him  to  deliver  over  the  money, 
announcing  Keiuu's  intention  to  make  the  loan  to  Matabei 
as  requested  by  him ;  that  the  witness  immediately 
delivered  it  over  aud  the  loan  was  made  [to  Matabei] . 
Further  trial  was  had.  It  appeared  that  the  money 
said  to  have  been  lent  to  Matabei  was  really  not  received 
by  him  at  all  from  Shimmyo,  who,  it  appeared,  after 
receiving  it,  according  to  Keiun's  intention,  fiom  Hyosliichi, 
turned  it  to  his  own  use,  forging  au  instrument  of  loan 
and  decoiviug  Hyoshichi.  Both  Matabei  and  Shimmyo, 
however,  are  dead,  and  the  exact  facts  cannot  bo  ascer- 
tained. But  it  has  been  made  clear  by  the  trial  that  no 
loan  was  received  by  Matabei ;  and  the  plaiutiff  now 
thoroughly  regrets  having  brought  the  nction,  proceeding, 
as  he  has  done,  on  a  mistaken  idea  and  without  having 
another  consultation  [with  the  defendant] .  Hyoshichi  also 
is  now  aware  of  his  error  ;  for  he  at  first  corroborated  by  his 
testimony  the  statements  of  Eeiun,  declaring  that  the  money 
was  undoubtedly  lent  [to  Matabei]  by  Shimmyo,  although  the 
witness  had  had  no  other  personal  connection  with  the 
transaction  than  the  delivery  of  the  money  to  Shimmyo. 
He  thoroughly  regrets  his  culpable  conduct,  and  earnestly 
desires  the  pardon  of  Sentaro.  Bentaro,  on  his  part, 
declares  that  he  has  no  fault  to  fiud,  now  that  tl^e 
facts    have    been  made  clear.    For  these    reasons    leave 

¥•!•  xz.  Sap,  Pf.  111.— 17. 
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No.  61]  to  withdraw  was  asked  for  and  has  been  granted.  Now, 
as  for  Eeiun  aud  Hyoshichi, — Eeinn,  intending  to  lend 
to  Matabei,  father  of  Sentaro,  of  Hagiwara  village,  in  the 
same  province,  the  snm  of  money  which  he  had  deposited 
with  Hyoshichiy  of  Wada  village,  Washa,  entrasted  the 
matter  to  his  disciple  Shimmyo,  who  on  receiving  it  from 
Hyoshichi,  did  not  hand  it  to  Matabei,  but  kept  it  for  him- 
self, forging  an  instrument  of  loan.  Nevertheless  Eeion, 
sapposing  that  the  loan  had  really  been  made,  and  feeling 
impatient  at  getting  no  payment  in  answer  to  his  demands, 
prematurely  brought  action,  without  having,  [as  he  should 
have  had],  one  more  consultation  [with  the  defendant].  As 
for  Hyoshichi,  he  at  first  corroborated  with  his  testimony 
the  statements  of  Eeiun,  declaring  that  the  money  was 
undoubtedly  lent  to  Matabei,  although  the  witness  had  had 
no  other  personal  connection  with  the  transaction  thau  the 
delivery  of  the  money  to  Shimmyo.  These  two,  therefore, 
would  ordinarily  merit  some  severity  on  account  of  their 
culpable  conduct ;  but  as  they  have  asked  for  leave  to 
withdraw,  they  are  only  to  be  severely  censured. 

Such  being  your  decision,  we  all   respectfully  acknow- 
ledge it,  and  herewith  hand  up  our  document  of  submission. 
Eayei,  II  (Cock),  8,  21. 

Keitm,  of  the  Sairen  Temple,  New  Shingon  sect, 
Red-Seal  laud,^  in  Lower  Ichibugata  village, 
Tama    kori,    Bashu,     in    the    income-fief    of 

Nagasawa  Naiki Plaintiff: 

Iheiy  headman,  representative  of  Sentaro  and 
Kiyemoiif  farmers,  of  Eagiwara  village,  Uda  hori^ 
Washu,  in   the  deputy's   district  of  Ishiwara 

Scizayemon     De/endanU; 

Zenzoy  farmer,  of  the  above  Hagiwara  village,  re- 
presentative   of    Moslnchi,    elder,    and    Kihei, 

1.  Go-Bhu-inchi ;  the  Shogun^s  red  seal  was  nsed  in  grants  of 
tax-exempt  land,  of  "which  temples  were  the  most  frequent  bene- 
ficiaries. 
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farmer,  of  the  above  Hagiwara  village,  and  of 
Chomke,  headman,  and  Jimwsuke,  elder,  of 
Upper  Tagachi  village,  the  same  kon,  in  the 
deputy's  district  of  the  above  Seizayemou 
Witnesses  ;'^ 

m 

SafUforo,    Yogoro,     Jimhiro,    representatives    of 

Kisuke,  of  the  same  village Ditto  ; 

Kiyemon,   farmer,  of  Tsonaye  village,  Shikigami 
kori,  the  same  /nxm,  in  the  fief  of  Oda,  Lord  of 

lungo    Ditto; 

Hyoshichi,  farmer,  of  Wada  village     Ditto  ; 

Seibn,  farmer,  of  EUgenashi  village,  Yamaoe  korij 
the  same  kuni,   in  the  fief  of  Todo,   Lord  of 

Idznmi      Ditto; 

Kohunjo,  disciple  aud  representative  of  Eikoryo, 
of  the  Soyu  Temple,  Yuzu  Nembutsu  sect,  in  the 

above  Hagiwara  village  Ditto; 

To  the  Chamber  of  Decisions. 
I  also  have  appeared   and   made   acknowledgment  of 
the  above  judgment,  and  herewith  affix  my  official  seal. 

The  Proclamation -chief  2  of  the  Sbimpuku  Temple." 


j^No.  62]      Money  Transaction. 

An  Action  by  Kumazo,  of  Yashu,^  Kamma 
village,  against  Gibei,  of  the  same  kimif  in 
the  Ashikaga  New-land,*    Lower  Towd. 

1.  It  IB  in  the  Japanese  idea  not  at  all  im^Droper  for  a  witness 
to  have  a  representative.  Even  to-day  the  lawyer  may  testify 
in  Court  on  behalf  of  his  client.  2.  For  this  ofllcer,  see  Tart.  I, 
Here  the  Shimpuku  temple  is  probably  the  head- temple  of  the 
district,  to  which  the  plaintiffs  belonged,  aud  the  above 
officer  would  have  the  duty  of  keeping  a  record  of  all  lawsuits 
aflectiag  temples  within  his  district.  8.  Shimotsukc  hunl.  4.  Shin- 
den.  At  some  previous  epoch  this  district  had  been  reclaimed  for 
cnltivation,  and  was  popularly  known  by  the  above  name. 


860  PRIVATE   LAW  IN  OLD  JAPAN  I 

Ko.  62]  Dated  Kayei,  n  (Cock),  4,  18  (May  5, 1849).i 

1.     Consultation. 

''From  Ikeda,  Lord  of  Harima. 

The  above  acjbiou^  was  brought  before  Makino  of 
SuDshUy^  then  Temple  Magistrate  and,  a  summons  having 
been  issued  for  the  18th  of  the  2ad  month  of  the  year 
before  last  (Goat)  as  the  day  of  appearance,  trial  was 
had.  Pending  trial,  however,  the  office  was  vacated  by 
him,  and  the  cas*^.  on  coming  before  me,  was  again 
examined. 

The  ph.Intiff  Kumazo  alleged  as  follows  : — 
He  had  been  accustomed  every  year,  in  the  intervals  of 
agriculture,  to  journey  to  Sendai  to  sell  cloth,  and  had 
often  been  accompanied  by  his  eldest  son  Sakujiro  and  his 
second  son  Ichijiro.  But  the  plaintiff  gradually  found 
himself  less  aud  less  able,  by  r.eason  of  his  years,  to  make 
the  long  journey.  Unwilling,  however,  on  account  of  their 
yonthfnlness  and  inexperience,  to  send  his  two  sons  alone, 
ho  requested  the  defendant  Gibei,  a  relative  of  his,  who  was 
engaged  in  the  same  business,  to  take  charge  of  his  books 
and  conliuuc  supplying  his  customers  for  hiiu,  promising  10 
rt/o  a  year  for  his  travelling  expenses.  This  arrangement 
made,  Gibei  was  sent  for  the  first  time  in  the  6th  month 
of  the  last  Hare  year  (1848),  and  was  accompanied  by 
Sakujiro  and  the  other  son.  Ho  returned  to  the  village  in 
the  7th  month  of  the  same  year.  They  set  out  again  in  the 
2ud  month  of  the  following  (Dragon)  year,  and  returned  in 
the  oil  month  of  the  same  year ;  on  this  occasion  all  three 
were  to  have  gone  again,  but  Ichijiro,  on  account  of 
misbehavior,  was  kept  at  home,  and  Saknjiro  alone 
accompanied  Giboi.    The  method  of  keeping  their  books  was 

1.  Cited  from  "  SaUnjo-domc.''  2.  The  copyist  states  that  he 
bas  omitted  the  list  of  parties,  as  it  is  given  in  the  later  document 
8.  Sunsliu  ^vas  Sarnga  kuni.  Here  the  words  "  Lord  of "  are 
omitted  from  the  full  title. 
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to  close  the  aecoonts  of  each  year  in  the  year  following ; 
and  accordingly  they  went  over  the  accounts  of  the  above 
Hare  year  (1848)  in  the  spring  of  the  Dragon  year  (1844), 
and  balanced  the  receipts  and  expenditures.^  Sabseqnently, 
in  the  6th  month  of  the  Dragon  year,  Gibei  alone  was  sent 
ont,  Saki:giro  being  engaged  in  some  other  occupation ;  and 
he  returned  in  the  7th  month  of  the  same  year.  He  was 
afterwards  sent  alone  several  times  ;  and  daring  his  trip  of 
the  9th  month  of  the  ensuing  Serpent  year  (1845)  Sakujiro 
fell  ill  and  died,  in  the  10th  month.  Now  the  accounts 
for  the  preceding  (Dragon)  year  should  of  course 
have  been  gone  over  iu  the  spring  of  that  Serpent 
year ;  but  the  plaintiff,  not  ouce  distrusting  Gibei,  who 
was  a  relative  of  his,  and  believing  that  he  could 
learn  all  that  was  necessary  from  Sakujiro,  who 
had  chiefly  concerned  himself  with  the  business,  allowed 
the  accounting  to  be  postponed,  as  he  was  at  the 
time  occupied  with  other  undertakings.  After  Sakujiro's 
death  he  for  the  first  time  notified  Gibei,  on  his  return 
to  the  village,  that  he  was  ready  to  examine  the  accounts 
from  the  Dnigon  year  onwards.  But  Gibei,  who  had 
kept  the  books  io  his  possession  daring  the  two  years , 
Dragon  and  Sei'pent,  failed  to  retarn  them  to  the  plaintiff, 
notwithstanding  his  requests.  The  delay  continued,  on  one 
or  another  pretext,  until  finally  the  books  were  handed  over 
in  the  1st  month  of  the  ensuing  Horse  year  (1846).  On 
a  close  inspection  the  plaintiff  found  on  balancing  the 
receipts  and  expenses,  that  a  deficit  of  641  ryo,  1  bu,  2  shiif 
[in  gold  and  silver],  and  2  kwan  700  moiit  in  small  money, 
was  due  from^  Gibei.  Since  then,  demand  has  several 
times  been  made  to  him  for  payment,  but  he  has  done 
nothing  at  all  by  way  of  satisfaction,  always  offering 
some  plausible  excuse  or  other ;  so  that  finally  the  plaintiff 
has    been  obliged  to  bring  this  action.     During  the  trial 


1.  De-iri  (out-go  and  income).     2.  Hiki-aL 
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No.  B2^  witnesses  have  been  summoned  from  time  to  time  and 
all  the  accounts  have  been  compared.  The  greater  part  has 
been  made  satisfactory,  except  a  sum  of  260  ryo  collected 
from  customers  in  Sendai,  in  the  said  Dragon  year.  As 
to  this,  Gibei  pleads  that  he  sent  the  above  money,  on  the 
nth  day  of  the  7th  month  of  that  year,  during  his  stay 
in  Sendai,  to  Shichizayemon,  the  head  of  his  main  family 
Une,i  in  the  same  hmi,  Ashikaga,  the  town  of  Yoko,  by 
whom  it  was  received  on  the  22d  of  the  same  month  ;  and 
that  a  record  of  this  was  made  in  the  books  of  the  plaintiff ; 
and  that  the  defendant  on  his  return  to  the  village,  delivered 
the  money  and  the  account-book  to  Saknjiro.  [As  to  the 
detention  of  the  account-books :  the  defendant  claimed  that 
it  was  sufficient  to  say  thatj  after  the  above  occurrence 
entries  were  made  by  Sakujiro  in  his  own  handwriting, 
in  the  books  of  that  year,  of  some  money  transactions  of 
the  spring  of  the  [following]  Serpent  year ;  for  if  the 
books  had  in  fact  been  retained  by  the  defendant  from 
the  Dragon  year  onward  no  such  writing  would  have 
been  found  there.  But  it  may  be  that  these  entries 
were  made  by  Sakujiro  while  in  Gibei's  house  on  one  of 
the  visits  which  he  paid  him  before  his  death.  Further- 
more, [as  to  the  above  250  ryo\ ,  Gibei  alleges  that, 
when  he  delivered  the  money  to  Sakujiro,  Ichijiro  was 
present  also.  But  Ichijiro,  who  died  the  year  before 
last  (Goat),  said  in  his  lifetime,  when  asked  about  this, 
that  ho  knew  nothing  about  any  settlement  of  that 
item.  The  j^laintiff  acknowledges  that  the  trial  has  shown 
that  he  was  in  the  wrong  in  suspecting  and  charging 
Gibei  with  unfaithfulness  in  some  of  the  transactions,  and 
that  he  was  negligent  in  entrusting  Saki:giro  with  his 
[home]  business  (although  he  had  requested  Gibei  to 
take  charge  of  the  outside  trade  for  the  very  reason  that 
Sakujiro    was     too    young),    and    also    in    delaying    the 


1.  Ilon-ke, 
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accountiug.  But  he  is  unable  to  feel  perfectly  satisfied. 
as  to  Gibei's  dealings,  and  he  therefore  hopes  that 
further  trial  will  be  had. 

The  defendant  Gibei  pleaded  as  follows  : — 
He  had  been  engaged  in  selling  cloth,  during  the 
intervals  of  agriculture,  and  at  the  request  of  the  plaintiff 
he  had  made  journeys  to  Sendai,  either  alone  or  in 
company  with  sons  of  the  plaintiff,  for  the  purpose  of 
assisting  him  in  his  business.  From  the  6th  month 
of  the  last  Hare  year  and  onwards  this  had  occurred 
several  times,  and  he  had  received  10  ryo  a  year 
for  traveling  expenses.  The  above  facts  are  true,  aa 
related  by  Kumazo.  Wheu  the  action  was  tried  which 
Eumazo  brought  for  the  sum  of  641  ryoy  8  bu^  2  shu,  and 
2  hcan  700  vwn  in  small  money,  alleged  to  be  due  from  the 
defendant  for  receipts  from  customers  in  Sendai  during  his 
journeys  there  in  the  last  Dragon  and  Serpent  years,  and  the 
accounts  were  all  compared,  Eumazo  declared  that  out  of 
this  amount  a  sum  of  250  njOf  received  from  customers  in 
the  said  Dragon  year,  was  still  due.  But  this  sum,  it  had 
beeu  agreed  with  Sakiyiro,  was  to  be  delivered  to  Yabei,  of 
the  Eyo  House,  their  regular  courier,  to  be  transmitted  to 
Shichizayemon,  the  head  of  the  main  family  liue,  at  Ashi- 
kaga,  in  the  same  kuni.  He  therefore  delivered  it  to  an  agent 
of  Yabei  in  Sendai  on  the  5th  of  the  7th  month  of  the  Dragon 
year,  setting  out  thence  himself  on  the  6th,  and  returning 
to  the  village,  after  visiting  several  places,  on  the  16th 
of  the  same  month.  Subsequently  he  was  notified  on  the 
22nd  of  the  same  month  that  the  money  had  reached  Shichi- 
zayemon, and  he  received  it  from  the  latter  and  delivered  it  on 
the  29th  to  Sakujiro,  with  an  account-book  kept  in  his  own 
hand.  Ichijiro  was  at  the  time  present  and  ought  to  have 
had  knowledge  of  the  fact.  The  receipt  of  the  cash  was  also 
entered  at  the  time  in  the  books  of  Eumazo.  Furthermore, 
Enmazo's  assertion  that  the  defendant  had  kept  possession 
of  the  accoant-books  of  the  Dragon  and  Serpent  years  is  not 
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No.  62]  supported  by  the  facts ;  for  in  the  above  book,  which  is  that 
'  of  the  Dragon  year,  there  are  entries  in  Sakcgiro's  hand  of 
money  transactions  occnring  in  the  spring  of  the  ensning 
(Serpent)  yeiir.  The  fact  is  that,  according  to  report, 
Ichijiro  and  even  Sakcgiro  were  not  at  all  well  conducted, 
and  it  seems  not  unlikely  that  this  money  was  spent  in 
carousing  and  other  pleasures  by  those  two,  and  that  Ichijiro, 
upon  the  death  of  Saknjiro  (of  which  he  was  reiiUy  glad), 
craftily  prevailed  on  Kumazo  to  take  his  present  course, 
Ichijiro*8  intention  being  to  get  the  defendant  out  of  the  way 
and  obtaiu  full  charge  of  the  outside  business.  It  is  unrea- 
sonable on  the  part  of  Kumazo  to  make  the  serious  charge 
that  tliere  is  still  a  sum  due  from  the  defendant,  and  that 
the  accounts  have  not  been  straight  since  Saki\jiro's  dcnth, 
in  view  of  Knumzo*s  negligence  in  delaying  the  examination 
of  the  accounts  during  Sakigiro's  lifetime. 

The  witness  Shichizaycmon  testified  as  follows  : — 
He  carries  ou  the  business  of  cloth -selling  in  the  in- 
tervals of  agriculture ;  and  Glbei's  family  is  a  branch  [of  the 
witness's  family] .  He  had  heard  that  Gibei  was  accustomed 
to  travel  to  Sendai,  on  the  business  of  Kumazo,  either  alone 
or  iu  the  company  of  Saktgiro  and  Ichgiro,  Kumazo*s  sons, 
and  bad  made  the  journey  several  times  since  the  6th  montli 
of  the  last  Hare  year.  The  witness  also  had  customers  in 
the  same  place  ;  and  it  had  for  years  been  his  practice, 
whenever  a  remittance  of  money  was  necessary,  to  make  it 
through  the  courier  Yabei,  of  the  Kyo  House.  Sakujiro  also 
was  accustomed  to  remit  money  in  the  same  way  (thinking 
other  couriers  less  safe),  to  be  received  by  the  witness  when 
brought  by  Yabei.  This  being  the  general  custom,  the 
witness  received  from  Gibei,  then  on  his  travels,  the  sum  of 
250  t-yoy  on  the  22nd  of  the  7th  month  of  the  Dragon  year ; 
and  he  delivered  it  to  Gibei  on  the  29th  of  the  same  month, 
on  his  return  to  the  village. 

Now,  none  of  these  statements  can  be  accepted  as  oom> 
pletely  proved.  But  we  certainly  cannot  believe  the  statemeut 
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of  the  plainiifiy  at  whose  request  Gibei  travelled  to  Seudai, 
iu  Oshn,  seyeral  times  since  the  last  Hare  year,  to  carry 
on  his  trade  for  him,  that  there  is  au  nnpaid  residue  of 
250  ryOf  collected  from  customers  in  the  Dragon  year,  due 
from  the  defendant ;  for  [the  defendant's  statement]  that 
the  money  was  paid  into  the  proper  hands  after  his 
return  to  the  village  is  corroborated  by  the  testimony  of 
Shichizayemon,  of  Yoko  town,  Ashihaga,  in  the  same  Jmnit 
and  furthermore  there  is  in  the  cash-book^  delivered  to  the 
plaintiff  by  Gibei  tft  tbat  time  au  entry  of  its  safe  arrival. 
It  is  furthermore  unreasonable  for  the  plaintiff  to  assert  the 
existence  of  this  residue  when  he  had  [carelessly]  entrusted 
all  his  pecuuiary  affairs  to  Sakujiro,  the  very  person  whose 
youth  was  the  reason  for  requesting  Gibei  to  accompany 
him  on  the  jourueys.  Moreover,  in  the  account-book  of  the 
Dragon  year,  snid  to  have  been  for  some  time  kept  back  by 
the  defendaut,  are  entries  in  tbe  hand  of  Sakujiro  of  some 
pecuniary  transactions  iu  the  following  Serpent  year ;  so 
that  the  statement  that  the  book  was  not  received  by  the 
plaintiff  befoi'e  tbat  time  cannot  be  accepted.  Certaiuly  it 
must  be  said,  as  to  the  manner  in  which  his  books  were 
kept,  that  if  it  was  customary  to  settle  up  the  accounts  of 
one  year  in  the  year  following,  he  should  have  made  such 
an  examination  of  the  accounts.  His  negligence  in  leaving 
matters  in  Sakujiro's  hands  because  of  other  business  and 
in  delaying  the  examination  of  the  accounts  was  such  that 
we  cannot  accept  his  assertion  as  to  this  balance  due,  for 
it  was  set  up  only  after  the  death  of  Sakujiro  and  rested  on 
mere  suspicion. 

Trial  having  been  held  as  above,  the  parties  declared 
that  they  have  no  fault  to  find. 

The  result  of  the  trial  was  [the  testimony]  above 
recorded.  The  plaintiff's  claim  being  apparently  without 
foundation,     I  think  the  judgment  should  be  that  no  further 

1.  Kin'gin'deiri''shQ, 
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Mo.  62]    trial  be  had,   as  the  above  testimony  appears  to  require. 
I  therefore  consalt  you. 
Year  of  the  Cock, 
4th  month.'* 

2.     Document  of  Submission. 

"  Document  handed  up. 

An  action  has  been  tried  in  your  Court  for  the 
recovery  of  money  due  between  Kumazo,  of  Yashu,  Eamma 
village,  and  Gibei,  of  the  same  province,  Ashikaga  New- 
lands,  Lower  Town. 

The  Court  certainly  cannot  believe  the  statement  of 
the  plaintiff,  at  whose  request   Gibei  travelled  to  Sendai, 
in  Ouhu,   several   times   since  the  last  Hare  year,  to  carry 
on  his  trade  for  him,   that   there  is   an   unpaid   residue  of 
250   ryo,   collected   from   customers   in   the  Dragon  year^ 
due  from  the  defendaut ;   for   [the  defendant's   statement] 
that  the   money   was   paid  into  the  proper  hands  after  hiff 
return  to  the  village    is  corroborated   by   the  testimony 
of    Shichizayemon,     of    Yoko     town,    Ashikaga,    in    the 
same  kuni,   and    furthermore  there  is    in    the    cash-book 
delivered    to    the    plaintiff   by    Gibei    at    that    time    an 
entry  of  its  safe  arrival.    It  is  furthermore  unreasonable 
for   the   plaintiff  to   assert  the  existence    of   this  residue 
when    he    had    entrusted    all    his    pecuniary    affairs     to 
Saknjiro,  the  very  person  whose  youth   was   the  reason 
for    requesting    Gibei    to    accompany    him    on    journeys. 
Moreover,  in  the  account-book  of  the  Dragon  year,  said  to 
have  been  fur  some  time  kept  back  by  the  defendant,  are 
entries  in  the  hand  of  Sakiigiro  of  some  pecuniary  trans- 
actions in  the  following  Serpent  year ;  so  that  the  statement 
that  the  book  was  not  received  by  the  plaintiff  before  that 
time  cannot  be  accepted  by  the  Court.     Certainly  it  must  be 
said,  as  to  the  manner  in  which  his  books  were  kept,  that  if 
it  was  customary  to  settle  up  the  accounts  of  one  year  in  the 
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year  following,  he  shoald  have  made  saeh  an  examination  of 
the  acconnts.  His  negligence  in  leaving  matters  in 
Sakigiro*s  hands  because  of  other  business,  and  in  delaying 
the  examination  of  the  acconnts,  was  such  that  the  Court 
cannot  accept  his  assertion  as  to  this  balance  due,  for  it  was 
set  up  only  after  the  death  of  Saknjiro  and  rested  on  mere 
suspicion. 

The  Court  has  therefore  ordered  that  no  further  trial 
be  made.  We  all  respectfully  acknowledge  this,  and  here- 
with hand  up  our  document  of  submission. 

Kayei,  11  (Cock),  4, 18. 
Wakashichi,  representative  of  Kvmazo,  farmer,  of  Eamma 
village,  Aso  /ron,  Yashn,  fief  of  li,   Steward    of 

Palace-Cleaning Plaintiff: 

with  the  representatives  of  the  village  officials.^ 
GiJbei,  farmer,  of  Lower  Town,  Ashikaga  New-lands,   the 

same  kuni^  fief  of  Toda  Takejiro Defendant ; 

with  the  representatives  of  the  village  officials. 
Shichizayem(yn,  farmer,  of  Yoko  Town,  Ashikaga  New-lands, 
the  same  kunit  fief  of  the  same  ^eraou.,.  Witness;  ^ 
with  the  representatives  of  the  village  officials. 
To  the  Chamber  of  Decisions.'* 


[No.  63]     Money  Loan, 

An  Action  by  Eatsu,  widow  of  Seibachi,  of  Shimosa 
kuniy  Kemmikawa  village,  against  Jiugobei,  of 
the  same  village,  and  54  others,  before  the  Lord 
of  Sado. 

Dated  Kayei,  II  (Cock),  7  (August,  1849). 


1.  Mura-yakunin  iodai ;  the  village  officials  shoald  have  attended 
as  vouehen  of  the  parties  The  names  of  the  officials  have  been 
omitted  by  the  copyist.    2.  Lit.,  sommoned  for  examination. 
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No.  68]    1*     C<mstUUUion» 

**  From  Kasumi,  Lord  of  Sado. 

Action  for  a  money  loan,  by  Katsu,  widow  of  Seihachi, 
Shimosa  kimif  Kemmikawa  village,  against  Jingobei,  of  the 
same  village,  and  6  others.^ 

This  action  was  brought  before  me,  and,  a  first-seal 
summons  being  issaed  for  the  4th  day  of  the  2nd  month  of 
this  year  as  the  day  of  appearance,  trial  was  had.  Pending 
trial  Jingobei  and  5  others  of  the  defendants  settled  the 
claim  privately,  and  an  instrument  of  discharge^  in  due  foim 
was  filed.  But  one  of  the  defendants,  Shozayemon,  of 
Katsu ta  village,  in  the  same  kuni,  declared  that  he  had  no 
such  debt  as  that  for  which  suit  was  brought.  He  main- 
tained that  the  seal  on  the  instrument  [ofiered  by  the  plaintiff] 
was  not  his.  The  plaintiff,  on  examination,  claimed  that 
the  inslrumeut  was  one  which  had  been  received  by 
her  late  husband  Seihachi  for  a  loan  [to  Shozayemon] , 
and  there  was  uo  reason  to  suppose  that  the  seal 
was  not  genuine ;  that  the  defendant's  ac  ^crtion  was 
merely  an  excuse  invented  by  him  and  the  surety  to  avoid 
payment ;  and  that,  as  mauy  other  loans  had  been  made  by 
Seihachi  and  instruments  taken,  all  of  which  had  been  paid 
on  demand,  it  was  very  strange  that  Shozayemon  alone 
should  raise  srch  a  plea.  During  these  proceedings  an 
interpellations  was  filed  by  Shoshicbi,  son  of  Shozayemon, 
stating  that,  ;vhereas  an  action  for  a  money  loan  had 
recently  been  brought  by  Katsu,  widow  of  Seihachi, 
against  his  father  Shozayemon,  the  alleged  sura  was  one 
which  had  been  borrowed  for  him,  [Shoshicbi,]  of  the  said 
Seihachi  in  his  lifetime,  by  Jinsuke,  of  Koushibashi  village, 
in  the  same  kuni,  and  others,  Shoshicbi  being  at  the  time 

1.  The  discrepancy  between  this  figure  and  that  above  can  only 
be  aooonnted  for  by  sappoBing  that  the  repretentatiyes  were  6  in 
number.  S.  Sumi'kuchi'thoman,  8.  Kakt-komi  (nmning  in,  handed 
ia  irregaiarly)-0o  (complaint,  proceeding). 
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unable  to  pay  a  sam  lost  in  gambling  games  entered  iuto 
by  him  at  the  persuasion  of  those  persons ;  and  that,  as 
Seihachi  had  informed  him  that  he  would  lend  it  only  iu  the 
name  of  Shozayemon  as  debtor,  Shoshichi  had  reluctantly 
executed  an  instrument,  for  28  ryo,  2  bii,  in  the  name  of 
Shozayemon,  and  delivered  it  [to  Seihachi] ,  without  the 
knowledge  of  Shozayemon.  This  sort  of  a  transaction 
being  prohibited  by  law  and  too  important  to  be  overlooked, 
Shoshichi  was  examined  and  testified  as  follows  : — 

He  is  a  horse-doctor,  and,  when  in  the  last  Dragon 
year  he  went  to  a  neighboring  village  to  do  some  doctoring, 
he  met  on  the  road  Jinsuke,  of  Eoushibashi  ^  village, 
and  stopped  with  him  to  visit  Yasugoro,  of  Yokoto  village, 
in  the  same  province.  There  were  there  Goroyemon,  of 
the  witness*  village,  Kuinezo,  of  Yokoto  village,  Kanjiro, 
of  Kemmiknwa  village,  and  some  others.  After  being 
entertained  with  wine  and  viands,  tbe  witness  was  induced 
by  them  to  take  part  in  a  gambling  game.  At  the  end 
of  the  second  game  he  was  told  by  them  that  he  was  in 
debt  for  24  ryo,  2  bu ;  but,  as  he  did  not  have  that  sum 
with  him,  he  borrowed  it,  through  the  intervention  of 
Goroyemon,  Kanjiro,  and  the  others,  from  Seihachi, 
of  Eemmikawa  village,  who  was  said  to  be  in  the  habit 
of  lending  money  to  different  people.  But,  as  he  was  told 
that  the  instrument  must  bear  the  name  of  his  father 
Shozayemon,  he  reluctantly  executed  an  instrument  in 
the  latter's  name,  without  his  knowledge,  and  gave  it 
[to  Seihachi].  No  money,  however,  was  received  by  him 
at  the  time.  Subsequently,  iu  the  8th  month  of  the  Goat 
year,  he  was  told  by  Goroyemon  that  he  must  renew  the 
instrument,  because  Seihachi  claimed  that  the  debt  was 
increased  by  interest  to  28  I'yo^  2  bu.  The  witness  there- 
upon renewed  the  instrument,  and  at  the  same  time  wrote 

1.  The  meaning  of  this  name  ('*  calf-bridge")   shows  how  Sho- 
shichi came  to  go  to  that  region. 
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Ho.  68]  the  name  of  the  person  in  question  ^  and  of  his  relative 
Eazayemon  of  tLe  same  village,  as  sureties,  without 
informing  them,  and  delivered  it  to  Seihachi, — ^putting  no 
seal  on  it,  however,  since  he  was  a  son,  [not  the  head  of 
a  family,]  and  had  none.^ 

The  said  Jiusake,  Goroyemon,  Kanjiro,  Eumezo,  as 
well  as  Yasngoro  and  Sabnroyemon,  were  summoned  and 
examined;  but  they  declared  that  there  was  no  truth  in 
Bhoshichi's  story.  It  finally  appeared,  after  further  examin- 
ation and  repeated  confrontations^  of  the  persons  involved, 
that  Shoshichi*s  statements  were  false  and  that  he  had  not 
taken  part  in  gambling  ;  that  he  stopped  at  the  houses  of 
Saburoyemon  and  Eaujiro,  on  his  way  to  a  noighbormg 
village  to  do  some  doctoring,  and  only  played  chess  with  the 
above  two  and  Goroyemon,  Jinsuke,  Eumezo,  and  others, 
betting  *  10  or  20  sen  on  the  result ;  that  he  was  beaten 
and  lost  a  small  sum  and  requested  Seishichi  to  lend  him 
some  money,  who,  beiug  then  in  need  of  money  himself  in  a 
bargain  he  was  making  for  a  horse,  promised  to  borrow  it 
of  Seihachi,  through  the  intervention  of  Goroyemon  and 
Eanjiro,  but  the  promise  was  not  carried  out  and  the  money 
was  not  received  ;  that  afterwards,  in  the  8th  month  of  the 
Goat  year  (the  year  before  last),  he  was  again  in  want  of 
money  for  a  similar  reason,^  and  at  the  request  of  Seihachi 
made  out  an  instrument  for  28  lyo,  2  bit,  in  the  name  of  his 
father  Shozayemon,  and  delivered  it  to  Seihachi ;  that,  as 
Seihachi  did  not  have  the  entire  sum  at  hand,  only  8  f*yo 
were  received  on  account,^  the  residue  to  be  given  after- 


1.  Probably  Shozayemon,  the  father ;  tonin,  '*  this  person,*'  is 
constantly  used  where  the  reader  must  guess  at  the  reference. 
2.  This  second  docnment  was  apparently  signed  by  Shoshichi,  with 
his  father's  and  Eazayemon's  names  as  sureties.  8.  Aitai.  4.  Kake- 
ihogif  to  bet  on  chess.  Bakuyeki  is  the  term  for  *' gambling,"  and 
here  seems  to  be  confined  to  pnre  games  of  chance,  not  including 
betting  on  games  of  skill.  5.  That  is,  gambling  debts.  6.  Uehi- 
kin. 
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wards  ;  and  that,  before  this  was  done,  Seihachi  fell  ill  and 
died.  The  above  also  appears  from  the  account-books  of 
the  plaintiff  to  have  been  the  true  natnre  of  the  transaction. 
It  seems  that  the  instrument,  when  first  delivered,  bore  no 
seal,  and  was  probably  sealed  afterwards  in  Seihachi's  pre- 
sence, when  the  payment  on  account  was  made  and  the 
residue  promised,  bat  the  facts  as  to  this  part  of  the 
transaction  cannot  be  learned  with  certainty,  Seihachi  being 
no  more. 

Now,  as  for  Eatsu,  there  was  negligence  on  her  part 
in  bringing  the  suit  against  Shozayemon  without  conferring 
further  with  him,  even  though  she  did  not  know  that  the 
instrument  bearing  the  name  of  Shozayemon,  found  among 
Seihachi's  papers  after  his  death,  was  really  executed  and 
delivered  by  Shozayemon's  son  Shoshichi  without  his  father's 
knowledge,  and  that  Seihachi  had  never  handed  over  more 
than  a  part  of  the  loan.  Next,  as  to  Shoshichi,  .he 
played  chess,  in  the  last  Dragon  year,  with  Jinsuke  and 
others,  betting  10  or  20  sen  on  the  game ;  and,  when  he 
went  to  borrow  of  Seihachi  and  was  told  that  the  loan 
would  be  given  only  on  condition  that  the  instrument  was 
in  his  father  Shozayemon's  name,  he  delivered  [to  Seihachi] 
an  instrument,  without  seal,  bearing  the  name  of  his  father, 
and  received  a  sum  on  account.  When  the  action  was 
brought^  by  Eatsu,  widow  of  Seihachi,  against  Shozayemon, 
for  the  money  due  on  that  loan,  Shoshichi  was  afraid, 
and,  recalling  to  his  mind  the  chess-playing  with  Jinsuke 
and  others,  he  bethought  himself  foolishly  that,  if  he 
should  make  up  a  story  that  he  had  gambled  with  them 
and  had  obtained  through  their  intervention  a  loan^  from 
Seihachi  in  order  to  pay  the  gambling  debt,  and  should  file 
a  petition^  in  Court  to  that  effect,  the  others,  alarmed 
at    the    seriousness    of    the    charge    that   they   had  been 


1.  Aite-toru  (to  take  another  as  defendant).    2.  Kari-uke-morau, 
3.  Uttae-ideru. 
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No.  68]  engaged  in  this  violation  of  law,  woald  endeavor  to 
settle  the  case  privately  and  cease  to  troable  his  father 
Shozayemon  any  further;  and  so  he  brought  in  the 
interpellation  containing  false  statements  to  the  above 
effect.  Bat  now  he  realizes  his  misdoings  and  repents.  Aa 
for  Goroyemon,  Jinsoke,  Sabaroyemon,  Eumezo,  and  Eane- 
jiro,  they  stopped  short  with  betting  on  the  chess,  bat  for 
this  violation  of  law  in  betting  on  the  chess  (in  company 
with  Shoshichi)  they  are  now  thoroaghly  repentant. 

As  Shoshichi  has  paid  back  to  the  plaintiff  the  8  ryo 
borrowed  from  Seihachi,  and  as  Shozayemon  has  declared 
that  he  has  no  faalt  to  fiad  with  any  person,  the  whole 
affair  having  grown  oat  of  his  sou's  misconduct,  the  parties 
all  petition  by  a  joint-document  for  the  withdrawal  of  the 
action, — a  coarse  which  appears  to  be  perfectly  allocable. 
Now  though  Shoshichi,  Goroyemon,  Jinsuke,  Saburoyemon, 
Kumezo,  and  Knnjiro  were  so  culpable  as  to  make  bets  in 
violation  of  law,  yet  the  affair  occurred  in  the  last  Dragon 
year,  two  years  ago.  Shoshichi,  as  well  as  Katsu,  ought 
in  strictness  to  be  visited  with  severe  measures  for  their 
culpable  conduct,  but  now  that  leave  to  withdraw  has  been 
asked  for,  I  think  it  would  be  better  only  to  order  for 
Shoshichi  sever o  censure,  and  for  Kntsu,  censure,  omitting 
any  further  penalty;  and  as  for  Goroyemon,  Jiiisuke, 
Saburoyemon,  Kumezo,  and  Kanjiro,  to  make  no  order  for 
punishing  them  for  misdoings  of  so  long  ago.  All  should 
hand  up  a  document  of  submission,  acknowledging  the 
granting  of  leave  to  withdraw. 

I  consult  you  as  to  the  above  decision. 
Year  of  the  Cock, 
7th  month." 

2.     Jiuigment. 

**  Action  for  a  money  loan,  brought  by  Eatsn,  widow 
of  Scihnchi,  of  Shimosa  kunij  Kemmikawa  village,  against 
Jingobei,  of  the  same  village,  and  54  others. 
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The  claim  was  for  arrears  amonntiDg  to  some  829  lyo^ 
2  bUf  and  28  kwan,  200  mati  in  small  money,  due  to 
EatsQ,  widow  of  Seihaobi,  of  Bhimosa  kimi,  Ghiba  han\ 
Eemmikawa  village,  in  the  deputy's  district  of  Iwata 
Kawasabaro,  from  Jingobei,  of  the  same  village,  in  the 
ineome-fief  ofKobayashi  Toranosnke,  and  54  others,  and 
an  indorsing-seal  summons  was  issued  and  trial  had. 
Pending  trial  the  plaintiff,  after  consulting  with  Jingobei 
and  58  others,  privately  settled  ^  the  suit  agaiust 
these  defendants,  receiving  some  89  ryo,  1  6u,  and  9  kwaur 
700  mon  in  small  money,  out  of  the  801  ryo,  2  shu,  and 
28  kwan,  200  mon  in  small  money  [which  she  claimed] ,. 
and  agreeing  to  take  new  instruments  for  188  ryo,  8  bu, 
and  make  no  further  claim  for  the  remainder.  An  instru- 
ment of  discharge  signed  by  all  parties  was  filed.  But  the 
eouut^  in  the  complaint  against  Bhozayemon,  of  the  same 
korif  Eatsuta  village,  in  the  income-fief  of  Ishiwo  Oribe 
[was  not  included  in  this  settlement,  and]  his  son  Bhoshichi 
then  made  an  interpellation,  stating  that  the  loan  was 
really  made  to  him  for  pa3ang  a  gambling  debt  and  that 
his  father  Bhozayemon  had  no  knowledge  of  it  at  all. 
Witnesses  were  then  summoned  and  further  trial  had,  and 
it  appeared,  after  the  parties  had  been  confronted,  that 
Bhoshichi  had  in  fact  not  gambled,  as  he  had  stated, 
that  he  had  only  bet  on  chess,  and  that  his  statements  above 
mentioued  were  false.  It  also  appeared  that  Bhoshichi, 
without  informing  his  father,  had  arranged  with  Beihachi 
to  borrow  the  sum  of  28  ryo,  2  bu,  but  that  only  8  lyo  were 
received,  Beihachi  not  having  the  whole  sum  at  hand,  and 
that,  before  the  residue  was  received,  Beihachi  died. 

The  8  ryo  having  been  returned  to  the  plaintiff,  the 
parties  have  all  petitioned  for  leave  to  withdraw  the  action, 
declaring  that  they  have  no  further  all^ations  to  make,  and 
this  petition  is  granted  and  an  order  of  withdrawal  accord- 

1.  Baehi-akeru,  put  an  end  to.    2.  Bun,  part. 
W9L  zz.  Sap.  Ft.  lll«-ltl« 
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No.  68]  ingly  issaed.  As  for  Eatsa,  Shoshiehi,  Goroyemon,  Kamezo 
Saburoyemon,  Kai\jiro,  and  Jinsnke,  [the  following  orders 
are  made]  • 

Ab  for  KatsQ,  there  was  negligence  on  her  part  in 
bringing  the  suit  against  Shozayemon  without  conferring 
further  with  him,  even  though  she  did  not  know  that  the 
instrument  bearing  the  name  of  Shozayemon,  found  among 
Seihachi's  papers  after  his  death,  was  really  executed  and 
delivered  by  Shozayemon's  son  Shoshichi  without  his 
father's  knowledge,  and  that  Seihuchi  had  never  handed 
over  more  than  a  part  of  tbe  loan.  Next,  as  to  Shoshichi, 
he  played  chess,  in  the  last  Dragon  year,  with  Jiusuke  and 
others,  betting  10  or  20  sen  on  the  game  ;  and,  when  he 
went  to  borrow  of  Seihachi  and  was  told  that  the  loan  would 
be  given  only  on  condition  that  the  instrument  was  in  his 
futber  Shozayemon's  name,  he  delivered  [to  Seihachi]  an 
instrument,  without  seal,  bearing  the  name  of  his  father, 
and  received  a  sum  on  account.  When  the  action  was 
brought  by  Eatsu,  widow  of  Seihachi,  against  Shoyemon, 
for  tlic  money  due  on  that  loan,  Shoshichi  was  afraid,  and, 
recalling  to  his  mind  the  chess-playing  with  Jinsnke 
and  others,  he  bethought  himself  foolishly  that,  if 
he  should  make  up  a  story  that  he  had  gambled 
with  them  and  had  obtained  through  their  intervention 
a  loan  from  Seihachi  in  order  to  pay  the  gambling 
debt,  and  should  file  a  petition  in  CouL-t  to  that  effect,  the 
others,  alarmed  at  the  seriousness  of  the  charge  that  they 
had  been  engaged  in  this  violation  of  law,    would  endeavor 

to  settle  the  case  privately  and  cease  to  trouble  his  father 
Shozayemon  any  further  ;  and  so  he  brought  in  the  inter- 
pellation, containing  false  statements  to  the  above  effect. 

As  for  Goroyemon,  Jinsnke,  Saburoyemon,  Kumezo, 
and  Kanjiro,  they  stopped  short  with  betting  on  the  chess, 
but  this  betting,  as  well  as  Shoshichi's,  was  in  violation  o^ 
law  and  was  culpable  in  every  one.  The  parties  in  strict- 
ness deserve  severe  measures,  but,  as  leave  to  withdraw 
has  been  asked,   Eatsu  is  allowed  to  go  with  merely  a 
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censure,  Sboshichi,  with  severe  censure,  and  for  Goroye- 
mon,  Eumezo,  SabaroyemoD»  EaDJiro,  and  Jinsnke,  no 
order  of  punishment  shall  be  made,  the  offence  having 
occurred  so  long  ago. 

Such  being  the  judgment,  the  parties  are  to  hand  up 
a  document  of  submission ;  and  notice  of  the  judgment  is 
also  to  be  given  to  Hara  Tsugizo,  clerk  of  Iwata  Kuwa- 
saburo,  to  Nagata  Gorodayu,  retainer  of  Ishiwo  Oribe,  and 
to  Nomura  Yabei,  retaiuer  of  Yoshida  Shinan." 


SECTION  n.— CHATTELS.^ 


No,  70]"    Concerning  the  Business  of  Leasing 
Chattels  for  Hire} 

A  Memorial  by  the  Town  MtgiBtraies.^ 

Dated  Kokwa,  IE.  8  (September,  1802). 

1.     Memorial, 

"From  Odagiri,  Lord  of  Toaa, 
Negishi,  Lord  of  Hizen. 
In  order  to  obtaia  some  knowledge  of  the  facts 
relating  to  those  who  make  a  liyelihood  by  chattel  leases, 
we  have  had  a  report  prepared  as  to  what  is  commonly 
believed  on  the  sabject.'^  We  have  not  publicly  said  so 
on  the  occasion  of  examining  litigants,  yet  it  seems  to 
us  that  these  reports  reach  the  essence  of  the  subject. 
On  the  whole,  this  leasing  of  chattels  for  hire — household 
utensils  and  furnishings,  clothes,  and  the  like—,  if  made 
for  the  limited  period  already  prescribed  and  for  a  moderate 
chai'ge,  is  a  convenient  method  of  supplying  the  temporary 
needs  of  borrowers ;  and  the  practice  has  been,  for  some 
time,   to  order  restoration  of  the  articles  sued   for    and 

1.  Buppin  {buUU'hin) ;  this  seems  the  nearest  available  render- 
ing. 2.  The  numbers  of  the  oases  were  neoessarily  given  before 
printing  for  porposes  of  cross-referenoe,  and  after  printing  had 
began  some  changes  were  made  in  the  numbering  which  left  a  few 
numbers  unfilled  between  the  first  and  second  Seotions.  There  is  no 
gap  in  the  text,  except  that  one  unimportant  case  has  been  omitted. 
3.  Sonryo.  4.  Probably  to  the  Council  of  Btate.  Cited  from 
"  Shqjidome-tho,**    5.  Probably  like  the  one  appended  to  No.  88,  ante. 
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pftymeni  within  80  days  of  unpaid  charges.  In  the  class  of  .Sec.  n. 
eases  that  have  come  before  the  Coort  of  late  the  borrowers 
are  the  poorer  classes, — dwellers  in  back  streets,  people 
living  on  the  earnings  of  to-day,  ^  and  the  like.  If  they  once 
hH  sick,  they  have  no  capital  >  [to  support  them,]  and  no 
one  will  lend  them  money  in  the  ordinary  way ;  so  they 
lease  chattels  and  borrow  money  by  pawning  them,  or 
lease  the  chattels  and  then  pawn  them  again  with  the 
lessor,  or  borrow  money  directly,  the  transaction  being 
nominally  a  chattel-lease.  There  is  of  course  no  fixed 
rate  for  the  hire  of  the  chattels;  and  as  the  creditors 
are  liable  to  find  that  their  penniless  debtors  have 
fled  the  town,  escaping  secretly  to  the  country  districts, 
or  have  in  some  other  way  eluded  them,  they  naturally 
impose  rather  high  charges.  Now,  unless  claims  arising 
firom  these  transactions  are  relegated  to  private  settlement, 
the  cases  daily  brought  before  us  will  reach  a  large 
number ;  and  our  second  deliberation  in  the  last  Goat  year, 
three  years  ago  (1799) ,3  was  on  the  questions:  'Shall 
actions  on  chattel-leases  henceforth  be  rejected  ?  [If  not 
entirely,]  how  can  a  reduction  in  their  number  be  efiected  ?* 
In  former  times  there  were  persons  called  '  day-to-day 
lenders,'^  who  exacted  a  high  daily  interest  and  lent  for 
a  period  of  days.  For  each  transaction  they  made  out 
two  instruments,  one  of  which,  intended  for  show,  declared 
the  rate  of  interest  to  be  1  6tt  per  20  lyo  [per  month ; 
while  the  other  contained  the  actual  terms  agreed  on.] 
But    in  the    2nd    (Dog)  year  of  Ewansei  (1790),   strict 

regulations  were  issued  against   usurers,   and    since  then 

• 

the  term  '  day-to-day  loan '  has  gradually  disappeared 
and  that  of  '  chattel  leases  '  has  come  into  use  instead.  In 
the  same  way,  we  believe,  these  '  chattel   leases  '    will 


1.  Sono-M-guroihi !  hand-to-moath  penona,  who  nerer  have 
anything  layed  from  yesterday.  3.  Motode.  S.  Bee  ittfrat  2.  4.  Hi 
(day)'fuuhi  (instahnent)-4MuAi. 
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No.  70;  disappear  if  we  take  strict  measures.  Yet,  as  we  have 
said,  this  sort  of  transaetion  is  to  the  poor  man  a 
perpetual  spring  at  which  he  quenches  his  thirst  and 
obtains  refreshment  and  strength,  and  to  destroy  it 
entirely  would  be  a  fruitless  waste  of  effort  on  our 
part.  Our  conclusion  was,  after  much  deliberation 
that  where  the  claim  was  clearly  unconscionable  and 
oppressive,  the  guilty  party  should  be  censured  and 
either  sentenced  to  hand-stocks  or  committed  to  the 
charge  of  relatives  or  friends,  according  to  the  circum- 
stances ;  and  judgment  [for  the  recovery  of  any  part  of  his 
claims]  should  hardly  ever  be  given.  [This  rule  was 
followed.]  Those  whose  extortions  had  not  been  of  an 
aggravated  sort  were  talked  to  of  the  right  and  wrong  ^  of 
the  matter,  and,  as  a  rule,  they  acknowledged  the  justice  of 
what  was  said  and  entered  into  a  private  settlement. 
Out-and-out  usurers,  of  course,  were  on  conviction 
sentenced  to  banishment  to  a  distant  island.  But  since 
last  Goat  year(1799)^  it  is  a  fact  that  no  final  judgment 
has  been  rendered  in  an  action  for  hire  of  chattels  leased ; 
for  when  the  military  gentry  have  been  found  borrowing 
chattels  for  hire  or  even  in  possession  of  articles  suspected 
to  have  been  obtained  in  that  way,  they  were  reasoned 
with  on  the  right  and  wrong  of  the  matter ;  and  where 
lenders  were  found  leasing  chattels  for  hire,  instead  of 
lending  money  directly,  they  were  severely  reproved,  aud 
in  consequence  settled  the  claims  privately ;  so  that  there 
was  no  need  of  rendering  a  judgment  at  all. 

1.  Ri  (ftdvantage)-pat  (disadvantage).  The  nature  of  this 
peoaliar  Sinico-Japanese  expression  has  already  been  explained. 
The  whole  bearings  of  a  subject  are  sometimes  indicated  by  naming 
the  two  opposite  terms  involved,  thus  "  famess-neameBS  *'  ii 
**  distance  ".  So  here  rigai  signifies  all  the  considerations  that  bear 
on  a  question.  The  Court  set  these  forth  to  the  parties  and  urged 
them  to  act  in  accordance  with  the  dictates  of  reason.  2.  The  year 
of  the  decision  reached  in  the  next  document. 
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Saeh  are  the  considerations  affecting  this  subject.  [Sec.  II. 
The  complete  prohibition  of  these  chattel  leases  would 
inevitably  cause  great  distress  among  the  poorer  classes,  and 
we  believe  that  these  claims  should  be  dealt  with  in  the 
mode  already  followed.  Particular  note  should  be  takeu  by 
the  officers  of  our  two  Courts  ^  of  the  names  recorded  iu  the 
register  [as  professional  money-lenders]  ;  and  these  and 
all  others,  wherever  a  particularly  extortionate  claim  is 
made  or  the  defendant  is  specially  culpable,  should  bo 
punished,  according  to  the  circumstancesi  by  banishment 
to  one's  province,^  by  confinement  iu  hand  stocks,  or 
the  like. 

Such  are  our  views  on  this   subject,  expressed  after 
perusal  of  the  above  report. 
Year  of  the  Dog, 

8th  month  (September,  1802)." 

2.     Instructions  of  the  Town  Mar/istrates,  at  this  time  in  force, 

'Ma).  Actions  on  chattel  leases  forrestoration  of  the 
articles  and  payment  of  the  charges  ; 

(b).  Actions  on  money-loans,  in  which  final  judgment 
is  given  at  this  Court : 

The  trial  of  actions  and  disputes  of  every  kind  should 
take  place  as  soon  as  possible  and  judgment  be  rendered. 
With  regard,  however,  to  the  above  two  sorts,  even  though 
the  accounts,  etc.,  are  iu  proper  shape,  and  are  just  as 
alleged  by  the  plaintiff,  payment  should  henceforth  not  be 
ordered  immediately, — the  new  rule  in  this  point  departing 
from  the  previous  practice  of  ordering  payment  within  a  short 
time  even  without  requiring  an  instrument  of  ackuov/ledg- 
ment.  ^  A  joint  pleading  should  be  ordered,  the  case  tried 
by  the  Trial  Bureau,  and  most  probably,  after  the  right  and 

1.  The  two  Town  Magistrate's  Courts.  2.  Zai-sho.  3.  Ktichi- 
gaki,  the  written  acknowledgment  of  the  judgment  required  of  a 
defendant  after  jndgment  rendered.    See  No.  28,  ante. 
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Mo.  TO]  wrong  have  been  set  forth  to  the  parties,  payment  will  be 
made  and  no  judgment  need  be  rendered.  If,  however,  the 
ease  eomes  to  a  judgment,  the  defendant  mnst  draw  up 
an  instrument  of  acknowledgment,  declaring  that  he  will 
positively  not  fail  to  pay  as  ordered. 

The    above  resolution  was  reached  by  the  Lord  of 
Tosn  and  the  Lord  of  Hizen,  after  consultation. 

Kwansei,  XI  (Goat),  6,  27  (Jane  80,  1799)/* 


[No.  71]     Leading  of  Chattels  for  Hire. 

A     Town    Proclamation    by    the    Chamber    of 
Decisions. 

Dated  Bunkwa,  II  (Oxj,  2  (March,  1805). 

1.     Proposal^    by  tJie  Town  MatfistraUs  regarding  the  leadng 
of  cliattehfor  hire, 

*'It  has  been  a  custom  for  certain  money-lenders 
to  lend  small  sums  (known  as  *  day-to-day  loans  ' )  to 
that  class  of  townspeople  who  live  on  the  earnings  of 
each  day.  The  rate  of  interest  was  a  little  higher 
than  nsunl,  and  the  loan  was  used  by  them  as 
their  capital  for  that  day.^  However,  when  the  order 
of  last  Serpent  year  was  made  directing  the  private 
settlement  of  [ordinary]  money-loans,  the  makers  of  these 
day-to-day  loans  began  to  fear  for  their  repayment,'  and 
[in  order  to  evade  the  new  law]  they  resorted  to  leases 

1.  Vkagai'iho.  2.  They  spend  the  money  for  food,  etc.,  and  pay 
it  back  with  what  they  manage  to  earn  dnring  the  day.  There 
were  and  are  numbers  of  each  people  in  the  capital.  8.  This 
was  the  Order  of  Kwsnsei,  IX  (1797),  given  in  Nos. 
18  and  111,  by  which  ordinary  money-loans  due  before  that 
date  were  directed  to  be  settled  privately.  It  precluded  reoovexy 
of  a  mere  money-loan,  but  did  not  prevent  the  lessor  of  a  chattel 
from  reeoveriog  the  chattel  and  Its  hire. 
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of  dotheSy  beddiug,  etc.,  eluurging  a  fee  by  way  of  hire,  [See.  11. 
and  taking  an  instrameni  of  lease  from  the  debtor;  the 
hirers  then  pat  these  articles  in  pawn  with  consent  of 
the  lessors,  and  thas  obtained  money  for  their  temporary 
necessities.  Thus  the  hirers  were  nnder  a  double  burden 
even  greater  than  the  exoibitant  interest  before  paid, 
the  hire  to  be  paid  to  the  owners  of  these  articles,  and 
the  interest  to  be  paid  to  the  pawnbrokers.  We  have 
come  to  the  conclusion,  alter  much  deliberation,  that  it 
would  be  well  to  forbid  these  leases  of  chattels  for  hire, 
and  we  enclose  a  draft-proclamation  aimed  at  preventing 
these  exactions. 

The  lower  class  of  the  military  gentry  ^  have  fedlen 
into  the  evil  practice  of  hiring  articles  in  the  above  way. 
When  suit  has  been  brought  for  repayment,  sometimes 
the  parties  have  made  private  settlement,  sometimes  they 
have  proceeded  to  trial.  At  the  present  time  there  are  a 
number  of  suits  of  the  sort  pending,  in  which,  if  a  private 
settlement  should  not  be  reached,  a  full  trial  must  be 
had.  Nevertheless  as  the  lenders  have  been  guilty  of 
improper  conduct,  it  is  hardly  proper  that  payment  shoud, 
be  ordered ;  while  the  hirers,  who  also  are  reprehensible, 
certainly  deserve  some  penalty.^  It  would  be  well  to  make 
an  order  such  as  is  contained  in  the  enclosed  draft,  and 
to  have  it  apply  to  future  suits  only,  leaving  the  present 
litigants  to  go  unpunished. 

We  beg  to  make  the  above  proposal,  aud  enclose  the 
draft  of  a  town  proclamation. 

Year  of  the  Ox, 

2nd  month. 

Odagiri,  Lord  of  Tosa, 

Negishi,  Lord  of  Hizen." 


1.  Ookenin,    See  p.  9,  note  8. 

2.  The  creditors  aggravated  their  asnrioasness  by  taking  ad- 
vantage of  a  iomuraVi  needs.  The  debtors  were  guilty  of  oonduot 
onbeooming  a  tamurai. 
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No.  71;    2.     Draft  of  a  Toicn-Vtucl^imation. 

**  In  the  9th  mouth  of  the  last  Serpent  year  aProclamatioQ 
was  issued  regarding  actions  on  money-loans,  directing  that 
from  and  afler  that  month  such  actions  should  not  be 
brought  to  judgment,  but  that  [private]  settlement  should, 
after  trial,^  be  ordered.  Consequently  all  claims  for  the 
repayment  of  money,  whether  gold,  silver,  or  small  money, 
should  bo  settled  in  that  way.  But  those  who  make  a 
practice  of  lending  money  to  the  lower  classes  have  now, 
in  order  to  be  sure  of  [enforcing]  payment,  ceased  to  lend 
the  money  itself,  and  instead  lease  bedding,  etc.,  for  hire, 
taking  an  instrumeut  from  the  hirer,  who  raises  money 
to  satisfy  his  uoedB  by  putting  these  articles  in  pawn, 
Thus  tlie  debtors  are  subjected  to  a  double  burden — the  hire 
of  the  cliattels  and  the  interest  on  pledge-loan — and  are  in 
great  distress.  Moreover,  it  is  said  that  in  many  cases 
the  iustrunient  is  in  terms  a  lease  of  chattels,  but  in  reality 
it  is  money,  not  chattels,  that  the  debtor  receives.  This  is 
improper  conduct  on  the  part  of  the  creditor.  We  letim, 
fiirthennore,  that  these  loans  are  made  espicially  to  the 
military  giutry  and  privately  'fi  and  it  is  an  aggravation 
of  the  ofteuee.  However  no  punishment  will  be  inflicted 
on  those  who  have  taken  part,  since  there  have  been  no 
public  rcM^'ulations  a^^ainst  such  practices.  But  hereafter 
the  following  rules  shall  be  obeyed  : — 

(1).  Actions  brought  for  the  payment  of  arrears  of 
loans  of  gold,  silver,  or  small  money  made  at  the  customary 
rates  of  interest  sluill  be  taken  up  and  payment  ordered, 
if  the  instiumeut  of  debt  is  valid.-^  Loans  at  a  higher  rate 
than  tlif  i-uslouiary  one  are  strictly  forbidden. 


1.  A  provisional  examination,  to  discover  the  true  nature  of  the 
transaction.  2.  That  is,  without  informing  the  proper  officials. 
3  Tliat  is,  it  is  pio]^)erly  sealed  and  contains  uo  unlawful  pro- 
visions. 
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(2).     Actions  ou  chattel-leasesy^  where  the  debtor  is   [Seo.  II. 
really  in  need,   and  the  articles  are  the  cnstomnry  ones — 
clothes,  bedding,  etc,  nsed  for  the  purpose — shall  be  taken 
up  and  payment  ordered,  if  on  trial  the  transaction  proves 
to  be  a  lawful  oue. 

Note,  that  of  conrse  no  action  shall  be  maintained 
where  the  transaction  is  really,  though  not  nominally,  illegal ; 
the  [essential  and  sufficient]  rule  is  that  the  instrument 
of  debt  should  declare  that  the  lease  is  for  temporary 
convenience  and  should  limit  the  lease  to  8  days ;  furtlier- 
more  the  hire  should  not  be  more  than  the  customary  rate 
[of  interest] . 

If  these  rules  are  obeyed,  no  undesirable  consequences 
will  attend  thorn.  Hereafter  no  actions  on  leases  found 
to  be  tainted  with  illegality — as  where  the  articles  have  been 
hired  and  then  privately  put  in  pawn — shall  be  taken  up ; 
and  where  there  has  been  special  culpability,  a  penalty 
shall  bo  inflicted.  No  order  of  payment 'shall  be  made  in 
actions  on  chattel-leases  now  pending  ;  they  shall  be  left 
to  private  settlement.  The  above  rules  shall  be  obeyed, 
and  hereafter  all  oppressive  loans  forbidden.  Violations 
of  this  order  will  be  punished. 

The  above  is  to  be  published  in  all  the  wards. 
Year  of  the  Ox, 
2nd  month." 

8.     Achwwleihpncut  of  sa)ictwn, 

"We  acknowledge   the   receipt   of  your  order  to  issue 
a  Town-Proclamrttion  as  proposed  by  us. 
Year  of  the  Ox, 

2nd  month,  19th  day  (March  19,  1805). 
Odagiri,  Lord  of  Tosa, 
Negishi,  Lord  of  Hizen." 

1.  The  original  does  not  specify  whether  the  payment  of  the 
rent  or  the  restoration  of  the  article  was  denmnded ;  both  were 
apparently  included  in  the  same  action. 
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[No.  72]  Private  Settlement  of  Actions  far  Restora- 
tion of  Chattels  Leaded  and  for  Payment 
of  Fees. 

A  Reply  of  the  Lord  of  Kai,  Town  liagistraie,  io  a 
GonsolUtion  by  Nabeahima,  MiDister  of  PaUie 
Works,  Town  liiagistrate. 
Dated  Tempo,  XY  (Dragon),  8,  5  (September  16,  1644). 

1. 

*<  To  the  Lord  of  Kai. 

from  Nabeshima,  Minister  of  Pablic  Works. 

There  have  of  late  been  nambers  of  suits  for  the 
restoration  of  chattels  leased  for  hire.  The  plaintifb  did 
not  ask  for  the  payment  of  the  fee,^  bat  only  for  the 
restoration  of  the  article  leased.  On  trying  the  eases 
brought  on  loans  made  previous  to  the  Private-Settlement 
Order,>  it  appeared  that  in  a  number  of  them  the 
subsequent  pawning  of  the  articles  was  a  part  of  the 
transaction.  Ordinarily,  if  the  parties  cannot  settle  their 
dispute  privately,  they  are  to  be  sammoned,  trial  had,  and 
judgment  rendered.  But  as  regards  these  agreements  for 
chattel-leases,  there  is  a  Town- Proclamation  of  the  year  of 
the  Ox,  three  years  ago  (1841  ),3  as  well  as  an  official 
Regulation  ^  of  last  year,  6th  month,  7th  day  (July  4, 
1848),  forbidding  certain  reprehensible  sorts  of  leases 
whether  the  illegality  appeiirs  on  its  face  or  not.  Now  the 
charge  of  a  fee  in  these  leases  is  virtually  the  same  as  get- 
ting interest  on  a  loan  'fi  so  that  it  would  seem  proper  to 


1.  Ryoten;  the  enphemiBm  adopted  to  veil  the  tranaaetioik. 
2.  See  No.  118,  pott.  8.  This  does  not  appear.  4.  lustraotions  from 
the  Magistrates'  Offices  to  the  local  officials.  5.  That  is,  where  the 
lessor,  to  evade  the  law,  has  bought  and  leased  chattels,  and  the 
debtor  has  pledged  theee  and  got  a  loan,  the  lessor  has  attained  his 
original  purpose  of  making  a  profit  on  his  money  as  effeotnally  as  if 
he  had  lent  it  directly  to  the  debtor. 
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order  a  private  settlement  ia  actions  for  tlie  restoration  of  rg^  n. 
articles  leased  before  the  above  Order.^    However,  if  the 
debtor  not  only  refuses  to  i>ay  the  fee,  but  even,  tboogh  the 
creditor  has  his  deed-of-hand,  limited  to  8  days,  as  the 
regulations  reqoire,  declines  to  restore  the  article,  he  should 
be  deemed  cnlpable,  and  the  article  shonld  be  taken  away 
from  him  [for  the  creditor]  and  payment  [of  the  fees]  ordered.' 
Of  course  an  action  shall  betaken  np  if  founded  on  a  transac- 
tion which  is  really,  though  not  in  appearance,  an  unlawful 
one,  especially  where  chattels  are  leased  (instead  of  money 
loaned)  for  very  high  fees,'  even  though  the  instrument 
states  that  the  lease,  [as  required  by  law,]  is  for  8  days  only. 
These  seem  to  me  desirable  regulations  to  make,  and 
I  beg  to  consult  you  on  the  subject. 
Year  of  the  Dragon, 
8th  month.*' 
2.     Reply. 

**  A  claim  made  at  the  present  time  for  the  restoration 
of  chattels  leased,  where  the  lease  was  made  on  a  8-days' 
instrument  before  the  Private-Settlement  Order  is,  in 
essence,  an  unlawful  one.  My  opinion  is  that  after  trial 
of  the  case  it  should  be  disposed  of  as  you  say;  aud 
I  shall  adopt  the  same  practice  in  my  own  Court. 
I  reply  as  above. 

Tear  of  the  Dragon, 
8th  month." 


1.  See  Note  2.  2.  This  passage  exhibiU  plainly  the  real  nature 
of  these  so-oalled  Nollifieation  or  PriTate-Settlement  Orders.  Th^ 
were  bj  no  means  intended  to  extinguish  entirely  the  daioiS 
coTered  by  them,  or  to  cut  off  entirely  the  creditor's  remedy,  as  our 
preaoriptive  statutes  do.  A  compromise  was  ordered ;  but  if  the 
debtor  did  not  make  a  real  compromise,  in  which  the  creditor 
received  at  least  some  portion  of  his  due,  the  Court  would  enforce 
satisfaction.  Thus  the  debtor  was  not  allowed  to  reject  entirely  the 
creditor's  demand.  Other  passages  point  to  the  same  idea.  3.  That 
is,  the  fee,  if  compared  with  the  Talue  of  the  article,  is  equivalent 
to  a  very  high  interest. 
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[No.  73J  hiHtructioiis  regarding  Payment  in  Actions 
for  the  Restoration  of  Leased  Chattels  and 
Payment  of  Fees. 

A    Correspondence    of  the   Clerks  of  the  Town 
Magistrates. 

Dated  Year  of  the  Dragon  (1844), 
6th  and  7th  months. 

1.     Letter  from  the  Clei'k^  of  tlis  Town  Magistrates'   Office. 

•*  To  Tojo  Hacbidaya,  Esq., 
Nakajima  Kayemon,  Esq., 

from         Hara  Tsnruyemon, 
Nakata  Shintaro, 
Hara  Zeuyemon. 

We  offer  our  congratulations  on  your  continued  good 
health  and  your  diligent  performance  of  your  public  duties. 
An  instruction  was  recently  issued  that  payment  should 
be  ordered  in  actions  claiming  only  the  restoration  of 
chattels  leased  and  not  asking  for  payment  of  the  fees, 
where  the  chattels  had  been  leased  on  a  8-day&'  iustrument 
before  the  Private -Settlement  Order.  Recently,  however, 
disputes  of  this  sort  have  been  brought  to  the  local  officials, 
and  in  mauy  cases  the  subsequent  pawning  or  depositing 
of  the  article  was  a  part  of  the  transaction ;  and  we  are 
told  that  in  some  of  these  a  recovery  is  given,  if  the  circum- 
stances seem  to  justify  it.  But  the  Town-Proclamation  of 
the  Ox  year  and  the  Regulation  of  the  last  6th  mouth 
regarding  chattel-leases  were  intended  to  prevent  various 
leases  violating  or  evading  the  law ;  and  as  the  charging 
of  fees  is  virtually  the  same  as  getting  interest  on  a  loan,  an 
order  of  payment  in  actions  demanding  the  restoration  of 
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the  ehattel  would  seem  improper.^  On  onr  inquiry  upon  [Seo.  II. 
this  point,  we  were  instracted  to  deliberate  once  more; 
and  after  a  second  deliberation,  we  find  that  the  pro- 
•elamation  about  chattel-leases  was  made  with  the  purpose 
of  preventing  evasions  of  the  law  in  sach  transactions, 
and  that  in  this  case  the  transaction,  though  it  occurred 
before  the  Private-Settlement  Order,  was,  as  required  by 
law,  a  8- days*  lease  ouly,  and  therefore  the  debtor's 
complete  refusal  to  pay  the  fee  or  restore  the  chattel  is 
unlawful.  Accordingly  the  action  should  be  taken  up 
and  payment  ordered.  Transactions  found  on  trial  to 
be  mere  evasions  of  the  law,  especially  the  earuing  of 
large  fees  by  drawing  np  a  8-days*  instrument,  yet  letting 
the  lease  run  for  several  months,  should  be  disposed  of  at 
your  discretion. 

We  reply  as  above. 
7th  month,  2l8t  day. 

2.     Letter  from  Clerks  of  the  Town  Magistrate.  * 

'*  [In  many  cases]  chattel  leases,  made  before  the  Pri- 
vate-Settlement Order,  have  been  allowed  to  run  on  to 
the  present  time,  the  articles  having  been  pawned 
and  the  original  intention  having  been  to  gain  fees  for  a 
period   of  several  months,   that   is,   to   get  usurious  gains 


1.  TLe  writer's  point  seems  to  be  that  payment  (sumikata) 
of  the  fee  in  an  action  for  restoration  of  the  chattel  is 
uncalled  for.  But  the  term  iumikata  may  also  apply  to  the 
restoration  of  the  chattel.  In  that  ease  the  objection  of  the 
writer  wonld  be  based  on  larger  groands — ^that  the  whole 
tranaaotion  is  outlawed — and  "payment"  shoold  be  rendered 
"restoration  and  payment,"  or  " perfonnance."  2.  This  letter 
was  written  before  tbe  preceding  one;  bat  it  apparently 
was  not  the  letter  to  which  the  former  was  the  answer.  There 
was  probably  a  series  of  dooaments,  of  which  only  a  few  have 
been  preserved  or  copied.  The  correspondence  is  by  tbe  clerks 
■of  the  two  Town  Magistrates'  Offices ;  this  is  as  much  as  appears. 


niTATI   LAW  IM   OLD  JAPAN  : 

Mo.  78]  withoni  ehowing  it  in  the  inBtrameut.  If,  then,  suit  is 
brooght  merely  for  the  restoration  of  the  Mrtaeles,  and 
recovery  be  allowed,  it  is  as  if  they  were  allowed  to 
recover  their  capital,  though  withoat  intarest, — ^whioh 
does  not  seem  proper ;  and  these  cases  should  be  disposed 
of  by  an  order  of  private-settlement  according  to  what  can 
be  agreed  on  with  the  debtors.  Nevertheless,  if  a  case  arises 
in  which  a  person  is  really  obliged  to  borrow  some  articles 
(not  under  an  agreement  to  pay  a  fee),  and  then  [withoat 
previous  concert  with  the  lender]  puts  them  into  pawn^ 
should  they  not  be  restored  to  their  owner  ? 

We  beg  to  make  this  second  inquiry. 

Tear  of  the  Dragon, 
6th  month. 

Hara  Tsuruyemon, 

Sakuma  Eeiqiro, 
Nakamura  Jirohachi.'* 
8.     Letter  Jrom  a  Clerks 

**  According  to  our  instructions  after  a  second  inquiry, 

we  send  for  your  perusal  the  reply  received,  and  beg  the 

favor  of  your  opinion. 

Zeneayemon." 


[No.  74.]     Disposition  of  Actions  against  Militaty 
Gentnj  for  Restoration  of  Chattels  Leased. 

An  Inquiry  by  a  Clerk  of  the  Town  Magistrate. 

*<  In  Kayei,  Y  (Rat),  8,  8  (September  21, 1852),  it  was 

ordered  that  such  actions  be  disposed  of  as  proposed  by  us  in 

our  inquiry.    The  action  was  for  the  restoration  of  chattels 

leased,  by  a  woman  Rise,  of  Dobo  ward,  Tashima,  Tei^in- 


1.  This  was  evidently  sent  with  Letters  1  and  S  aa  enclosares. 
2.  Cited  Irom  "  Yo-sJuijidanie'iho." 
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Bliita,    [Yedo,]  against  the  Palace  AttenclaiitB  ^  Teii  and  {Bm*  II. 

two  others.       There  was  recently  a    7tb-day   case'    of 

the    same  sort,  and  a  trial   was    had  after     summoning 

the   parties.     However,  after  deliberatiou  by   the  Coart» 

another  summons  ^  to  appear  in  6  mouths,  as  is  proper 

in  money  actions,  was  decided  on.     The    ease    was  to 

be  tried  before  long  to  determine  whether  performance  should 

be    ordered.      On    the    28th  of    last  month,    however, 

the  same  plaintiff  brought  an  action  founded  on  the  Mime 

transaction  against  Seika  and    one    other,    Timekeeping 

Attendants    of    the    West    Palace^      The    complaint   in 

the  last  case  has   beeu   served   on   the  defendant    ^'eika, 

and  if  in  the  case  against  Teii  an  order  for  performance 

is  issued,  two  actious  based  on  the  same  facts  might  be 

decided  differently,  which  would  be  improper.     Accordingly 

both  parties    [in  the  case  against  Teii]    were  summoned 

a  few  days  ago  and  trial  had.     The  defendant  asserted 

that  no  chattels  were  really  leased,  but  only  money  loaned. 

The  plaintiff,  on  the  contrary,  positively  asserted  that  there 

had  been  a  lease  of  chattels.     The  two  thus  contradicted 

each   other   directly.     They   were   summoned   once  more, 

and  it  was    announced  to  them    that    in    view    of   their 

contradictions     it    would   be    useless    to    try     the     case 

further,  aud  that  in  any  case,  even  though  the  plaintiff's 

assertion  were  true,  yet  the  charging  of  a  fee  for  chattel 

olans  was  the  same  as  getting  interest  on  a  money  loan 

[and  hence  the  claim  was  necessarily  relegated  to  private 

settlement] .    The  best  way  of  disposing  of  the  case  seems 

to  be  to  order  an  amicable  settlement,  postponing  the  case 

for   6   months   more;   then,  if  no  settlement   is  reached, 

to  summon  them  next  1st  month,  examine   the    matter 

again,  and  order  performance. 


1.  See  p.  166,  anu.    2.  That  is,  aoase  dealt  with  bj  a  aingla 
Magistrate,  not  going  to  the  Chamber.    8.  Yobida$hi. 
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Ko.  74]  Piitbric,^     Actious    on    chattel   leases  have   of   late 

increased  constantly,  and  many    of  the   transac- 
tions   are    foond    to    violate   the  terms  of   the 
Town -Proclamations   on  that    subject;    iu    snch 
cases  the  parties  are  usually  instructed  that  an 
amicable   agreement    is   better.     The  transaction 
iu    tlie  present  case  was  not  entirely  in  accord 
with   the   directions   of    the    Proclamation ;    yet 
[the  essential  rules  were  obeyed,  for]   the  lease 
was    limited     [to    8    days]     and   an  instrument 
countersealed  by  a  witness   was  taken,   so  that 
tbere  is  no   important   deviation   from  the  Pro- 
clamation rules,  and  [performance  may  be  ordered] , 
as  you  propose. 
As  regards  the  case  last  brought,  a  notice  of  receipt 
of  the  first  summons  has  been  sent  to  us  [by  the  plaintiff] , 
and,   as  at  the   present  stage  it  is  hardly    necessary    to 
consult    you,    it  seems  better  to  order  a  postponement; 
during  the  interval  it    will   appear   whether   an   amicable 
agreement  can  be  reached  or  whether  a  second  summons 
will  be  required  in  order  to  secure  it,  and  tb^s   can  be 
reported    [to  the  Magistrate,]   as  the  regulation  requires, 
when  the  trial  has  been  finished. 

Such  is  the   conclusion  reached  by  all  the  members 
of  our  Bureau  on  deliberation  ;   and  accordingly  we  inqoire 
your  opinion  on  the  subject. 
Year  of  the  Rat, 

8th  month. 

Tojo  Hachitaro." 


[No.  75]      Lease  of  a  Trade-mark  and  a  Livery. 

An  Action  between  Jihei,  son  of  Dengobei,  of  Numadza 

1.  The  letter  is  evidently  addressed  to  the  writer*s  luperior,  the 
Town  Magistrate,  and  it  is  the  latter  who  adds  the  rnbric. 
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town,   Shunshu,!    and    Gonnojo,    reuter    of   the   [Sec.  11. 
shop  of  Sabei,  in  Yokoyama  town,  same  kimi. 
Dated  Kyoho,  V  (Rat),  2,  4  (March  12,  1720). 

"  The  plaintiff,  Jihei,  of  Namadzu  town,  Shunshu, 
deputy's  district  of  Kobayashi  Mutazayenion,  brought  suit, 
alleging  that  his  father  Dengobei  had  inherited  the 
right  to  wear  a  crested  livery,^  and  the  right  to  use 
the  shikinjo  trade-mark  ;  ^  that  these,  with  the  trade-name  ^ 
[of  the  plaintiff  ]  were  deposited  in  charge  ^  of  Fakumoto 
Baiken,  living  in  the  shop  of  Sabei,  iu  Yokoyama  town, 
18  years  ago,  in  the  year  of  the  Bat,  the  sum  of  80  r\jo 
being  advanced  as  security-deposit,^  at  a  royalty*^  of  1 
hu  per  month ;  that  on  account  of  Baiken*s  poverty  the 
said  livery  and  trade -mark  were  given  up  by  bim  and 
were  afterwards  deposited  with  Gonnojo  of  the  same 
place,  upon  the  same  agreement  as  before  ;  and  the  plaintiff 
demanded  that  as  the  royalty  was  now  in  arrears  for  4 
years,  Gonnojo  should  pay  the  amount  due  or  return  the 
livery,  trade- mark,  and  trade- name.  But  Gonnojo  auswered 
that  his  nrrciirage  of  interest  had  occurred  in  consequence  of 
the  unfavorable  condition  of  the  drug-trade,  and  that,  if 
this  continu4'd  and  no  iiiiprovemont  occurred,  he  would 
return  the  above  articles  aud  the  trade- uame. 

On  trial  it  appeared  that  the  livery,  trade  mark,  and  trade- 
name had  in  fact  been  deposited  with  (Tonpojo,  and  tliat  the 
royalty  was  in  arrears.  JUit  as  Gouuojo  promised  that  he 
would  return  the  livery,   trade-murk,    and  trade-uame   as 


1.  Saruga  ^wf^i/.  2.  Go-mon-tsuki  yakulccn;  a  coat  bearing  the 
crest  of  a  daimijo  and  indicating  that  the  bearer  had  a  connection 
with  his  house,  as  retniner,  servant,  etc.  3.  Sliili)iJo  hamhau. 
Shikinjo  was  a  drug  used  for  perfuming  the  breath  ;  hamhait  means 
usually  a  livery  worn  by  servants,  but  here  is  applied  to  tlie  board  or 
other  sign  bearing  the  name  of  the  medicine.  "Pjitent  "  nioilicines 
of  all  sorts  are  still  very  popular  in  Japan.  4.  Myodai.  5.  Azuhnri; 
a  eapheniism  for  lease.  6.  Shihikin ;  a  guaranty  that  the  articles 
would  be  returned.     7.  Tohtyo-kin  (lit.,  profits-money.) 
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Ko.  75]  stated  above,  he  was  mereljr  required  to  make  oat  an 
instrnment  to  that  effect,  and  no  order  was  made  as  to  the 
royalty.  An  instrument  signed  by  Jibei  was  [also  taken  up 
and]  placed  iu  the  official  record-chest.  The  complaint 
and  answer  together  were  then  sent  for  cancellation  of  the 
indorsing- seals.  *'i 


[No.  76j      Transportation  of  Freight. 

An  action  between  Heibei  and  another,  of  Tnkeno- 
uchi  village,  Yashu,^  and  Mizuyemon  and  10* 
others,  of  Mikami  viUage,  same  ktini,  before  the 
Lord  of  8hinano.9 
Dated  Temmei,  I  (Ox),  12,  11  (January  24,  1782).^ 

1.     Beport  of  the  Case, 

**  Heibei  aud  another,  of  Takenouchi  village,  Haga  koti, 
Yashn,  in  the  income-fief^  of  Oknbo,  Lord  of  Idzn,  brought 
suit,  alleging  tbat  they  followed  the  occupation  of  freight- 
forwarders,  receiving  the  paper  and  tobacco  goods  sent  for 
sale  from  Sakesu  town  by  the  Earasuyama  company,^  of 
the  same  Aon',  and  sending  them  on  to  the  freight-forwarders 
of  Kobe  village,  of  the  same  koi'i :  and  that  Mizuyemon  aud 
10  others,  freight^for warders  of  Mikami  village,  in  the  same 
h'ori,  and  in  the  income-fief  of  Ashino,  Under-Steward 
of  the  Imperial  Kitchen,  were  interfering  with  the  plaintifis' 
business.  The  parties  were  summoned  by  indorsing- 
seal,*^   and  trial  was  had.     It   appeared  that  the    paper- 


1.  This  was  the  regular  procedure  at  the  oouolaaiou  of  a  oase 
before  the  Cbaxnber.  Compare  No.  13,  Art.  2,  ante.  2.  Shimotsnko 
kimi.  3.  Theu  Finance  Magistrate.  4.  Taken  from  *'  Saihandome' 
«/<o."  5.  Chigyo.  See  Part  I.  6.  Karoiuyama  was  a  place-name, 
Applied  to  a  kind  of  paper ;  probably  identical  with  Bein's  Ktsnuki' 
ifcima .    7.  Uraban ;  that  is,  before  the  Chamber  of  Decisions. 
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goodB  forwarded  from  Sakeaa  town  after  being  See.  U. 
bought  by  the  paper-dealers  were  known  as  the  "  guild 
£oods/'  while  the  paper  sent  from  that  place  for  sale  else- 
where was  termed  **  auetion-sale  goods."^  Tobacco  sent  to 
Yedo  was  called  '*  Tedo  goods/'  and  that  intended  for  the 
neighborhood  [about  Sakesn  town]  was  called  *' auction- 
sale  goods.*'  Thus  far  the  parties  agreed,  but  as  on  other 
points  they  contradicted  each  other,  it  was  difficult  to 
reach  a  conclusion.  They  were  therefore  ordered  to  abide 
by  the  arrangement  settled  upon  in  Horeki,  YII,  Ox 
(1757)  ;^  that  is,  the  <* auction- sale"  paper  goods  were  to 
be  forwarded  through  the  freight-forwarders  of  Takenouchi 
Tillage,  while  the  **  guild  goods  "  were  to  be  taken  by  the 
forwarders  of  Mikami  village ;  and  the  tobacco  was  to  be 
forwarded  in  the  same  way.  The  parties  were  ordered  to 
hand  up  instruments  of  acknowledgment  and  to  avoid 
disputes  in  the  future.  The  above  decision  was  communi- 
sated  to  Ashizawa  Hachiro,  retainer  of  Okubo,  Lord  of 
Idzu,  to  Arai  Seikichi,  retainer  of  Ashino,  Uuder- 
Steward  of  the  Imperial  Kitchen,  and  to  Eatayama  Bunzo, 
retainer  of  Soyei  Yeyan  ;^  and  the  complaint  and  answer 
together  were  sent  for  cancellation  of  the  indorsing- 
seals." 


1.  The  subject  of  the  case  is  one  that  ooonrs  more  frequently 
in  the  later  Sections  of  Part  III, — interference  with  a  prescriptive 
right  to  a  monopoly.  Here  the  plaintiffs  had  possessed  the  right  to 
deal  with  certain  classes  of  freight,  and  hence  it  became  important 
to  know  JQst  what  kinds  of  goods  were  incladed  under  the  customary 
names.  The  first  class  was  the  goods  bought  wholesale  by  a  nakama 
(a  firm  or  company  belonging  to  a  guild),  probably  for  sale  in  Tedo ; 
while  the  second  was  apparently  the  goods  sent  out  by  the  producers 
for  direct  sale  to  the  petty  ooantry-dealers.  2.  As  later  oases  wiU 
show,  an  agreement  as  to  the  limits  of  such  a  franchise  was  often 
made  between  all  parties  and  preserved  for  scores  of  years  as  in- 
dicating the  extent  of  the  presoriptiTe  right.  S.  This  is  a  formality 
customarily  employed  after  the  decision  of  any  important  case. 
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No.  7(r    2.     ImtrumejU  of  Submissiofi, 

''On  trial  of  our  dispute  the  old  docnment  of 
Genroku,  IH  (1690),  given  by  Takenonchi  village  to 
Mikami  village  [to  settle  the  respective  privileges  of  the 
parties] ,  was  found  difficult  to  decipher.  In  the  subse- 
quent memorandum  of  Kyoho,  XYIII  (1788),  the  payment 
of  a  commission  ^  [to  the  defendants]  was  recorded ;  but 
this  was  confined  to  the  Euroba  paper,  and  did  not  apply 
to  the  Karasuyama  paper  sent  from  Sakesu  town ;  so 
that  this  did  not  settle  the  dispute.  In  Horeki,  VU^ 
Ox  (1757),  another  document,  sealed  by  Sayemon  and 
another  for  Takenonchi  village,  was  given  to  Genji  Uyemon, 
freight-forwarder  of  Kube  village,  in  which  it  was  stated 
that  tlie  forwarding-rights  of  Klhei,  a  party  to  the  dispute 
then  pending,  were  transferred  in  entirety  to  Mikami 
village.  It  thus  appeared  that  the  goods  purchased  by 
the  members  of  the  paper-guild,  not  only  the  Kurasuyama 
company,^  but  nlso  the  Torinoko  company,  should  be 
taken  for  forwarding  by  Mikami  village.  As  for  the 
**  auction-sale  "  goods,  they  should  be  taken  for  forwarding 
by  Tiikenouchi  village,  notwithstanding  that  auction-sales 
are  made  at  a  number  of  new  places  other  than  the 
prescriptive  ones.^  The  plaintiffs'  assertion  that  the 
transfer  of  Kihei's  right,  as  stated  in  the  above 
document,  was  a  single  exceptional  case  is  not  well 
founlcd.  Nor  is  there  any  proof  of  the  defendants'  claim 
to  collect  a  commission  from  paper  goods  forwarded  from 


1.  Ko$en;  the  defendants  claimed  either  to  haye  the  privilege  of 
forwarding  certain  goods,  or  to  oblige  the  plaintifffl  to  pay  a  commis* 
sion  if  the  latter  forwarded  thorn.  2.  As  a  share  {nakama)  was  often 
divided  among  a  nnmber  of  bouses,  the  word  *'  company  "  will  hers 
be  used.  3.  The  defendant  wished  at  least  to  restrict  the  plaintiffs' 
business  to  those  places  and  persons  where  a  prescriptive  right  was 
clear.  But  the  Court  lays  down  a  general  rule,  allowing  the  plaintiff 
to  forward  independently  of  the  question  whether  he  has  aver  taken 
to  the  place  before  or  not. 
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Sakean  town.  The  same  is  trae  ^  of  leaf-iobacco  ^  freight.  [Beo«  II. 
Bat  tobacco  for  Yedo  is  to  be  taken  by  Takenonchi  village. 
In  the  first  place  the  old  account-books  of  the  plaintiffs 
show  the  records  of  tobacco  forwarded  by  them.  Moreover, 
it  is  unlikely  that  Mikami  village  will  suffer  appreciably, 
even  though  no  commission  be  coUected  by  it  as  stated 
in  the  Eyoho  document.  Furthermore,  though  the  docu- 
ment of  Horeki,  YII,  speaks  of  the  transfer  of  certain 
forwarding-rights,  without  distinguishing  between  '*  guild 
goods"  and  <' auction- sale  goods/'  yet  as  Jibei  and 
Heibei  of  Takenouchi  village  have  been  following  the 
general  occupation  of  freight- forwarding,  there  is  no 
reason  why  their  business  should  be  restricted  to  the 
forwarding  of  paper  goods.  ^  So  that  the  tobacco,  as  well 
as  the  paper,  is  to  be  forwarded  to  the  next  village  ^  by 
the  plaintiffs. 

The  above  order  has  been  issued,  and  if  we  violate 
it,  we  are  to  be  punished.  We  accordingly  hand  up  this 
instrument  of  submission. 

Temmei,  I  (Ox).  12,  11  (January  24,  1782). 
The  plaintiff,  Heibei ,   representative  of  Heibei,   com- 
pany-chief, and  Jf'bei,  farmer,   of  Takenouchi  village,  Haga 
kari,  Yashu,  in  the  fief  of  Okubo,  Lord  of  Idzu  : 

The  defendants,  Miznyemon,  Bubei,  and  Jinyemon, 
representatives  of  Hikoyemon  and  another, 
farmers,  Hikosuiyemon,  company-chief,  Jinyempn 
headman,  of  Mikami  village,  the  same  kori,  in 
the  income-fief  of  Ashino,  Under-Steward  of  tbe 
Imperial  Kitchen,  Mizuyemon,  and  four  others, 
farmers,  and  Buhei,  presiding  headman,  of  the 
same  village,  in  tlie  income  fief  of  Soyei  Yeyan. 
To  the  Chamber  of  Decisions." 

1.  Ills  impo88ible  to  tell  which  pait  of  the  preyioas  conolasions 
this  refers  to.  2.  This  seems  to  be  the  meaning  of  kusa-ni.  3.  The 
ooimeotioii  between  the  qualifying  clause  and  the  oonolusion  is  not 
dear. 
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[No.  77]     Interest  on  Money  Loans. 

A  Proclamation,  with  Notes  thereon. 

Dated  Eyoho,  XIV,  Cock,  (1729). 

1.     Proclamation.    Dated  Kyoho,   XIV,   (Cock),    10,   26, 
(December  14,  1729  j.^ 

"After  the  re-coinage  of  gold  and  silver  iu  the 
Oenroku  period  (1688-1708)  the  price  of  grain  advanced 
considerably.  Lately,  however,  it  has  fieJlen  off  again. 
Notwithstanding  this  decline  in  grain-prices,  the  interest 
on  loans  and  pledges  remains  the  same  as  befoi*e,  to  the 
great  embarrassment  of  the  people.  Accordingly  it  is 
proclaimed  that  hereafter  the  interest  paid  on  money 
loaned  since  Geuroka,  XV  (1702),  shall  be  not  more 
than  5  per  cent ;  ^  so  that,  where  money  loans  previoasly 
made  are  renewed  at  the  end  of  the  year  with  notes 
payable  in  the  future,  the  interest  shall  be  as  above. 

The  redaction  above  ordered  shall  not  affect  loans  on 
which  the  interest  is  now  in  arrears.  The  above  role 
shall  be  strictly  obeyed  by  borrowers  and  lenders.  If 
borrowers  fail  to  pny,  the  creditors  should  report  to  the 
Magistrate.  If  the  rednoed  interest  is  not  taken,  the 
borrower  shall  bring  the  matter  before  the  Magistrate. 

1.  RitokUt  rihu.  2.  Taken  from  '*  Bundm-sothO'itho,**  8.  Oo-hu, 
The  unit  was  diyided  into  10  wari ;  and  each  wari  was  oonoeived  at 
having  10  bu.  Henoe  5  per  cent,  is  '*  go-bu"  16  per  cent.  **  icM-wm 
^-6ii,'*  etc. 
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New  money  loans  may  be  made  privately,  on  whatever  [See.  IIL 
ierms  the  parties  please,  except  that  no  excessive  interest 
mimt  be  contracted  for. 

The  above  rules  are  to  be  strictly  kepfc  in  mind. 
Year  of  the  Oock, 
10th  month.'* 

12.     An  Inquiry  addressed  to  the  Finanes  Magistrats  by  a 
Ohrk. 

Dated  Eyoho  XIV,  Cock  (1729). 
"  (1).  The  order  has  been  issued  that  there  should  be 
no  redaction  iii  the  case  of  loans  whose  interest  is  now  in 
Arrears.  Does  this  apply  only  to  loans  ou  which  the 
interest  is  entirely  unpaid,  excluding  the  cases  where 
some  portion  has  been  paid  ? 

Appended  Note*    Just  so. 

**  (2).  The  proclamation  states  that  new  money  loans 
not  secured  may  be  made  privately,  on  whatever  terms  the 
parties  pleased,  that  in  case  of  non-payment  the  creditor 
shall  bring  the  matter  to  Court,  and  that  in  case  the 
reduced  is  not  allowed,  the  borrower  shall  come  to  Court 
about  it.  Now  is  payment  to  be  ordered  not  only  in 
ease  of  [ordinary  unsecured]  loans,  but  also  in  case  of 
loans  on  pledges  [where  the  parties  have  transacted  the 
matter  privately  ^  ]  ? 

Appended   Note,     We  shall  consult  [the  Chamber] 
and  let  you  know. 

<'  (8).  In  regard  to  new  money  loaus,  it  is  declared 
that  they  may  be  made  privately  on  whatever  terms  the 
parties  please,  except  that  oppressive  interest  was  prohibited. 
Does  this  mean  that  interest  on  [ordinary]  money  loans 
made  previous  to  the  date  of  the  proclamation  is  to  be  paid 

1.  TfaiB  seemB  to  be  the  only  aplanation  of  the  Bente&oe. 


898  PRIVATE   LAW   IN   OLD  JAPAN: 

No.  77]  off  at  the  rate  of  not  more  than  5  per  eani.,  while  interest 
on  loans  made  thereafter  shall  bear  interest  as  the  partiea 
please  ? 

Appended  Xoie,     Just  so. 

These  questions  in  regard  to  the  payment  of  ordinary 
loans  and  pledge-loans  have  arisen  in  conneetion  with 
transactions  of  the  sort  in  various  villages,  upon  which  the 
deputies  have  consulted  us. 

Year  of  the  Cock, 

11th  month. 

Ina  Hanyemon." 

8.     liesolution  of  the  Chamber  of  Decitiofis, 

Dated  Kyoho  XIV  (Cock). 
'*  If  in  the  instruments  of  lonn  the  rate  of  interest 
appears  as  a  part  of  the  original,  recovery  shall  be 
granted  [without  further  delay] ;  but  if  the  entry  appears 
to  have  been  written  in  after  the  execution  of  the  docu- 
ment, an  examination  into  the  facts  shall  first  be  made." 


[No.  78]     Interest  on  Money  Loans. 

A  Resolution  of  the  Chamber  of  Decisions. 

Dated  Gembun,  I  (Dragon),  9  (October,  1786).^ 

1.  Resolutum, 

*' Interest  on  [ordinary]  money  loans  and  on  hypothecs 
was  [in  Kyoho,  XIV]  lowered  from  the  high  rate  of  20 
per  cent,  to  the  rate  of  5  per  cent.  Now,  however,  an 
order  shall  be  issued  prescribing  15  per  cent,  as  the 
proper  rate. 

The  above  was  determined  at  a  session  of  the  Full 
Chamber,** 

1.  Taken  from  **  Injoihin-cho  of  Gembun,  IV." 
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2.     Appended  Order.  [Beo.  IIL 

"  Interest  on  [ordinary]  money  loaus  and  ou  hypotheea 
shaU  be  lowered  to  16  per  cent.,  payment  being  ordered 
at  this  rate.'* 


[No  79]  Correction  of  the  Rate  of  Interest  in 
Land-Pledge  Instruments  hearing  no  Seal 
of  the  Headman  or  no  Place-name  or  in 
any  way  not  corresponding  to  the  Land^ 
etc.y  and  in  Tenancy  Contracts  simila^'ly 
defective^  both  being  regarded  as  Hypothecs. 

A  Resolation  of  the  Chamber. 
Dated  Gembun,  I  (Dragon),  9,  21  (October  25,  1786).^ 

'<  Since  Kyoho,  XIV  (1729),  land-pledge  instraments 
bearing  no  seal  of  the  headman,  no  place-name,  ^  or  in  any 
way  not  corresponding  to  the  land  pledged,  ^  are  to  be 
regarded  as  h3rpothec8.  Such  claims,  then,  are  to  be 
treated  on  the  footing  of  [ordinary]  money  loans,  and 
the  sum  doe  is  to  be  paid  off  at  the  end  of  80  days.  ^ 

Note,   that   arrears  in  the   payment   of    rent   by  the 
tenant  are  therefore   to  be   assimilated   to  interest  on   a 
loan^  and  are  not  to  exceed  15  per  cent. 
Year  of  the  Dragon. 
9th  month. 

The  above  was  determined  at  a  session  of  the  Fnll 
Chamber.*' 


1.  Taken  from  *'  Knkidome'$ho,*^  2.  Meitko ;  probably  the  axana 
or  name  of  a  plot  of  land,  given  to  it  when  originally  reelaimed. 
See  Simmons,  Notet  on  Land  Tentiret  etc.,  p.  101.  3.  The  written 
inatniment  not  correctly  describing  the  land  pledged.  4.  In  the 
earlier  periods  the  regular  prooedore  for  money  loans.  6.  The 
pledgor  often  received  the  land  back  from  the  pledgee  as  tenant,  and 
paid  rent  to  the  pledgee  during  the  term.  Numerous  loans  and 
lawsuits   involving    this    transaction  will    be  found  in  Part  VI.. 
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[No  80]     Interest  on  Money  Loans. 

A  Regulation.  ^ 
Dated  Eampo,  I  (1741).' 
"  Interest  on  house-pledges  and  all  other  loans,  wheie 
the  contract  calls   for    more  than   15  per  cent.,  shaU  be 
reduced  to  15  per  cent.'* 


[No.  81]  Unsigned  PostscnptSy  Notes^  etc.^  as 
well  as  Instruments  not  reciting  the  Prin- 
cipal and  Interest  J  to  be  invalid. 

A  Resolution  of  the  Chamber.' 
Dated  Anyei.  Vm  (Hog),  9  (October,  1779). 
*'  Instruments  not  reciting  the  amount  of  principal  and 
the  rate  of  interest,  postscripts,  notes,  and  the  like,  merely 
stating  the  rate  oi  interest   and  not   signed,    are    to    be 
regarded  as  invalid,  and  no  interest  may  be  collected. 

This  has  been  the  practice  hitherto,  and  it  baa  now 
been  confirmed  on  consultation." 


[No.  82]      Reduction  of  the.  Rate  of  Interest  from 
1  hi  per  10  ryo  to  1  hit  per  20  ryo. 

A  Reply  by  a  Town  Magistrate  to  his 
Colleague. 
Dated  Kwnnsei,  II  (Dog),  6  (June,  1790).^ 

1.     Inquinj, 

"  To  the  Lord  of  Kawachi, 

from  Ikeda,  Lord  of  Ghikugo. 


1.  Taken   from    '' Kajoruiten-sho,*'      2.  Sadame.     8. 
inferred  from  the  document.    4.  Taken  from  **  KahtdomB-^k^.** 
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In  the  trial  of  money-loan  cases  brought  before  [See.  m. 
me,  [  have  in  some  cases  found  the  interest  fixed  at 
aboat  1  6tt  per  10  ryo,  or,  in  small  money  124 
ffion  per  6  kwammonJ  On  examining  the  precedents,  I 
foond  one  in  which  a  penalty  was  inflicted  for  charg- 
ing 1  bu  for  less  than  10  ryo,  bat  not  for  charging  1  bu 
for  jast  10  ryo.  In  such  a  case,  then,  pH3nnent  at  this  rate 
shonld  not  be  ordered,  bat  the  right  aud  wrong  of  the  matter 
should  be  set  forth  to  the  parties,  and  they  shonld  be  for- 
bidden to  transact  loans  at  so  high  a  rate,  in  order  that 
justice  may  prevail. 

The  above  is  the  conclusion  I  have  reached,  and  I  now 
ask  the  favor  of  your  opinion. 
4th  month." 

2.     Appended  Note, 

"  The  rate  of  1  ^  per  10  t'yo  is  certainly  usurious  as 
compared  with  the  [now  legal]  rate  of  1  bu  per  20  ryo^ 
lu  my  Office,  too,  I  find  no  precedent  for  inflicting  a  penalty 
where  1  bn  per  10  ryo  has  been  taken.  I  shall,  in  such 
cases,  do  as  you  propose  to  do,  and  when  a  claim  is  made 
fur  interest  at  about  1  bu  per  10  ryo,  order  payment  at  the 
rate  of  1  bu  per  20  ryo, 

1  reply  as  above. 
Tear  of  the  Dog, 
4th  month. 

Hatsukano,  Lord  of  Eawachi." 

8.     Beply  to  tlis  Note, 

«  To  the  Lord  of  Kawachi, 

from  Ikeda,  Lord  of  Chikugo. 


1.  The  rates  here  given  are  per  month.  Thus,  there  being 
4  hi  in  1  ryo,  1  6tt  per  10  ryo  is  80  per  cent.  Kwammon  (see  Part  I> 
is  1,000  iMm. 
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No.  99]  My  idea  as  to  the  proper  praetiee  proves   to  agree 

exactly  with  yours ;  so,  in  accordance  with  your  appended 
note,  we  shall  both  adopt  the  same  practice. 
5th  month.** 


[No.  83]      Amendment  of  the   Ride  in  regard  to 
Interest  on  Money  Loans. 

A  Proclamation-Order  from  the  Council  of  State  to 
the  Three  Magistrates. 
Dated  Tempo,  Xlil  (Tiger),  9,29  (November  1,  1642).i 

1.     Proclatfiation. 

"  To  the  Three  Magistrates  : 

'  (1.)  Hitherto  the  interest  on  money  loans  in  general 
has  been  16  per  cent.  It  is  now  ordered  that  hereafter 
the  rate  shiill  be  1  bu  per  26  f-yo.  Not  the  least  excess 
beyond  this  shall  be  allowed.  Sundry  charges  exacting  a 
higher  rate  under  other  names  are  of  course  prohibited. 

(2.)  On  loans  already  made  at  the  usurious  interest  of 
20  per  cent,  the  rate  shall  be  reduced  to  the  above  figure  of 
1  bn  per  26  njo.  Loans  may  be  made  at  lower  rates  as  the 
parties  please. 

(8.)  The  rate  shall  apply  to  all  loans  whatever,  even 
though  from  the  funds  of  royal  abbots^  or  other  persons  of 
high  position. 

(4)  The  fixing  of  the  above  rate  of  interest  on  money 
loans  is  not  to  be  looked  upon  as  a  cause  of  loss  to  money- 
lenders ;  it  rather  tends  to  their  peace  of  mind.s 


1.  Taken  from  "  O-kakitiuke-tome-iho"  and  **  Shin-hartgam- 
iho."  It  has  been  already  said  the  title  Sambugyo  (Three 
Magistrates)  is  probably  merely  the  popular  name  for  the  Chamber  of 
Decisions.  2.  See  No.  32,  ante.  3.  By  relaxing  the  strain  on  the 
debtor  class  and  preventing  bankruptcies  and  flight. 
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Moneyed  persons  ought  to  lend  their  money  for  the  benefit  [See.  in. 
ofsoeiety;  borrowers  are  not  to  be  so  reprehensible  as 
to  £ul  to  pay  what  they  owe.  Lenders  should  sue  for 
their  money  only  when  it  cannot  be  helped,  showing 
aprightness  and  sincerity  in  all  their  dealings,  and  obeying 
the  regulations  of  Ewansei,  IX,  Serpent  year,^  for  money 
actions.  If  these  rules  are  violated  and  ui^ust  dealing 
practiced,  they  will  on  conviction  be  severely  reproved. 

The  contents  of  the  above  shall  be  procluimed  through 
all  the  wards  and  villages. 

9th  month.* 

The  above  order  is  to  be  announced  in  all  those  places 
where  the  proclamation  of  Ewansei  was  announced.^ 
Judgment  shall  be  rendered  hereafter  only  on  careful  exami- 
nation  of  the  facts.  Where  ui^ust  dealing  is  discovered,  it 
should  be  carefully  investigated  for  violations  of  the  above 
rules,  and  defaulting  debtors  who  have  been  ordered  to 
pay  are  to  be  carefully  examined  again,  and  payment  again 
ordered." 

2.     Proposal  by   the  Cliamher  in  connection  xcith  tJie  above 
late. 

Dated  Tempo,  XIII  (Tiger),  10,  25  (November 
27,  1842). 
*'  (1),     Money  loans   made  before  the  end   of  the  last 
9th  month  at  an  interest  of  more  than  1  bu  per  25  lyo  shall 
be  ordered  paid  at  the   rate  of  1  bu  per  25  ryo,  if  suit  is 
brought  on  or  after  the  1st  day  of  the  present  month. 

(2).     If  the  instrument  of  loan  is  dated  on  or  after 


1.  Probably  No.  IS,  ante.  2.  The  "  places  *'  probably  refers  to 
the  coimtry  districts  ;  and  the  idea  is  merely  for  the  officials  to  take 
pains  that  the  annooncament  is  made  in  all  places  where  the  Shogan> 
ate  judicial  authority  reached.  This  last  paragraph  is  a  direction 
appended  for  the  bcDeflt  of  the  Magistrates  in  their  eiifoi'cement  of 
the  proclamation. 
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No.  dSj  the  Ist  day  of  the  present  month  ^  aud  bean  a  hi^^Mr 
interest  than  1  bu  per  26  ryo^  no  suit  shall  be  entertained 
thereon. 

(8).  Part  payments  and  final  settlements  of  money 
loans  upon  private  agreement  pending  trial  shall  be  made 
at  the  rate  of  1  ryo  per  25  //h. 

(4).  The  present  schednk  Ibr  instalmeat-payments 
after  judgment'  has  been  oalcnhited  for  an  interest  of 
1  bu  per  20  ryo;  but  as  the  difference  between  that  rate 
and  the  one  now  ordered  is  not  considerable  enongfa  to 
cause  serious  embarrassment  to  the  debtors,  the  schedule 
of  instalments  shall  remain  unchanged. 

(5).  The  rate  now  ordered  is  to  apply  eqnaUy  to 
loans  from  funds  of  royal  abbots  and  other  persons  of 
high  position;  the  rate  is  to  be  lowered  to  1  bn  per  25 
ryo  for  loans  made  op  to  the  end  of  the  last  9th  month, 
and  suits  on  loans  made  since  then  at  a  higher  rate  are 
not  to  be  taken  up. 

(6).  Now  that  the  present  order  has  been  issued 
[reducing  the  rate  of  ioterest] ,  if  debtors  are  found 
acting  reprehensibly  in  the  private  settlement  of  their 
debts,  judgment  shall  be  rendered  against  them,  after 
trial,  strictly  and  unfailingly;  if  there  is  delay  m  the 
payment  of  instalments,  execution  in  bankruptcy  shall 
issue  as  speedily  as  the  circumstances  may  require. 

(7).     The  rules  for  the  disposition  of  suits  on  money 
loans  hold  good  also   for  actions    concerning  deposits,^ 
hypothec  of  cultivated  land  or  of  houses,  and  ground-rent 
and  shop-reut. 

(8).     Hitherto  there  have  been  various  wajrs  of  attempt- 
ing  to  enforce  pa3rmeot,  where  one  of  the  military  gentry  has 


1.  The  proclamation  had  been  issued  on  the  i9th  of  the  9th 
month.  2.  The  reform  in  procedure  which  aboliBhed  the  instalment* 
payments  was  not  effected  till  the  next  year.  See  No.  S8,  aat«» 
3.  Chokin,    See  No.  127,  pott. 
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been  ordered  to  repay  a  loan  and  has  £Euled   to  hand  in  the   See.  IH] 
instahneuts  as  ordered.    Hereafter,   if  a  ease   ocean    in 
whieh  snoh  a  debtor  enlpably  fails  to  have  his  retainer  make 
the  payment,  no  lenieuey  shall  be  shown  in  dealing  with 
him,  and  strict  fulfilment  of  the  obligation  shall  be  required.* 

In  all  cases  whatever  of  loaus,  payment  shall  be 
ordered,  according  to  the  provisions  of  the  Proclamation, 
after  earefully  trying  the  case  and  considering  all  the 
circumstances. 

The  above  order  is  proposed  by  us  for  sanction. 

Tear  of  the  Tiger, 
10th  month." 

8.     AeknowUdt/fnerU  of  Sanction  received, 

**  We  acknowledge  the  receipt  of  an  order  to  proceed 
exactly  in  accordance  with  oar  proposal  to  the  Lord  of 
Echizeu."! 


[No.  84]     Interest  on  Money  Loans. 

A  Reply  by  the  Town  Magistrate  to  an  laquir}'  by 
officials  of  the  Lord  of  Owari, 
Dated  Kayei,  VI  (Ox^,  2,  29  (AprU  7,  1868). 

1 .     Inquiry, 

**  To  the  Town  Magistrates, 

from  the  Lord  of  Owari's  Castle- Officers  : 

The  townspeople  who  have  lent  money  to  the  retainers 
of  the  liozd  of  Owari  are  bringing  soits  in  his  Office  for 
repayment.  In  such  suits  is  the  calcalatiou  of  interest  to 
include  the  month  in  which  the  suit  is  brought  ?  And  if  the 
rate  agreed  on  is  higher  than  6  per  cent,  is  it  to  be  lowered 
to  that  figure  ?  Or  shall  the  interest  calculation  not  include 
the  month  of  the  suit  ?" 

1.  PresidiDg  Councillor  of  State. 
V«l.  3U.  Sap.  Ft.  ill.-90. 
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No.  84)    2.     Appended  Ueply, 

"  Interest  should  be  calealated  according  to  the  second 
alternative  mentioned  by  you.     The  rate  is  not  to  be  higher 
-than  1  b\i  in  25  t^tu  fts  ordered  in  the  last  Tiger  year,  11 
years  ago. 

Year  of  the  Ox, 
2nd  mouth. 

Ido,  Lord  of  TsuBhima.'* 


[No.  85]      Omission   of  Interest  for  Intercalary 
Months  in  Judgments  on  Money  Loans. 

A  Beply  by  the  Town  Magistrate  to  a  Consultation 
by  tljo  Finance  Magistrate.! 
Dated  Kayoi,  VI  (Ox),  10,  18  (November  13,  1853).2 

1.     Consultation. 

"  To  Ido,  Lord  of  Tsushima, 

from  Honda,  Lord  of  Kiiga. 

In  ordering  payment  in  actions  on  money  loans  the 
practice  lias  been,  in  the  calculation  of  interest,  to 
omit  the  intercalary  month  and  a  statement  to  this 
effect  has  been  made  in  the  instrument  of  submission 
Tvhich  the  parties  arc  caused  to  sign  after  judg- 
ment rciulered.  The  reason  is  that  if  wo  include  the 
intcrcahiry  month  or  months  the  result  would  be 
unfair  [to  the  debtor] ;  for  [the  agi-eed]  16  per  cent,  [per 
year]  is  iiitondcd  to  be  the  interest  for  a  whole  year, 
whctlier  or  not  an  intercalary  month  happens  to  occur 
duriii<?  a  Lnviii  year  or  not.  '*     The  terms  of  the  Order  of 


1.  Taken  from  "  Shnji^dnmc-sho:'     *2.  ProbaLly.     3.  For  the  old 

Japanese  Calendar,  aee  Vwxi  1. 
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last  Tiger  yenr,^  however,  indicste  that  the  interest  account  [Sec.  III. 
is  to  be  calculated  by  monthly  instalments.^  *8hali,  then, 
the  interest  calculation  be  made  on  the  basis  of  a  whole 
year,  and  pajrment  ordered  accordingly  ?  I  cannot  find 
any  precedents  in  my  office,  and  I  therefore  consult 
jon  on  the  point. 

Year  of  the  Ox, 
10th  month." 

U.    Apjtemled  Reply, 

'<  Your  letter  of  consnltation  has  been  received,  and 
search  has  been  made  for  precedents.  I  found  that  tbere  has 
been   a   regular     practice   on    the    subject.      In   the    last 
Hare   year,   the   very   year   succeeding  the    Tiger  year,^ 
it   was    agreed,    at   a  consultation    of   my    predecessors, 
to  omit  the  iutercalaiy  month,  and  interest  has  since  been 
calculated  on  that  basis.     A  copy  of  the  form  for  order- 
ing interest  is  herewith  enclosed  for   your  information. 
The  above  is  my  reply. 
Year  of  the  Ox. 
10th  month. 
Ido,  Lord  of  Tsushima." 

8.     KncloHcd  ( 'opij  of  HcHolutian  and  Form  of  Order, 

**  The  followiug  form  of  order  was  determined  upon,  ou 

consultation  betweeu  Torii,  Lord  of  Kai,  and  Abe,  Lord  of 

Totomi,*  Tempo,  XIV,  Hare  year,  Gth  month  (July,  1848) : 

*  Both    parties    being    present     after    trial    had,    ou 

summons  to  appear  for  joinder  of  suit  on date, 

in  the  action  brought montb, day,  on  a  claim 


1.  Tempo,  XIII,  1842;  No.  83.  ante,  2.  Becuu^rC  t'le  rate  of 
interest  was  fixed  at  1  ba  per  month  per  25  ryo.  It  is  obviouH 
that  in  years  when  an  intercalary  month  occurred  this  rate  \Vi>uUl 
exceed  lo  per  cent.  B.  The  year  of  th3  law  in  question.  4.  Town 
Magistrates. 
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No.  «>]  for ,  against ,  by ,  of ^ward,  renter 

of shop,     on     an    instmment    dated ^year, 

month,  the  following  is  declared  to  be  the  state 

of  accounts : 

Principal, ryo  in  gold. 

That    is  to  say, ryo,  with  interest  for 

months,  excluding  intercalary  months,  from 

year, month,  to        year, month,  at  the 

rate  of  1  bu  per  month  per ryn. 

Total  amount  due,   principal  and  interest: 

ryo  in  gold. 

Part  payments, ryo  received, years,. 

months. 

Remainder, ryo  in  gold,  now  due. 

The  above  statement  of  the  amount  due  is  declared 
by  both  parties,  after  iuspoction,  to  be  correct,  and 
they  have  no  objection  to  make  against  an  order  of 
payment.    Let  it  therefore  be  as  above.'  " 


'  No.  86";      Compound  Interest  *  on  Money  Loam} 

'*  Wheo,  for  example,  on  a  contract  to  repay  10  ryo 
Avith  interest  nt  15  per  cent,  a  year,  the  lender  brings 
suit  demanding  compound  interest  on  the  amount  in  arrears, 
it  shall  not  be  permitted ;  for  the  instrument  of  loan  given 
at  the  time  does  not  provide  for  it,  and  the  failure  of  the 
lender  to  bring  suit  on  default  in  the  first  year's  interest 
is  his  owu  act.  In  such  cases  the  calculation  shall  be 
made  at  the  ordinaiy  rate  of  15  per  cent,  a  year. 

However,  where  an  instrument  of  loan  has  been 
renewed  and  the  new  instrument  provides  that  interest 
in   arrear    is    to    be    added    to    the  capital  and  to  draw 


1.  Td  (interest). &(>{  (doable).   2.  Taken  from  '*  Jtoitfi-jjiiimaii-f/hi 

ihor 
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interest  upon  itself,  the  borrower  will  not  be  allowed  [See.  IIL 
4o  escape  from  the  payment  of  this  interest,  iu  a 
sabseqnent  action,  by  alleging  that  he  never  agreed  [to 
pay  compound  interest]  and  by  showing  the  original 
instmment,  because  at  the  renewal  of  the  instmment 
compoond  interest  was  provided  for  by  agreement  of  the 
parties.  Payment  shall  therefore  be  ordered  according  to 
the  new  instrument.*' 


[No.  87]     Interest  on  Advances  for  Investment 
made  by  tlie  Dried-sardine  Ckdld. 

A  Baport  by  the  Manager  ^  of  the  Guild.^ 
Dated  Bunsei,  X  (Boar),  9,  2  (October  10,  1827) 

'*  In  an  actiou  concerning  dried-snrdine  investment- 
ad  vances^  between  Heizayemon,  farmer,  of  Shimonagai  village, 
Shimosa  kiinif  in  the  income-fief  of  Takai,  Lord  of  Tsushima, 
and  Jiroyemon,  house-owuer,  of  Hirane  ward,  Fukagawa 
[Yedo,]  the  following  report  was  handed  up  by  the  Manager 
of  the  guild  of  wholesalers  on  the  question  whether  interest 
eould  be  charged,  no  mention  of  interest  occurring  in  the 
memorandum  of  the  transaction,  though  the  advance 
was  therein  described  as  lent ; 

'  When  in  transactions  with  the  coast  villages 
deposits^  are  made  of  investment-money,^  transportation- 
money,®  and  final  amounts  due  on  purchase-money ,7  interest 

1.  OyqjL  See  Part  I.  2.  Taken  from  "  Shrdi-dome-iho:' 
S.  Shiire-zenkhu  It  has  already  been  explained  that  this  term 
420uallj  applies  to  the  advaiioes  made  by  the  wholesale  dealer  to  the 
prodacer,  for  the  parchase  of  stock,  living  expenses,  etc.  This 
system  of  advances  to  the  artisan  and  the  producer  is  still  prevalent 
in  Japanese  commeroe.  4.  Azukari,  5.  Shiire-kin.  6.  Ni-kawoie-kiH; 
the  probable  meaning.  7*  NimoUu  ihikiri-kin.  This  phrase  is  here 
ssed  teohnioallj,  and  apparently  means  the  final  (thikiri)  amount 
due,  on  delivery  of  the  goods  by  the  prodacer,  over  and  above 
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No.  87]  is  castomnrily  paid  at  8  fin  a  day  per  ryo.  It  is  tnie 
that  in  somo  of  the  inatrnmentB  given  no  iutereat  ia 
expressly  stipulated ;  while  in  others  is  found  only  the 
expression  '  interest-payers.*  These,  however,  are  merely 
individual  cases,  due  to  carelessness  or  to  special  agree- 
ment with  the  part  of  the  fishermen  who  furnish  the 
goods ;  and  the  general  rule  among  the  memhers  of  the 
guild  for  many  years  has  been  to  charge  this  rate  of  8  tin. 
This  will  appear  from  documents  handed  up  to  the 
Court  by  the  Manager  of  the  dried- sardine  guild,  in  Anyei, 
V  (Ape),  9,  13  (October  24,  1776) :  ^ 

(But  it  is  not  known  what  action  the  Court  took  in 
these  cases.) 

(a)     **  We  respectfully  offer  the  following   report  iu 
answer  to  your  inquiry  : 

More  than  a  hundred  years  have  passed  since  our 
dealings  in  dried-sardines  were  begun  here,  in 
the  period  Sboho  (1644-1647) ;  and  it  was  about 
seveuty  years  ago,  in  the  period  Teikyo  (1684- 
1668),  that  our  trade  became  established  on  a 
solid  foundation,  and  that  for  the  furtherance  of 
our  business  we  began  to  enter  into  arrangements 
with  the  coast  villagers  who  furnished  the 
product. 
As  to  interest,  it  was  alleged  not  long  ngo  that  this 
wfis  paid  at  the  rate  of  8  lin  a  day  per  lyo  iu  gold ; 
and  that  is  coiTect. 
Wc  shall  be  greatly  pleased  if  the  order  is  made  that 
the  same  rate  shall  continue  in  force. 

Horeki  (Rat),  6,  6  (June  2,  1766).> 

previous  advances  made  to  him  by  the  wholesaler  for  parchaee  of 
material,  utensils,  etc. 

1.  Answers  when  consDlted  by  the  Court  as  to  preyailing  oonio 
mercial  customs.  2.  This  date  and  that  of  the  next  doonment  shows 
that  when  they  were  banded  in,  as  stated  above,  in  Anyei  (1776)r 
they  were  offered  as  old  documents  as  showing  tbe  custom  of  previooa- 
times.    TLot  is,  their  present  appearance  in  Court  is  their  third. 
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Jibei,  of  Block  No.  8,  Eofane  ward,  [Seo.  II. 

and  7  others. 
To  Isshiki,  Lord  of  Suwo,  ^ 

Magistrate's  Office.'* 
(b)     "  We   respectfully   offer   the   following  report  in 
answer  to  3^nr  inquiry  : 

We  have  been  summoned  in  connection  with  an 
action  by  one  of  the  new  wholesale-houses  in 
regard  to  the  use  of  a  crush-net  ^  at  Knjnkuri 
fishing-villiige  daring  the  spring  of  the  last  Rat 
year.  (The  next  passage  is  upon  auother  subject 
and  is  omitted).  The  interest  ou  1  ri/o  gold  is 
8  rin  silver  a  day ;  so  that  for  100  n/o  for  1 
year  it  would  amount  to  17  ri/o,  2  bu,  in 
gold,  and  10  momwe,  iu  silver :  ^  the  rate  is 
thus  about  18  per  cent,  a  year.  We  receive  this  daily 
interest  for  our  loans  ;  but  as  we  are  bound  to  pay 
interest  at  the  same  rate  on  the  remainder  of  the 
purcliase-money  ^  duo  from  us  to  the  coast 
villagers,  there  is  on  striking  a  balance  a  slight 
profit  in  our  favor,  which  we  apply  to  the  inter- 
est on  our  own  borrowings.^  (The  next  passage 
is  upon  another  point,  and  is  here  omitted). 
The  guild-members  hope  to  have  a  continuance  of 
the  prosperity  hitherto  existing    and  to   be  free 

1.  Finance  Magistrate.  2.  Ttii&t/<At-am/.  8. 100  nn  =  10  6t« 
csl  momme  silver.  Allowing  351  days  to  the  year,  this  gives  a 
total,  (or  100  ryo  in  one  year,  of  1062  momme,  or  17  ryo  (I  rj^o= 60 
momme)t  2  bu  (1  &u  =  lu  momme),  and  12  mmnme^ —  a  slight  - 
disorepancy.  4.  Uri-ahikiri'kin.  5.  The  idea  seems  to  be  that  the 
wholesalers  were  constantly  making  adyanceii  to  the  fishermen, 
and  on  the  other  hand  the  soms  due  to  the  latter  as  the 
remainder  of  the  price  of  goods  delivered  to  the  wholesalers  were 
constantly  falling  due ;  and  that  on  the  balancing  of  accounts  there 
was  a  slight  balance  in  favor  of  the  wholesalers,  by  reason  of  the 
former  sums  having  been  running  longer.  The  allusions  are  not 
entirely  clear. 
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No.  87]  from  I088  and  misfortune;  and  therefore  solicit 

your  gracious  favor. 

Horeki,  VU  (Ox),  2,  28  (April  11,  1757). 
Gbuyemou,  of  the  Zakka  House,  and 
42  others. 
To  the  Finance  Magistrate." 

(r)     '*  We  respectfully  offer  the  following  report   in 
answer  to  your  inquiry : 

To  your  inquiries  in  regard  to  the  sums  loaned  -by 
the  dried  sardine  wbolesale-Loiises  to  the  coast 
villages  as  investment-money  and  in  regard  to  the 
respective  amounts  loaned  to  each  debtor  we 
make  the  following  replies : 

(The    next    passage    relates  to  another  topic  an<l 
is  omitted   here).     Inquiry   has    been    made    as 
to  the  interest  on  loans  for  investing  in    nets* 
A  few  years  ago,  by  an  agreement  on  that  subject 
made     between     the     coast- villagers*     traveling- 
ngents^  and  the  Yedo  wholesale  bouses,  it  was 
decided   that  interest  should  be    paid,   in  order 
to  facilitate  for  them  the  cir  cnlntioii  of  money,^ 
at  8  rin  a  day.     The  purchase- mone}^^  for  goods 
•         sent  by  the  travelling  agents  was  left  on  deposit 
at  the  rate  of  8  n'n  a  day,  and  the  loans  [by 
the  wholesalers]    we're  to   bear  interest  at  the 
same  rate.     (The  next  passage  does  not  relate 
to  this  subject,  and  it  is  omitted).     Such  are  the 


1.  Byo  (irayeling)-mii  (peraons).  It  aeeme  fairly  clear  that  we 
have  here  a  person  correBponding  somewhat  in  function  to  the 
commercial  traveler  of  Western  lands,  bnt  also  acting  as  a 
collecting  and  forwarding  ngent.  2.  This  is  either  a  phrase  meaning 
merely  **  for  general  convenienoe,"  or  a  way  of  saying  that  a  rather 
high  interest  would  induce  a  prompter  settling.  8.  Urldaikin* 
4.  Axukari;  that  is,  it  was  treated  as  paid  and  then  returned  by  the 
creditor  to  the  debtor  and  left  at  interest. 
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amoants  and  rates  of  oar  loans.    The  amonnts  [See.  m. 
iu  arrears— that  is,  since  Horeki — have  not  been 
calculated. 

The  above  are  our  answers. 
Ewansei,  m  (Ox),  2,  5  (March  9,  1791). 
Eabeiy  representative  of 
Etishiro,  of  the  Hashimoto  fiouse. 
Manager  of  the  Dried-sardiue  Guild. 
To  Ina,  Lord  of  Settsu,^ 

at  the  Gt)vernment  Office.** 
The  preceding  copies  of  records  are  handed  ap  by  ns 
in  answer  to  your  inquiries  respecting  the  custom  of  our 
guild.    We  assure  you  that  they  are  correct. 

For  Yoyemon  of  Block  No.  8,  Eoami 
ward,  Zembei,  representative  during 
his  absence  on  a  journey  to  Seishu, 
and  in  charge  of  his  shop,  and 
temporary  manager  of  the  guild  of 
dried  sardines*  lees  find  oil ;  and  one 
other.'* 


1.  Fiuance  Magistrate. 


SECTION     IV.— CONTRACTS .  FOR     PAYMENT     IN 
YEARLY  AND  MONTHLY  INSTALMENTS.* 


[No.  88]      Vaijm^nt  by  Yearly  Instalments. 

A  MemorAndam  handed  up  by  the  Full  Chamber  and 
approved. 8 
Dated  Horeki,  IX  (Hare),  6,  26  (July  20,  1759).3 

1.     Memorandum, 

'*It  has  ah'eady  been  held  that  where  a  loan  has 
been  renewed  with  an  instrument  providing  for  pa3rment 
by  instalments,  payment  shonld  be  ordered  of  those 
instalments  only  which  have  fallen  due  according  to  the 
terms  of  the  instrument ;  that  is,  that  those  portions  whose 
day  for  payment  had  not  yet  arrived  would  [not  yet  be 
ordered  paid,  but  must]  be  left  to  private  settlement, 
[if  the  debtor  cared  to  do  so  in  advance,]  and  that  the 
portions  unpaid  at  the  expiration  of  the  terms  agreed  on 
shonld  be  ordered  paid,  no  matter  how  many  times  the 
same  order  be  given. ^  But  these  instalment-instruments 
often  contain  a  clause  providing  that  in  case  a  single 
default  occurs  and  suit  is  brought  for  the  instalment  in 
arrear,  the  whole  principal  of  the  loan  or  the  principal 
aiid  interest  shall   fall  due  at  once.     If,   now,    we   order 


I.  Xen-ffep-pn,  2.  By  the  Cimnoil  of  State.  8.  Taken  from 
"  Kii1ii(loine-8ho"  4.  The  effect  of  this  clause  is  not  olear,  anleM 
ifc  means  that  the  Court  will  repeatedly  order  fall  payment  and 
not  recommeud  compromise. 
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payment  of  the  whole  principal  in  this  waj,    following  [[See.  IV. 

the  provisions  of  the  instrament,  and  going  contrary  to 

the   [general  nature  of]   the  contract  as  entered  into  by 

the  parties,  there  will  be  two  opposite  methods  of  treating 

the  iustrtlment  instruments  nowadays  executed,   [which  is 

not  desirable] .     Moreover    [the  clause  in  itself  is  not  a 

good  oue  for  the  iuterests  of  debtors,  for]  those  who  have 

borrowed  in  previous  years  will  be  greatly  embarrassed 

by  being  frustrated  in  their  hope  of  making  the  ordinary 

instalmeut-agreement  in  the  future,  while  those  who  have 

already  entered  into  instalment-agreements  will  find  the 

object  of  this  arrangement  defeated,   if  an  order  is  made 

for  immediate  full  payment.     We  propose,  therefore,  that 

a  clause   of  the  above    purpoi*t    should    be  disregarded, 

and  that  payment  should  be  ordered  of  only  the   instalment 

due  and  unpaid,  as  decided  upon   at  the  last  consultation 

above  cited. 

Year  uf  the  Hure, 
6th  mouth." 

2.     Acknotclethjmeiu  of  sanction  receiveJ. 

**  We  acknowledge  the  receipt  of  the  order  approving  the 
proposal  made  by  us. 
Year  of  the  Hare, 

7th  month,  11th  day. 

Chamber  of  Decisions,  Full  Session." 


[No.  89]      Proofs^   in    Contracts  for  T early  and 
Monthly  Instalments. 

A  Resolution  of  the  Chamber  of  Decisions.  ^ 
Dated  Anyei,  IV  (Goat),  12,  26  (January  16,  1776).» 


1.  8hokO'but$u.    2.  Probably.    8.  Taken  from  *•  Kakidome-sho.** 
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No*  89]  "  It  18  frequontly  attempted  by  the  debtor,  in  aetaons 
on  instalment  oontraets,  to  prove  the  state  of  aeoonnts 
by  the  entries  in  his  aoooant*book  ^  or  by  letters  written 
by  the  creditor  and  stating  the  nnmber  of  months  unpaid 
for.  Sach  proofs  certainly  cannot  avail  in  actions  on 
instalmeiit-coutracts,  and  the  whole  amount  most  be  ordered 
paid,  [if  uo  other  proofs  of  payment  are  forthcoming]. 
Bat,  even  though  in  the  oontract-iustrument  itself,  a  record 
of  instalments  paid  is  wanting,  it  will  be  sufficient  if  a 
signed  written  receipt  is  preserved,  showing  the 
amount  paid  in  a  year  or  a  month ;  in  such  a 
case,  it  has  beeu  determined  on  consultation,  judgment 
should  be  given  in  the  debtor's  favor  [to  the  extent  of  sums 
80  evidenced]  •'* 


[No.  90]  Instruments  providing  that  In^tahnents 
due  at  a  Future  Date  sliall  ftdl  due  Liune- 
diatdij  on  Default  in  a  single  Instalment. 

A  Regulation  of  the  Finance  Mngistrate.s 
Dated  Bunsei,  III  (Dragon),  1  (February,  1820). 

''In  actions  on  yearly- instalment  contractj,  instru- 
ments are  sometimes  presented  which  contain  a  clause 
providing  that,  in  case  of  failure  to  pay  a  single  year's 
instalment,  the  whole  amount  appointed  for  subsequent 
dates  shall  fall  due  immediately.  If  tbis  provision  were 
given  effect,  there  would  have  been  no  use  in  making 
the  instalment-contract  in  the  beginning.  Moreover  there 
are  precedents  declaring  such  a  provision  unlawful.  Pay- 
ment shall  be  ordered,  therefore,  in  such  cases  of  no 
more   than  the  instalment  due  and  unpaid,    and  the  part 


1.  Kayoi'Cho ;  one  of  the  kinds  of  account  books  kept  by  a 
merohant.    2.  Taken  from  **  Shiu-JtarigaiHi-tho" 
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of  the  complaint  ^  relating  to  the  instahnents  whose  term  [See.  IV. 
has  not  yet  expired  shall  be  disregarded.  * 

The  above  mle  has  been  laid  down,  in  order  that 
the  practice  may  henceforth  be  uniform,  by  Ishikawa, 
Steward  of  Imperial  Waters.' 


[No.  91]      Yearly  Instalment  Payments  tvitJwvt 
Interest  to  the  Bice-Brokers.^ 

A  Memorandam  of  an  Order  to  be  announced 
to  the  Warehoase-Samorai  ^  by  the  Town 
magistrate. 

Dated  Tempo,  XR-  (Hare),  12  (February,  1844).<^ 
1.     Xote. 

"  MemoraDdum. 

As    provided    in    the    accompanying   docomeut,    the 
amounts  due  from  the  various  military  gentry  for  loans 


1.  Meya$u.  2.  This  passage  may  mean  that  when  the  plaintiff 
states  his  case  no  note  shall  be  taken  by  the  clerk,  in  reducing  it  to 
writing,  of  the  portions  in  question.  3.  Finance  Magistrate. 
4.  Fuda-soihi,  These  were  the  ordinary  rice-brokers,  who 
advanced  money  to  the  $amurai  on  their  rice-stipends,  or  sold  the 
rice  on  commission.  On  the  whole  subject  of  this  case  further 
information  will  be  found  in  Part  I.  5.  Kurayado ;  the  samurai  who 
privately  transacted  business  as  rice-brokers,  without  leaving  their 
caste  to  become  merchants.  It  would  seem  from  this  title  that  the 
term  fuda-naahi  was  often  used  generically  so  as  to  include  them. 
The  only  explanation  of  the  term  occurring  thus  in  the  head-note  is 
that  the  last  sentence  infra  should  read:  **The  above  shall  be 
proclaimed  [aUd]  to  the  kurayado"  and  the  maker  of  the  head- 
note  hastily  took  this  as  the  chief  purport  of  the  proclamation. 
But  for  another  use  of  the  term  latrayado,  which  may  be  intended 
here,  see  No.  127,  infra,    6.  Taken  from  *'  Shqjidome^fio." 
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No.  91]    made  from  the  Sarnyft  ward  Assombly-Offiee  ^  sball  be  paid 
off  by  iustalments  proportioned  to  the  amoont  due.* 

2.     Order  for  Proclamation. 

**  To  the  Town  Magistrate  : 

(1)  The  roles  in  regtird  to  loans  by  rice- brokers 
are  hereby  changed.^  Hereafter  loans  to  npper  and  lower 
iiamurai^  alike  shall  be  paid  off,  whether  they  be  new 
or  old  loans,  in  yearly  instalments  without  interest,  from 
the  time  of  the  renewal  of  the  instrument  ^  at  the  time 
of  the  payment  of  winter-rice  ^  this  whiter, 

(2)  The  above  instalments  shall  be  made  at  the  rate 
of  6  ri/o  ill  gold  per  yeiir  per  100  bales  for  loans 
of  100  ri/o  or  more,  and  at  the  rate  of  5  per  cent,  of  the 
principal  for  sums  of  less  than  100  ryofi  Tbis  yearly 
instalment  shall    be  divided  into  three  parts  :    in  every  5 


1.  Tliifl  was  an  office  connected  with  the  Finance  Department,  and 
loans  were  here  made  to  iimfttdasashl,  and  also,  it,  seems,  to  iamural. 
2.  The  pni-poM  of  this '  proclamation  was  to  relieve  the  strain  npon 
the  tamuriii  debtor  class  who  had  borrowed  beyond  their  means  and 
had  no  hopo  of  paying.  3.  HUauwto^  gokenin ;  See  p.  9.  4.  As 
has  been  before  noticed,  the  habit  was  frequently  to  renew  the 
instrument  of  debt ;  and  the  above  occasion  would  be  a  very  proper 
one  for  th^  renewal  here  enjoined  or  assumed.  5.  On-kirt-tmU,  The 
rice-stipend  of  all  the  higher  aamuraif  including  all  holding  official 
positions,  was  paid  3  times  a  year,  in  spring,  summer,  and  winter. 
The  Ih'si  two  were  culled  on-kari-viai  (official  loaned  rice),  the 
last,  on-kiri-mai  (official  final  rice).  6.  The  stipend  was 
usually  paid  part  in  rice  and  part  in  money.  Hence  a  rate  at 
which  rice  could  be  turned  into  money  was  needed ;  this  was 
determined  by  the  authorities  beforehand  and  announced  on  a 
hariijami  or  i)oster.  It  was  published  at  so  many  ryo  per  100  bales, 
the  rate  in  a  certain  year,  for  instance,  being  40  ryo.  A  bale  con- 
tained usually  about  one-third  of  a  koku.  Thus  incomes  were 
reckoned  at  a  fixed  number  of  bales,  but  at  r«ny  time  the  figure  was 
trausmuiable  mto  njo.  The  figure  of  the  loan  was  naturally 
reckoned  in  ryo. 
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tyOf  1  ryo  2bu  per  100  bules  for  each  of  the  first  two  pay-  [Seo.  IV. 
ment  days,^  and  for  the  third,   2  ri/o  per  100  bales,  and  the 
settlement  of  accoants  shall  ttike  place  at  the  spring,  summer 
and  winter  payment-days. 

Bnt  note  that  loans  are  to  be  made  in  intore  with  no 
less  fiicility  and  readiness  than  heretofore. 

(8).  Advances  of  stipend  ^  made  for  the  next  salary- 
term  or  the  next  but  one  shall  be  reckoned  in  gold,  taking 
86  ryOf  the  rate  posted  for  this  winter's  salary-payment,  as 
the  basis  of  reckoning ;  ^  bnt  these  loans  shall  be  settled  at 
the  latest  by  the  10th  month  of  the  coming  year. 

(4).  Government-loans,^  therefore,  [already  made]  to 
brokers  at  the  Sarnya  ward  Assembly-Office  shall  also  be 
paid  according  to  the  above  scbcdale,  tliiit  is,  by  instalments 
without  interest.  Any  loans  made  hereafter  shidl  be  subject 
to  tbe  same  rules  as  heretofore. 

(5).  It  is  thought  that  low-interest  loans  to  upper 
and  lower  samurai  at  the  Sarnya  ward  Assembly- Office 
are  not  desirable  ;  so  henceforth  such  loans  are  prohibited.^ 
All  loans  made  up  to  date  [to  any  one  person]  shall  be 
regarded  as  a  single  sum,  and  also  tbe  advances  furnished  ^ 
by  the  rice-brokers,  and  payment  shall  be  ordered  in 
instalments  without  interest  at  the  rate  of  5  rt/o  in  gold 
per  100  bales. 

The    above    orders    are    issued.      Let  each   observe 
them  strictly  and  see  to  it  that  no  violation  occurs. 
12th  mouth. 

The  above  order  shall  be  issued  to  the  Warehouse 
9aiimrau** 


1.  See  Note  5,  p.  818.  2.  On-fiichi-kata-mai.  There  was  some- 
times a  distiuction  between  mi-fuchi-ntaiy  o-yaku-ryot  and  the  other 
euphemisms  for  the  stipends  ;  but  hei-e  the  term  seems  to  apply  to  all 
stipends  due  at  these  three  occasions.  3.  See  Note  1,  supra, 
4.  On-tage-kin,  5.  Thus  all  previous  official  loans  were  to  be  paid 
off  without  iuterest ;  and  thereafter  such  loans  were  to  be  given  up. 
6.  YodaUkin;  lit.  money  supplied. 
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Ho.  91]  8.    Memorandum  of  ItutruetionM  to  ths  Town 

io   order    rioe-brokera    not   to    oftoae   inooiiTeuienee   by 

restrieting  their  loauSi  sinoe  at  Samya  ward  Aflsembly- 

Office  a  new   [official]    loan  baa  been  anthorized  Uat  the 

etipendiaries  of  the  Government,  as  provided  in  a  previous 

Order. 

**  To  the  Town  Magistrate  : 

An     order     has    just  been    issued    anthorizing   the 

repayment     of    the    loans    from    rice-brokers    in    yearly 

instalments  without  iuterest.    Now  once  more,  as  in  the 

Kwansei  period  (1789-1801 )»  Qovemment  money  is  to  be 

lent  out,  at  the  Saruya  ward  Assembly-Office,  to  the  brokers 

at  the  rate  of  6  per  cent,  a  year,  and  a  new  loan  from  the  Qo- 

verument  to  the  stipendiaries  is  hereby  ordered.^      [The 

brokers]  shall  therefore  be  careful  to  supply  the  needs  of  the 

stipendiaries  without  hesitation.    If  culpable  practices  occur, 

aud  suit  is  brought,  the  brokers  shall  be  severely  censured. 

The  above  shall  be  proclaimed. 

10th  month." 


[No.  92]  Action  for  Arrears  of  Yearly  or 
Monthly  Instalments  due  on  Instalment^' 
Contracts  oi*  on  Cotirt-Orders.^ 

"  Where  action  is  brought  for  arrears  of  yearly  or 
monthly  instalments  ordered  by  the  Court  or  agreed 
upon  by  the  parties,  and  the  plaintiff  demands  the  immediate 
pa}'mentof  the  whole  sum,  principal  and  interest,  the  plaintiff 
should  be  shown  that  is  out  of  reason  and  humanity  to 
demand  the  immediate  payment  of  those  instalments  not 
yet  fidlen  due,  and  the  order  of  payment  should  cover  only 

1.  The  only  explanation  of  this  statement  is  either  that  some 
special  loan  elsewhere  authorised  is  meant,  or  that  the  loin  was  aa 
advance  of  the  rice  stipend.  2.  No  date  appended.  Probably  a 
Magistrate's  Begolation. 
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fhe  instalments  in  arrear  at  the  time,  excluding  instalments  [Sec.  17. 
not  yet  falleu  dne  ;  since  a  demand  fur  the  immediate  pay- 
ment of  the  whole  sum  wonld  go  against  the  plaintifiTs  generous 
agreement  to  accept  payment  by  way  of  instalments." 


[No.  93]      Yearly  Instalments. 

An  Action  agiiiast   Bitoji,   of  Okasa  village,   Bhin- 
sho,^  and  4  others,  by  Kiusnke,  representative  of 
Eakabei,  oi  the  same  village,  before  the  Lord  of 
Suwo.2 
Dated  Ewnnsei,  11  (Dog),  8,  4  (September  12,  1790). 

1.     Judgment  of  tlie  CJiamber, 

*'  Action  for  the  payment   of  8  ryOj  a  yearly- iiislalment 
dne  and  unpaid,  between 

Ritttjif   of  0!%nsa  village,    Ina    kori,    Shinshu, 
deputy's      district     of     Sazuki      Shinkichi 

Defendant ; 

and 
Rinsake,  representative  of  Eakubei,  of  the  same 
village,  in  the  income  fief  of  Kondo,  Governor 
ofKyoto3    riaintif. 

1.  Shinano  kitni,  2.  Finance  Magistrtite.  The  suit  was  brought  in 
the  Finance  Magistrate's  Court,  and  by  him  sent  to  the  Chamber  for 
decision.  S.  There  were  apparently  two  or  more  sections  of  the  district 
known  as  Oknsa  village ;  for  the  term  inura  was  a  loose  one  and 
might  include  seyeral  communities.  It  is  impossible,  in  a  given  ciise, 
to  know  merely  from  the  term  murat  whether  the  region  so  named  is 
nnder  a  single  set  of  local  officials.  Thus  the  same  mura  might  be 
not  only  under  two  sets  of  local  officials,  but  even  in  two  feudal 
territories.  In  one  case  in  Part  VI  a  mura  lay  at  the  comer  of  three 
Buofa  territories.  It  in  true  that  a  Shogunate  deputy's  district  might 
coincide,  for  judicial  purposes,  with  an  income-fief,  as  many  of  these 
actions  show ;  but  here  it  would  seem  that  one  part  of  the  mura  lay 
in  an  inoome-fief ,  another  in  a  deputy's  district. 

¥•1.  XX.  Bmp.  Ft.  Ill.~91. 
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Mo.  99]  In  the  above  aoiion  both  parties  were  snmmoned  by 

indorsing-seal  ^  and  trial  was  had.     It  appeared  clearly 
that  the  instroment  of  loau,   which  called  for  payment  by 
instalmente,  and  was  the  only  proof  of  the  claim,  was  not 
in  &ot  given  for  a  real  loan,  bat  for  the  residne  of  money  dne^ 
on  a  lottery-arrangement.'  The  alleged  loan  being  tlierefore 


1.  Unban;  showing  that  the  action  waa  before  the  Gham- 
ber.  S.  AUhkaki'kin,  8.  Mt^in,  The  lottery  was  a  faTortta 
method  in  old  Japan  for  rainng  money  to  assist  the  biuldiiig 
of  a  temple,  the  repair  of  a  house,  and,  especially,  the  sneeor 
of  feUow-Tillagers  in  distress.  It  was  often  perverted  to  gambling 
pmpoees;  bat  its  eharitable  oses  were  equally  impottant 
and  were  perhaps  the  original  ones.  There  were  nnmberless 
varieties,  bot  two  of  the  commonest  methods  mflv  be  described. 
A  dub  is  formed,  and  each  member  subscribes,  sny,  1  kwammoH,  The 
dnb  meets  perhaps  onoe  a  month.  If  there  ai*e  100  members,  the 
sum  collected  at  the  first  meeting  is  100  kwammou.  hoin  are  then 
drawn,  and  the  locky  one  takes  10  kwifmrnon  snil  retires  from  the 
dab.  At  the  secimd  meeting  99  kwammon  are  collosteil,  10  kwnwuium 
are  taken  as  before,  and  the  drawer  retires.  The  unmber  of  persons 
is  thus  reduced  one  at  a  time,  and  when  it  is  dedded  to  end  the 
transaction,  the  amount  on  hand  is  divided  equally  among  those 
remaining.  The  term  mu  (without) -jtn  (end)  thus  arines  from  tbe 
lengthy  time  required  to  finish  out  the  lottery.  This  machinery 
could  be  used  for  charitable  purposes  by  giving  the  fii*st  drawing,  or 
more,  to  the  person  or  institution  to  be  assisted.  It  could  aloo  be 
used  for  the  purpose  of  loans  to  members  of  tbe  club  (where  the 
dub  was  in  the  nature  of  a  permanent  friendly  sodety),  the 
whole  sum  collected  on  each  occasion  bdng  drawn  for  by  lot  and 
loaned  to  the  successful  drawer  at  legal  interest.  In  this  respect 
Japan  has  preceded  us  in  the  application  of  the  idea  on  which  oar 
modem  co-operatiye  loan  associations,  etc.,  are  founded ;  for  the 
editor  has  translations  of  documeuts  of  these  friendly  dubs  dating 
as  far  back  as  1629.  (See  an  article  in  the  Japan  Mail  for  October 
14,  1891.  For  a  description  of  an  even  more  complicated 
arrangement  in  China,  see  Ball's  Thinga  Chini$e,  art.  "  Sodeties.") 
Lotteries  were  several  times  forbidden  by  the  Tokugawa 
Government,  (see  Budorffs  Tokuguwa  QfseU$ammlungt  jwtriai) 
thoogh    it    is    difficidt    to    say     whether    the    prohibition   in- 
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money  due  from  a  lottery,  no  jndgment  ean  be  given  on  [Seo.  IV. 
the  olaim,  and  the  infltrnment  is  confiscated.  The  office  of 
Eaknbei  ^  is  forfeited,  and  in  addition  a  fine  of  10  hoammont 
18  imposed  on  him ;  because  he  took,  even  though  by  coosent 
of  all  the  promisorSi  an  instrument  purporting  to  be  for  a  loan 
payable  by  instalments  but  really  for  a  claim  due  out  of  a  lot- 
tery, and  did  not  confess  on  examination  the  real  nature  of  the 
transaction,  lest  the  action  should  be  rejected,  and  also  because, 
believing  the  8  &ti  in  arrears  to  be  too  litUe,  he  changed  the 
sum  to  8  ryo^  and  wrote  himself  as  addressee  >  of  the  instru- 
ment, which  originally  had  no  address.  Rinsuke*8  office  '  is 
forfeited,  and  in  addition  a  fine  of  5  kwamnum  is  imposed 
on  him ;  because,  though  fully  aware  of  the  above  wrong- 
doing of  Eaknbei,  he  culpably  undertook  to  act  as  Eakubei's 
representative  and  asserted  that  the  instrument  was  given 
for  a  genuine  loan.  A  fine  of  8  kwammon  is  imposed  on 
Bitoji;  hecaiise  he  was  culpable  in  executing  the  above 
instrumeut  of  loan  to  Eaknbei,  with  bis  forest-land  and 
residence-land  as  security,^  while  in  reality  the  instrument 
was  given  for  the  reiddue  of  money  due  on  a  lottery-arrange- 
ment, [nor  is  it  any  justification  that]  it  was  done  by 
consent  of  all  pai'Ues.  The  offices  of  Gengoro'^  and  lyemon 
are  forfeited,  and  a  fine  of  8  kwammon  imposed  on  each ; 
because,  tbough  fully  aware  of  the  facts,  they  affixed  their 
seals  Hs  sureties  to  the  instrument  of  loan.  A  fine  of  8 
Jcwammon  each  is  imposed  on  Sennojo  and  Eohichi ;  because 


eluded  all  miffia,  charitable  or  not,  or  only  gambling  m^in. 
In  the  present  oaae  it  ie  impossible  to  tell  whether  the  action 
was  rejeeted  becsase  it  was  foonded  on  a  lottery- transaction,  or 
becaose  the  instrument  had  been  fraadnlently  drawn  np;  so  that  no 
light  is  thrown  on  the  above  difficulty.  The  conduct  of  Kakubei 
merely  indicates  that  for  some  reason  he  thooght  the  mujin  illegal. 

1.  HeadmaL  {nhoyd^  2.  No-ate,  Snch  a  docoment  would  be 
addressed  to  the  persoc  who  was  the  creditor.  8.  Headman  («koya)' 
4.  Teito.        Headman  {namuM), 
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No.  93]    though  fully  aware  of  the  facts,    they  affixed  their  seals  as 
sureties  to  the  instrament  of  loan. 

The  above  judgment  was  rendered,  in  the  presence  of 
Masuda  Yeisuke,  representative  of  Suzuki  Shirokichi,  and 
of  Hasegawa  Juyemon,  the  retainer  of  Kondo,  Gtovemor  of 
Kyoto.^  An  iostrumeut  of  submission  has  been  taken  from 
the  parties,  and  the  complaint  and  answer  together  sent  for 
the  cancellation  of  the  indorsing-seals/* 

2.     Instnment  of  Siihmimoii, 

"It  has  been  decided  in  our  suit  that  no  judgment 
shnll  be  rendered,  because  the  transaction  was  not  in 
fact  a  loan  but  a  lottery- arrangement.  It  lias  been  ordered 
that  the  olfice  of  Eakubei  be  forfeited,  and  in  addition 
a  fine  of  10  Kmnnmon  imposed  on  him ;  because  he 
took,  even  though  by  consent  of  nil  the  promisors,  an  in- 
strument purporting  to  be  for  a  loan  payable  by  instalments 
but  really  for  a  claim  due  out  of  a  lottery,  and  did  not  con- 
f(>8S,  on  examination,  the  real  nature  of  the  transaction,  lest 
the  action  should  be  rejected,  and  also  becauHO,  believing 
the  8  bu  in  arrears  to  be  too  little,  he  changed  the  sum 
to  3  ryoy  and  wrote  himself  as  addressee  of  the  instrument 
which  originally  had  do  address. 

It  has  been  ordered  that  the  office  of  Rinsuke  be 
forfeited,  and  in  addition  a  fine  of  5  ktrainntmi  be  imposed 
on  him  ;  because,  though  fully  aware  of  the  above  wrong* 
doings  of  Kakubei,  he  culpably  undertook  to  act  as  Kakubei's 
representative,  and  asserted  that  the  instrument  was  given 
for  a  genuine  loan. 

It  has  been  ordered  that  a  fine  of  8  kirammvn  be 
impoi^ed  on  RitOji;  because  he  was  cnlpable  in  executing 
the     above     instrument     of    loan    to    Kakubei,    with    his 


1.  An  honorary  title,  it  must  be  remembered. 
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forest-land  and  residence-land  as  security,  while  in  reality   [Sec.  IV» 
the   instrnment  was   given   for  the  residue  of  money  dae 
on  a  lottery-arrangement;   [nor    was  it   any  justification 
that]   it  was  done  by  consent  of  all  parties. 

It  has  been  ordered  that  the  offices  of  Gengoro  and 
lyemon  be  forfeited,  and  a  fine  of  8  kwamnwn 
imposed  on  each  ;  because,  though  fully  aware  ot  the  facts, 
they  affixed  their  seals  as  sureties  to  the  instrument  of  loan. 
It  has  been  ordered  that  a  fine  of  8  kicammmi  each 
be  imposed  on  Sennojo  and  Eohichi ;  becaase,  though  fully 
aware  of  the  facts,  they  affixed  their  seals  as  sureties 
to  the  instrument  of  loan. 

It  has  also  been  ordered  that  the  above  fines  must 
be  paid  at  the  office  of  Ina,  Under-Minister  of  the 
Interior,^  within  the  next  8  days. 

We  acknowledge  the  communication  of  the  above 
orders  and  will  observe  them  strictly ;  for  any  disobedience 
we  must  expect  severe  punishment.  We  hereby  hand  up 
our  instrument  of  submission. 

Kwansei,  II  (Dog,)  8,  4  (September  12,  1790). 
Kakubei,  plaintiff,  headman  ^  of  Okusa  village, 
Shinshu,  in  the  income-fief  of  Kondo,  Governor 
of  Kyoto ; 
Binsuke,  older  brother  of  Eakubei,  headman  ^ 

of  the  same  village ; 
BUoji,   defendant,   son    of  Masaburo,    farmer, 
of  Okusa  village,  deputy^s  district  of  Suzuki 
Kohichi : 
Sennojo,  for  himself,  and  also  as  representative 

of  Kohichi,  farmer : 
Oengoro^    formerly    Yasuke,   headman^  of  the 

same  village ; 
lyemon  t  headman  •> 
To  the  Chamber  of  Decisions.*' 


1.  Finance  Magistrate.    2.  Shoya.    8.  Namahi,    The  co-euflt- 
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[No.  94]      Yearly-Instalments. 

An  Action  agaioBt  Ino  Hikozayemon,  retainer  of 
MatBadaira,  Chief  of  Kadziua,^  defendant,  by 
Konosttke,  of  Okano  village,  Bakaeha,'  plaintiff^ 
before  the  Lord  of  Kai.> 

Dated  Bankwa,  XI  (Dog),  11  (December,  1814). 

1.     Cofuultatum, 

"  From  Magaribnchi,  Lord  of  Kai : 
Action  for  yearly  instalmentB,  between 

Ino  Hikozayemon^  retainer  of  Matandaira,  Chief 

of  Eadzasa   TkfendaM: 

and 

Konosuke,  of  Okano  village,  Saka8ha...P2ai}i<t/. 

In  the  above  action,  brought  before  me,   both  parties 

were  sammoned  for  the  4th  of  the  6th  month  before  the 

Chamber  of  Decisions,   and  joint-pleading^  was  had.    It 

appeared  that  in  the  2d  (Ox)  year  of  Bonkwa  (1805)  6,860 


ence  of  fiamif^i  and  ihtma  in  the  same  village  is  somethiag  that 
threatens  with  dissolution  all  the  ordinary  hypotheeea  as  to  the 
signifioaooe  and  history  of  these  institutions.  See  Simmons,  NoUt 
Oft  Land  Tenure^  etc.,  pp.  100-110,  169.  In  this  case  it  is 
possible  that  the  thoya  held  somewhat  the  same  office  as  the 
kumiffaMhira  elsewhere.  There  is  some  ground  here,  however,  for 
thinking  that  these  ttanuthi  and  $koya  presided  separately,  as  head- 
men, over  two  distinct  communities  comprised  in  the  district  known 
as  Okusa  village.  But  this  does  not  make  the  problem  mnch  easier, 
for  the  proximity  of  the  two  kinds  of  headmen  in  neighboring  villages  . 
is  something  not  hitherto  reckoned  with. 

1.  The  usual  title  with  which  the  names  of  provinces  an 
connected  is  kami,  here  translated  "lord** ;  but  the  title  of  kawd  of 
the  three  provinces  Kodzuke,  Kadzusa,  and  Hitachi  was  hereditary 
in  the  Imperial  Family,  and  for  the  military  nobles  the  term  suk$ 
(chief  assistant)  was  substituted  in  those  three  cases  (Gnbbins,  in 
Trans.  Aeiat.  Soc.  Jap.,  XV,  138).  2.  Mimasaka  kum,  8.  Finance 
Magistrate.    4.  Taiketstu 
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fnonms,  ^  and  in  the  4th  (Hare)  year  (1807)  2,000  momme  [Sao.  IV. 
were  borrowed,  at  an  annual  interest  o(  1  bu  per  80  ryo,^ 
A  small  part  of  the  principal  was  afterwards  repaid ;  in 
acme  years  interest  only  was  paid ;  in  others  neither 
interest  nor  any  part  of  the  principal  was  paid ;  and  in  the 
last  Goat  year  (1811)  the  total  amount  due,  principal  and 
interest,  had  reached  8,810  momme.  The  parties  then  agreed 
to  tarn  the  contract  into  one  of  yearly  iusttilments ; 
and,  10  momme  having  been  struck  out  by  cousent  of 
both,  the  sum  of  1,600  momme ^  principal  and  interest 
together,  was  taken  as  the  amount  due  on  the  loan  of 
the  Hare  year,  and  the  sum  of  6,700  momms^  principal 
and  interest  together,  as  tbe  amount  due  on  the  loan  of 
the  Ox  year,  and  yearly  instalments  were  stipulated  for 
at  tbe  rate  of  646  momme  per  year  for  the  6,700  momme 
olaim,  and  154  momme  per  year  for  the  1,600  momme 
claim,  the  payments  to  continue  for  18  years  beginning 
with  the  Goat  yeai*.  On  the  instrumeut  given  for  the 
1,600  momms  loan  Riunosuke,  the  headman,  and  Jisaburo 
the  compauy-chief,  of  Numata  village,  Bizen  Aimt,  in 
the  fief  of  the  chief  of  Kadzusa,  and  district  of  his  retainer 
Ino  Hikozayemon,  countersealed  as  sureties.  But  the  instal- 
ments dne  on  these  loans  were  not  paid  for  tbe  ensuing 
three  years,  from  the  Goat  to  the  Cock  year.  These  arrears, 
2,400  momme^  are  the  subject  of  this  suit.^  These  facts 
are  admitted  by  both  parties ;  and  they  have  declared 
that  they  will  obey  without  fail  whatever  judgment  be 
rendered. 

Now  the  total  amount  of  the  two  loans,  as  newly 
capitalized,  is  8,800  momme ;  this,  divided  into  18 
instalments,   gives  688   momme,   4  bu,    6   rin,  to  each.^ 

1.  The  original  form  of  expression  is  6  kwan  (thoasand)  360  me. 
2.  In  1  ryo  there  were  60  motnme.  Hence  these  two  sums  amounted 
to  not  quite  140  ryo,  8.  VWiye,  4.  ^  momme  remaining  for  each 
year  are  here  expressed  in  tenths  (bu  or  fun)  and  hundredths  (rin), 
A  momme  being  equal  to  .4  momme  +  .06  momme  approximately. 
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Ho.  94]  Bat,  by  the  provisions  of  the  instruments,  [the  yearly 
instalments  payable  are  646  and  164  moiwrns  respectively,  or 
800  vnomiM  a  year,  which  in  18  years  amoants  to  10,400 
momme^  and  thus]  the  total  sam  payable  is  2,100  fiiommB 
in  excess  [of  the  loans  as  capitalized].  It  was  proper 
enough  to  take  the  old  principal  aud  interest  as  a  new 
capital  aud  tarn  the  loan  into  an  instalment  contract ;  bnt 
to  reckon  interest  again  upon  these  is  not  jast  or  fair.  In 
my  opinion  the  order  of  payment  should  omit  this  amoont 
added  for  interest.  If,  then,  we  divide  the  total  new  principal 
8,800  mommej  into  18  parts,  the  aunual  amount  due  woold 
be  688  momme,  4  bu,  6  n'n,  with  688  momme,  4  ba, 
8  rin  in  the  last  (Goat)  year  of  the  series.^  Will  it,  then 
be  right  to  order  that  the  instalment  amount  written  in 
the  instruments  is  invalid,  that  the  yeiirly  instalment  due 
is  to  be  688  mommey  4  fru,  6  rin,  that  the  arrears  due  for  the 
past  8  years,  viz.  1,915  viommef  8  bu,  8  fin,  are  to  be  paid 
within  80  days,  and  that  the  sums  not  yet  due  are  to 
be  paid  as  provided  for  in  the  instrument  ?  lu  a  money- 
loan  action  against  Oknbo  Gemba  by  Genyemon,  renter  of 
the  shop  of  Jinyemon,  in  Block  No.  2,  Kobiki  ward,  [Yedo] , 
it  was  held  at  a  session  of  the  Full  Chamber,  after  delibera- 
tion, that  where  principal  and  interest  in  arrear  are 
capitalized  in  a  new  instalment  contract,  interest  on  the 
amount  so  capitalized  cannot  be  allowed,  and  that  instal- 
ments in  arrear  must  be  ordered  for  payment  within  80 
days.  ^ 

I  beg  to  consult  you  as  to  the  above. 

Year  of  the  Dog, 
11th  month." 


1.  Because  the  cycle  was  12  yean,  and,  as  the  payments 
began  in  the  Goat  year  and  lasted  for  18  yean,  the  final  year 
would  again  be  the  Ooat  year.  2.  This  deoasioQ  is  not  given 
here. 
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2.     Decision  of  ths  Chamber.  [Sec.  IV« 

*'  An  action  was  brought  by  E^itsnzayemon,  representa- 
tive of  Eonosake,  against  Iiio  Hikozayemon,  retainer  of 
Matsadaira,  Chief  of  Eadzasa,  for  arrears  of  instahnent 
payments,  aggregating  2,400  womme,  dae  to  Eonosuke, 
of  Okano  village,  Oniwa  korif  Saknshn,  in  the  fief  held 
in  trust  by^  Matsndaira,  Lord  of  Echigo.  Trial  was 
had  and  tho  instrument  of  indebtedness  was  found  to 
be  correct  in  form.  But  it  contains  a  provision  that 
the  interest  [in  arrears]  should  be  capitalized,  and  thus 
interest  be  collected  upon  interest.  Interest  upon  interest 
is  not  proper ,2  and  therefore,  though  the  provision  was 
made  with  the  debtor's  consent,  the  sum  thus  provided 
for  must  be  struck  out.  It  is  ordered,  therefore,  that 
1,915  wounne,  8  bu,  8  rin,  [the  lawful  amouut  in  arrears]  , 
be   piiid  by  the  defendaut  to  the  plaintiff  within  80  days. 

m 

A  memorandum  of  the  final  arrangements  is  to  be  handed 
down  to  the  parties  [for  signing] ,  and  this  judgment 
commuuicated  to  Sawabara  Tatsusabiiro,  retainer  of  the 
Chief  of  Eadzusa. 

Note,  thai  as  the  instruments  provide  tbat  the 
instalments  not  yet  due  should  be  paid  as  stated  in  the 
instruments,  [the  amounts  thus  stated  should  be  regarded 
as]  688  viomine^  4  hu^  6  rin^  yearly,  with  688  momme,  4  hu, 
S    rin,    in    the    last    (Goat)    year    of    the    series ;    and. 


1.  0-azukari  $ho.  See  p.  22,  note  4.  2.  This  reason  alone 
would  not  prevent  the  Conrt  from  allowing  interest  during  the 
18  years  on  the  original  capital;  yet  such  was  the  effect  of  the 
decision.  It  rests  probably  on  the  broader  ground  of  a  dis- 
inelination  to  allow  interest  in  instalment-contracts.  8.  Oahikiri- 
kakittuke.  It  has  been  already  said  that  oihikiri  seems  an  equivalent 
term  for  ukt'thomon,  **  instrument  of  submission/'  given  at  the  end 
•of  a  trial  where,  as  here,  the  defendant  was  a  tamvrai.  The 
-••handing  down,"  therefore,  indicates  that  here  the  draft  was 
given  for  signature. 
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No.  94]  furthermore,  the  olaose  of  the  inatraments  providing  that 
on  default  in  a  single  instalment  the  whole  shall  hXi  due 
at  onee  is  invalid.     Let  them  he  returned  to  the  plaintiff." 


[No  95]      Yearly-Instalments. 

An  Action  against  Eimara  Choan,  defendant,  hj 
Jimpachi,    of  Knmma  ward,   Shiba,    [Yedo]» 
plaintiff. 
Dated  Tempo,  XIII  (Tiger),  9,  21  (October  24,  1642)* 
"  To  Torii,  Lord  of  Kai,i 

from  Toda  Kaichiro  :  ^ 
I  beg  to  address  yon  a  note  with  reference  to  the 
actiou  against  Eimura  Ghoan  by  Jimpacbi.  Among  the 
instruments  put  in  by  the  plaintiff  is  one  which  agrees  to 
pay  instalments,  not  of  money,  but  of  rice,  making  yearly 
deliveries  of  20  bales.  It  seems  to  be  a  proper  transaction 
for  au  instalment  contract,  but  as  yet  no  judgment  to  this 
effect  has  been  rendered.  ShaU  I  therefore  [decide  the 
case  in  that  way,  and]  order  that  the  plaintiff  be  given 
by  a  retainer  of  Kimura  Choan  an  instrument  in  the  form 
of  that  enclosed?  If  you  have  no  objection,  I  will  so 
dispose  of  the  case  and  will  make  out  and  send  up  [to  the 
Chamber]  a  formal  instrument  9  of  this  tenor. 

I  beg  to  consult  you  as  above,  sending  herewith  a 
parcel  of  the  instruments  in  the  case  and  the  draft  [above 
referred  to] . 

9th  month,  21  st  day. 

•  Draft. 
Total  amount  due  from  Kimura  Choan, 

Gold,  271  ryo,  1  Im^  silver,  9  momme. 

Payable  within  80  days. 
The   above   amount  is   to  be  paid  to  Jimpnchi^ 


1.  Town  Magistrate.      2.   k  clerk.     8.  HonthL 
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renter  of  the  shop  of  Seiaake,  of  Enruma  ward,  [See.  !?«. 
Shiha,  within  the  ahove  period. 
Tempo,  Xni  (Tiger)  9, 21  (October  24,  1842). 
Chamber  of  D6<;i8ioD8.i '  " 

Rubric,^  ''  The  instrument  should  be  made  out  in  the 
form  yon  enclose  and  sent  to  the  Chamber,  as  directed 
by  the  alternate  Magistrate ; '  and  another  instrument 
should  be  made  out  in  the  following  form  and  sent  [with 
the  appended  paragraph]  to  the  Chamber  afterwards.^ 

'  Instrument  of  Acknowledgment. 

Total  amount  due  and  unpaid,  principal  and  interest, 

Gold,  218  tyOf  1  6u,  silver,  7  momme  5  bu. 

Of  this 

Gold,  71  ryo,  silver,  7  momme,  6  6u,  arrears 
from  10th  month,  Serpent  year,  to  1st 
month,  Cock  year ;  s 

Gold,  85  ryOf  arrears  of  rice  for  4  years  from 
the  Serpent  to  the  Ape  year,  (the  value  of 
28  kokii,  at  1  ryo  per  8  to). 

Total,  gold,  106  ryo,  silver,  7  mowme^  5  hu: 
to  be  paid  now.^ 

Ben^ainder, 

Gold,  107  ^^o,  1  hu. 

The  above  have  been  determined  to  be  the  sums 
in  arrear,  and  payment  has  been  ordered* 
Wo  shall  strictly  obey  this  order,  and  pay 
the  remainder  of  107  njo,  1  iu,  in  instalments 
according  to  our  contract  already  made. 


1.  This  \b  apparently  a  draft-jadgmeDt,  ^hich  the  Chamber 
is  to  confirm  or  not,  when  the  case  comes  to  it  for  final  decision. 
9.  By  the  Town  Magistrate.  8.  Tomarl-yahu  (resting,  not  presiding). 
4.  That  18,  perhaps,  in  ease  the  judgment  is  adopted  by  the- 
Chamber.    6.  Five  years.    6.  Within  80  days. 
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.»o.  96]  Tempo,  XIH  (Tiger),  9,  21. 

Inaba  Eohei, 
Ishizuka  Genshin, 
retainers  of  Kimnra  Choan. 
To  Jimpachi,  Esq.* 
Of  the  whole  stun    [  originally  borrowed  ] ,  806 
ryo  1  bu,  and  9  nunnme,  87  ryo  have  already 
been  paid  by  degrees,  and  the  present  judgment 
is  for  the   remaining  271  ryo^   1  (u,  and  9 
tnomme.    The  amount  for  which  the  period  of 
payment  has  not  yet  arrived  ^  is  to  be  repaid 
according    to    the    terms    of   the    [original] 
instrument. 
Tempo,  Xm  (Tiger),  9,  21. 
Chamber  of  Decisions."' 

1.  That  IB,  271  ryo  minas  the  above  218  ryo,  or  aboat  68  ryo. 
2.  The  case  seemB  to  be  this.  A  sam  of  about  806  ryo  was 
originally  borrowed.  Of  this  37  ryo  were  paid,  leaving  271  ryo  doe. 
The  amoant  in  arrears  at  a  certain  period  was  218  ryo ;  this  was 
turned  into  an  instalment-contract  by  agreement  of  the  parties. 
Oat  of  this  218  ryo,  106  ryo  were  now  in  arrears.  Hence  judgment 
is  given  for  the  whole  271  ryo ;  106  ryo  in  arrears  are  to  be  paid 
down,  the  remaining  107  ryo  of  the  instalment  contract  are  to  be 
paid  as  they  fall  dne,  and  the  68  ryo  remaining  on  the  original  loan 
are  also  to  be  paid  when  dne.  The  only  inconsistency  is  the 
draft-instrument  above,  which  requires  the  whole  to  be  paid  in  80 
days.  But  its  provisions  would  be  over-ridden  by  the  terms  of  the 
last  paragraph  of  the  second  document.  This  last  document  is 
apparently  a  draft  of  an  order  or  judgment  to  be  signed  by  the 
Chamber ;  the  first  part  being  the  form  prescribed  for  the  instrument 
of  acknowledgment,  and  the  second  part  the  further  directions  of  the 
Court  on  the  subject. 


SECTION  v.— JOINT  BORROWING.! 


[No.  96]  A  Loan  incurred  jointly  by  the  Retainers 
of  a  noble  Family  ;  the  Retainers  afterwards 
punished  and  House-Extinction  ordered;* 
the  Sons  and  younger  Brothers  newly  taken 
into  Service,  Stipends  given^  and  Faniilies 
established ;  in  such  a  case  how  shall  a  Suit 
by  the  Creditors  against  the  Sons  and  younger 
Brother's  be  disposed  of  ? 

An  luqniry  by  Okamnra  Senzo,  retuiner  of  Naiio, 
Lord  of  Yauato. 

Dated  Tempo,  XI  (Rat),  2  (March,  1840). 

1.  hiquii-y  by  tlu  retainer  of  a  lord, 

'*  The  complaint  of  Jiijiro,  representative  of  Heikichi, 
now  iU,  renter  of  the  house  of  Ichiyemon,  house-mantiger,  of 
Sendagaya  ward,  demanding  of  Yoshida  Senzaburo  the 
paymeut  of  money  borrowed  on  joint-setds  by  Yoshida 
Ichisabnro  and  Yoshida  Gakutaro,  retainers  of  the  Lord  of 
Yamato,  was  handed  down  [to  me  for  investigation]  on 
the  28rd  day,  12th  month,  year  of  the  Boar  (1889). 
Gakutaro  had  died  in  the  previous  year,  and  Ichitaro,  his 
successor,  a  worthless  fellow,  absconded  last  year  (Boar), 
and  an  order  of  house-extinction  was  made  [by  the  lord]. 

1.  R€ii'9haka,    2.  Ka-zetsu ;  the  endiug  of  the  family  line  and 
name. 
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Ro.  Ml  ^^^  ^  ^^  Toshida  family  had  bean  for  many  generatioDa 
fiuthfnl  servants,  the  yonngaai  brother  of  Gakataro, 
Sensaboro,  was  directed  to  reestablish  the  Yoshida  lamily, 
as  the  sacoessor  of  Hikosaboro,  Gakataro's  father,  and  of 
his  grand&ther.  Sensaburo  was  thus  taken  newly  into 
service,  and  knew  nothing  of  the  loan  to  Gakntaro  and 
Ichisabaro.  Senzabnro  is  the  head  of  a  new  fiunily,  not  the 
snceessor  of  Gakntaro  andlohisaboro,  and  hence,  it  seems  to 
me,  is  not  liable  for  the  loan  to  the  latter.  Is  it  right 
that  he  shonld  be  ordered  io  make  a  private  settlement? 
I  beg  to  consnlt  yon  as  above. 
2nd  month,  7th  day, 

Okamnra  Senao, 
Retainer  of  Naito,  Lord  of  Tamato." 

S«     C<m$uUation  by  ihs  Town  MagistraUA 

•<  From  Tsatsai,  Lord  of  Eii. 
HeUcichi^    renter  of  the  hoase  of  Ichiyemon,    in 

Sendagaya  ward,  [Yedo]    IHahvt^. 

Yoshida  Senzahuro^  retainer   of  Naito,    Lord    of 

Yamato Defendani, 

The  above  action  was  brought  in  my  Conrt;  I 
hauded  down  the  complaint,  and  trial  is  now  pend- 
iug.  It  appears  that  certain  money  had  been  borrowed 
on  joint-seals  by  Yoshida  Gukutaro  and  Yoshida  Ichisa- 
bnro,  Senzaboro's  elder  brothers ;  that  Gakataro  died 
some  time  ago  and  Ichisabnro,  his  successor,  absconded  in 
the  Dog  year,  12th  month  (1889),*  and  that  on  report  of 
the  facts  to  the  lord  an  order  of  house-extinction  was  made. 
But  as  the  Yoshida  family  had  done  faithful  service  for 
many  generations,  the  name  of  the  family  was  conferred  on 
Senzabnro,   Ichisaburo^s  younger  brother,     and     he     was 

1.  The  Town  Magistraie  is  laying  before  the  Chamber  (or  at 
any  rate  the  Three  Magistrates)  the  case  which  the  retainer  has  just 
sent  to  him.  2.  The  preWons  docoment  made  it  the  Boar  year 
<1840). 
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newly  taken  into  aerviee.  The  plaintiff,  believing  Senzaborb  [See.  T« 
to  be  the  sneoeBSor  of  Xehieabaro,  brooght  action  against 
him.  Now  it  woold  seem  on  these  &cts  that  Senzabnro 
has  been  newly  taken  into  service  and  is  the  founder  of  a 
new  Toshida  fiunily.  Moreover,  he  knew  nothing  at  all  of 
the  loan  inenrced  by  his  brothers.  Besides,  as  Ichisabnro 
was  largely  in  debt,  his  creditors  would  all  bring  soitagainst 
Bensabnro,  if  in  the  present  action  the  latter  is  held  liable, 
and  he  woold  be  onable  to  pay  them  and  woald  be  obliged 
to  see  his  family  extingoished.  On  the  other  hand,  Ben- 
sabnro is  in  fact  the  yoonger  brother  of  Ichisabnro,  and 
maintains  the  old  fiunily  shrine  of  the  Yoshidas.  These  are 
arguments  in  favor  of  regarding  him  as  Ichisabnro's 
successor.  How  should  the  action  be  decided  f  There  are 
no  precedents  to  go  by.  There  are,  however,  cases  in 
which  it  has  been  held  that  where  a  temple-incumbent  has 
fi)rfeited  his  benefice,  aud  the  benefice  has  been  taken  in 
charge  by  the  chief  temple  of  the  sect  and  then  granted 
out  to  a  new  incumbent,  the  latter  is  not  liable  for  the 
debts  of  his  predecessor.  Shall  we  follow  this  principle  and 
hold  that  Seiizaburo  is  not  liable  for  the  loiin  ?  I  am  unable 
to  come  to  a  decisiou  and  accordingly  I  beg  to  consult  you. 
Year  of  the  Rat, 
8rd  month." 

8.     Appended  Reply  by  the  other  Mayietratet, 

"According  to  yonr  letter  we  understand  that  the 
Yoshida  name  was  given  to  Senzaburo,  the  brother  of 
Ichisabaro,  and  thai  he  was  newly  taken  into  service, 
the  order  being  bsued  shortly  after  the  flight  of  Ichitaro ; 
and  that  thus  the  plaintiff  supposed  that  Senzabnro  was 
the  success<nr  of  Ichisaburo.  But  the  true  view  of  the 
case  is  that  Senzaburo  is  a  new  retainer,  and  the  founder 
of  a  new  fiunily.  The  entry  into  service  and  the  possession 
of  the  Yoshida  name  are  due  to  the  favor  of  his  lord. 
If  he  is  now  ordered  to  pay  this  loan,    he    would    become 
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No.  96j  quite  unable  to  perform  his  feudnl  duties  and  coDtinue 
to  bear  the  name  of  the  Yoshida  family,  because  the 
various  creditors  of  Ichisabnro  would  be  upon  him. 
Thus  the  favor  of  his  lord  would  have  been  bestowed 
to  no  purpose.  If  the  house-extinction  was  in  iaot  effected 
and  Ichisaburo  really  absconded,  would  it  not  be  nnjost  to 
order  [Senzaburo]  to  pay  the  loan  ?  The  plaintiff's  mistaken 
belief  that  Senzaburo  was  I<Ausabnro's  successor  is  his 
own  fault.  Ill  the  last  Rat  year,  the  decision  of  Soga, 
Lord  of  Tango,  now  Finance  Magistrate,  in  reply  to  a 
consultation  by  Ichikawa,  Steward  of  Imperial  Waters, 
was  as  follows  :  <  the  former  rule  was  that  an  action  in 
which  the  leuder  demands  from  one  who  succeeds  to  the 
fiimily  name  the  payment  of  a  loan  made  to  one  wbo 
has  now  absconded  should  not  be  taken  np  and  sent 
[to  the  Chamber]  for  indorsing-seal.  But  this  rule  is  not 
)>i*()pcrly  applicable  to  all  similar  actions.  It  is  trne  that 
the  flight  iti  most  eases  is  due  to  a  burden  of  debt, 
and  if  "undertakers  of  the  estate" ^  are  made  liable  for 
mU  the  loans  of  the  fugitive,  no  one  would  take  uptlie  inherit- 
ance; HO  that  the  general  rule  should  be  as  above.  But 
where  an  action  is  brought  in  which  the  officers  of  the 
plahitiiTs  village  have  made  inquiries  of  the  officers  of 
tlie  dofendaut*s  village  and  the  reply  has  been  made  that 
the  dofeudant  is  in  fact  the  regular  successor  ^  of  the 
fu<4iti\'e,  the  action  should  be  taken  up  aud  the  defendant 
held  liable  to  pay  the  loan.'  ^  In  the  present  case  judgment 
Hhould  not  be  given  [for  the  plaintiff] ,  for  the  plaintiff  has 
not  succeeiled  in  producing  any  guch  information.  This 
Keems  the  proper  disposition  of  the  case. 


1;  AtO'kabit.  The  distinction  is  between  those  who  step  in  and 
take  up  a  vacant  inheritance  for  the  honor  of  the  family-name  or  to 
prevent  Innd  from  going  to  waste,  and  those  who  are  the  regular 
puccessovs  {Kozokn-nin)  by  relationship.  The  former  ease  usually 
cYCCurs  where  there  'are  no  sons  or  brothern  left.  3.  SoMoku-nin, 
^.  The  passage  is  from  No.  18,  p.  28,  ante. 
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Year  of  the  Rat,  [Sao.  T. 

4ih  month. 

Temple  Magistrates, 

Toyama,  Warden  of  the  Palace  Gates,  ^ 

Finance  Magistrates.  " 


[No.  97J  Disposition  of  an  Action  by  the  Wife  or 
Son  of  a  Creditor  on  a  Joint-instrument 
addressed  to  that  Creditor.* 

A  Correspondence  between  the  Clerks  of  certain 
Magistrates. 

Dated  Ansei,  YI,  5  (June,  1859). 

1.  Appended  Sote  by  a  Clerk, ^ 

"  When  the  answer  of  the  defeudants  was  handed  up 
by  me  [to  the  Magistrate] ,  on  the  24tb  of  the  5th  month, 
Ansei,  YI,  Dog  (June  24,  1859),  it  was  ordered  that  the 
joint-pleadiug  shoald  be  postponed  for  a  time. 

2.  Letter  from   the   Clerks   of  one   Town  Magistrate  ^   to 

those  of  tt\e  otJter, 

*<  From  Akiyama  Kinzo, 

Takahashi  Eiebiyemon, 
Nakashima  Subnroyemon, 

to  Yamazaki  Snkezayemon, 
Nakamura  Jirobnchi, 
Nakata  Gozayemon. 
We  have  read  your  letter.     We  understuud  tbat  Kouo, 
the  widow  of  Qironoichi,  deceased,   renter  of  the  bouse  of 
Zenzo,  in  Block  No.  1,  Fakui  ward,  Asakusa  [district,  Yedo] , 

1.  The  other  Town  Magistrate.  2.  An  instrament  of  debt  is  in 
form  addressed  to  tlie  creditor.  8.  A  note  indicating  that  the  trial 
was  delayed  while  the  following  discussion  went  on  upon  the  point 
el  law.    4«  Probably. 

WmL  xz.  »■».  Ft.  lli.-99. 
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Mo.  97]  has  brought  suit  on  an  instrnment  jointly  sealed  by  the 
defendants  aud  addressed  to  Hironoichi ;  and  yon  inquired 
of  us  recently  as  to  the  disposition  of  this  action.  The 
question  arises  whether,  as  stated  in  the  report  handed  op 
by  Okada»  master-blindman  of  the  first  degree,^  when  the 
wife  or  son  of  a  deceased  [blindman]  brought  suit  on  an 
instrument  addressed  to  s  the  deceased,  aud  the  chief  of  the 
blindman*8  guilds  was  inquired  of  as  to  the  necessity  for 
appending  his  seal  in  such  a  case,  the  action  which  this 
widow  brings  on  an  instrnment  addressed  to  the  deceased 
Hironoichi  must  pass  through  the  hands  of  the  chief  of  the 
guild  and  the  complaiut  bear  his  official  seal.^  We 
inquired  of  our  superior  ^  accordingly,  and  he  answered  as 
follows  (and  this  is  why  we  asked  yon  to  consider  the 
matter  further) :  That  where  a  money -loan  action  is 
brought  by  the  wife  or  son  or  member  of  the  household  of  the 
deceased  creditor,  the  custom  of  requiring  the  official  seal  of 
the  chief  of  the  guild  is  not  merely  a  practice  prescribed  by 
the  chiefs  own  direction,  but  has  been  sanctioned  by  tbe 
Magistrate's  Court.  Bat  you  thought  that  the  report  of 
which  we  sent  you  a  copy  was  to  be  regarded  merely  as 
a  statoment  made  by  the  guild-chief  for  the  benefit  of  the 
Court  ou  that  particular  occasion,  aud  not  as  a  regulation 
for  the  practice  of  the  Magistrate's  Court.     You  therefore 

1.  Kengiyo.  See  p.  15,  note  1,  ante.  2.  See  p.  63,  note  4,  anU, 
8.  Soroku.  4.  The  guild-chief  would  demand  a  fee  for  affixing 
the  kcaI.  The  exislence  oi  such  a  prescriptive  privilege  \roiiId 
he  by  uo  means  a  strange  feature  of  Japanese  life.  In  hiirmouy 
with  the  principle  of  settling  nil  disputes,  so  far  as  possible, 
privately  and  witliin  the  family,  were  certain  special  privilegeji  of  en- 
forcing  justice  privately,  particularly  where  anytliing  like  a  caste  or 
guild  waH  concerned.  The  must  extended  was  that  of  Dausayemon, 
chief  of  the  Yttu  (outcasts,  the  Witrkera  iu  skins),  who  had  the  power 
of  inflicting  even  the  death  penalty  on  members  of  tlmt  caste  (see 
Simmons,  Sotet  on  Laud  Tenure,  p.  146).  For  the  guild  of  the 
Mind  there  were  numbers  of  peculiar  privileges,  and  this  claim  of 
the  chief  to  aflix  his  seal  does  not  seem  at  all  uunatuial.  5.  Kashira, 
the  ma^^ibtrutc. 
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proposed  to  your  superior  that,  although  at  the  trial  [the  [Sec.  V, 
claim  would  still  be  treated  as  the  deceased  creditor's  in  the 
sense  that,  for  instance,]  the  question  of  whether  there  were 
any  illegalities  connected  with  the  loan  should  be  examined, 
the  chief  of  the  guild  ought  not  to  manage  the 
action  of  the  widow  or  child,  according  to 
the  report  above-mentioned,  but  the  action  should 
be  taken  up  and  judged  without  requring  the  official  seal 
of  the  chief  of  the  guild,  provided  the  instrument  does  not 
contain  the  phi*ase  *  or  to  his  apprentices '  ^  or  '  or  to  his 
fellow-members  '  ^  inserted  [after  the  creditor's  name]. 

After  making  this  proposal  to  your  superior  you 
inquired  of  us.  It  is  true,  as  you  say,  that  the  report 
handed  up  by  Okada,  master-blindman  of  the  first  degree, 
is  not  a  regulation  of  the  Magistrate's  Court,  but  was 
made  and  presented  in  connection  with  the  case  on  which 
you  had  asked  for  instructions,^  and  tlie  custom  stated  in  the 
letter  was  followed  in  subsequent  practice ;  so  that  it  cannot 
be  treated  as  a  mere  rule  made  by  the  guild-chief  himself. 
Moreover  there  is  a  decision  to  the  same  effect,  on  an 
inquiry  by  Takanawa,  master-blindman  of  the  first  degree,  in 
an  action  where  the  successor  of  a  deceased  creditor  brought 
action  on  an  instrument  addressed  to  the  deceased.  We 
called  these  facts  to  your  atteutiou,  and  asked  you  whether  you 
did  not  think  it  worth  while  to  reconsider  your  opinion, 
and  requested  you,  if  you  still  regarded  our  practice  hither- 
to as  unjust  and  improper,  to  inform  us  of  the  method 
followed  in  [your]  Court  and  send  us  a  draft  of  the  order 
proper  to  be  made  to  the  guild-chief.  We  made  theso 
replies  and  requests  without  consulting  our  superior.  Now 
in  your  Court  there  are  several  records  [bearing  on  tlie 
subject] , — among  others  the  ofiicial  copy,  in  red  ink,  of  the 


1.  Deshi-uchi.  2.  Nakama-uchi.  3.  The  clerks  had  in<iuiiod, 
And  the  Magistrate  had  then  ordered  the  opinion  of  Okada  to  bo 
taken. 
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No.  97]  report  handed  np  by  Takanawa,  master  blindman  of  the 
first  degree,  Bonkwa,  XIII  (Bat),  2,  11  (March  9,  1816), 
which  reads  as  follows :  '  Nagate,  Lord  of  Bigo,^ 
assented  on  a  consultation  to  the  proposition  that  a  suit 
by  the  wife  of  a  master-blindmam  of  the  first  degree 
or  by  any  one  under  the  control^  of  the  chief  of  the  blind- 
men's  guild  should  not  be  taken  up  or  disposed  of  without 
the  official  seal  of  the  guild-chief.'  There  is  also  a  record, 
for  the  18th  day,  8rd  month,  same  year  (April  10,  1816), 
of  the  fact  that  Bhibasaki,  mnster-bliudmau  of  the  first 
degree,  now  chief  of  the  guild,  presented  a  petition  asking 
an  order  that  the  complaint  in  a  suit  should  bear  the  official 
seal  of  the  guild-chief  even  where  the  suitor  was  an 
outsider,^  provided  he  was  a  relative  of  the  deceased,  aud  that 
the  petitiou  was  dismissed  by  the  Magistrates,  on  the 
ground  that  it  was  not  customary  for  the  official  seal  of  the 
guild-chief  to  be  affixed  on  a  complaint  entered  in  the  name 
of  an  outsider.  Does  it  not,  then,  at  least  seem  proper  that 
the  guild- chiefs  official  seal  shonld  be  affixed  to  the  complaint 
in  an  action  by  the  wife  or  son  of  the  deceased  creditor  ? 
You  then,  after  examining  the  order  made  to  the  guild-chief 
[in  that  case] ,  inquired  further  of  your  superior,  and  be 
directed  further  consultation  with  ns.  You  then  proposed, 
as  the  method  ot  diRposing  of  such  canes,  tlmt  where  a 
money-loan  instrument  executed  before  the  orders  *  of  t*ie 
Temple  Magistrate^  lutd  not  been  renewed,  an  action  by  the 
wife  or  son  of  the  deceased  creditor  should  be  taken  up  and 
adjudged  like  an  ordinary  action  ;^  and  you  sent  with  yoor 
letter  a  copy  of  the  orders  to  the  guild-chief  as  recorded  in 
answer  to  the  inquiries  of  Takanawa  and  Shibasaki,  master- 


1.  Town  Magistrate.  2.  Shitiai.  8.  Shiroto ;  one  not  a 
momber  of  the  guild.  4.  Mothi-watashi.  5.  The  Lord  of  Bigo 
vras  Town  Magistrate,  bat  the  writer  perhaps  is  referring  to  him. 
C.  That  is,  probably,  where  the  original  loan  was  made  before  the 
above  order  (Bankwa,  XIII,  1816)  and  had  not  been  renewed,  the  seal 
of  the  guild- chief  would  not  be  necessary ;  otherwise  it  woold. 
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blindmen    of   the    first    degree.      The    red-ink    copy     of  [See.  T. 
-the  document  handed  op  by  Takanawa,  master-bllndmaD^ 
we  noticed  particalarly,  because  there  is  a  record  to   the 
same  effect   where  an    inquiry   was   made   by   the    same 
officials  during  the  Jiagistracy  of  Tsntsui,  Lord  of  Hizen. 

Thus  the  opinions  of  our  two  superiors  are  now 
^greedy  after  these  consultations,  as  to  the  disposition  of 
actious  by  the  wife  or  child  of  a  deceased  creditor,  except 
that  we  have  not  yet  settled  whether  the  guild-chiefs 
official  seal  is  necessary  where  suit  is  brought  before  the 
Temple  Magistrate  by  persons  living  within  the  premises  of 
military  gentry.  ^  We  have  therefore  summoned  the  guild* 
chief,  and  he  has  answered  that  in  all  actions  of  the  present 
eort,  whether  the  persons  live  on  the  premises  of  military 
gentry  or  of  townspeople,  his  official  seal  is  customarily 
used. 

The  procedure  as  above  agreed  on  should  be  com- 
municated to  the  Temple  Magistrate  also,  in  order  to  avoid 
•contradictory  treatment  of  the  same  sort  of  action.  We  have 
.communicated  the  above  to  our  superior  and  he  has  directed 
-OS  to  consult  you.  Hence  we  make  inquiry  once  more, 
enclosing  the  answers  handed  up  by  the  guild-chiefs;  the 
docoment  sent  to  us  by  you,  being  only  a  copy,  we  have 
retained. 

5th  month,  19th  day." 

2.     Eticlosures, 

{a,)  '*  Answer  iu  writing  to  the  Court. 

From  the  chief  of  the  blindmen's  guild, 

Eosugi,  master-bliudman  of  the  first  degree  : 

1.  The  general  rale  was  that  the  Temple  Magistrate  took  oognia- 
4uaioe  of  cases  oomiog  from  ordinary  private  fiefs.  If  the  deceased 
blindman  had  lived  within  a  nobleman's  yaihiki,  it  might  be  thought 
ibat  the  chief  of  the  guild  oould  not  interfere  in  the  management  of 
the  suit,  as  the  lord  himself  might  be  interested. 
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Ko.  97j  I  reply  as  follows : 

The  question  has  been  asked  me  whether  the  wife  or 
son  of  a  deceased  master-blindman  of  the  first  or  second 
degree,  living  on  tlie  premises  of  a  family  of  the  military 
gentry,  is  under  the  control  of  the  guild-chief  or  not ;  and 
whether,  when  the  wife  or  son  brings  suit  on  a  loan  of 
the  deceased  master-blindman,  the  official  seal  of  the 
guild-chief  is  to  be  affixed  to  the  complaint  or  not. 

The  childreu  of  a  deceased  master-blindman  of  the 
first  or  second  degree,  living  within  the  premises  of  a 
military  family  or  a  town  family,  are  under  the  control  of 
the  guild-chief  while  they  are  still  in  hopes  of  being  taken 
into  military  service  [or  the  like]  ^  and  their  future  is 
not  yet  settled;  and  when  such  persons  bring  suit  to 
recover  loans,  etc.,  the  complaint  must  bear  the  official 
seal  of  the  guild-chief. 

When  an  inquiiy  was  made  on  the  same  subject, 
Tempo,  X  (Boar),  5,  8  (June  18,  1839),  when  Okasa, 
Lord  of  Awa,  was  in  office,^  the  enclosed  answer  was 
handed  up,  and  its  receipt  was  acknowledged  by  Isogaj 
Tetsunosuke,^  Since  that  time  I  have  followed  the  practice 
therein  stated ;  recently,  [for  instance] ,  when  the  widow 
of  Mikami,  master-blindman  of  the  first  degree,  asked  my 
official  seal  for  an  action  for  money  due  on  a  loan,  I 
inspected  the  document  aud  affixed  my  seal,  that  the 
action  might  be  brought  before  the  Magistrate.  It 
has  also  been  inquired  what  the  procedure  is  where, 
in  such  a  suit  for  money  due  on  a  loan,  the  deceased 
creditor  lived  without  the  Eight  Provinces.  ^  If  one 
living  without  the  Eight  Provinces  requested  my  official  seal 
and  indorsement  for  an  action  on  a  money  loan,  etc.,  I 
should  after  inspection  affix  my  official  seal. 

1.  This  must  be  supplied  in  order  to  make  the  answer  apply  alsa 
to  the  townspeople,  mentioned  in  the  previous  clause.  2.  As  Town 
Magistrate.  3.  A  clerk.  4.  Kwan-ha*ihu ;  the  eight  prorinces  enst 
of  the  Hakone  mountains,  surrounding  Yedo,  and  the  ohief  portion 
of  the  immediate  dominions  of  the  Shogunate  family. 
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I  enclose  also  a  docament  containing  an  answer  made   [Sec.  T. 
by  Takeyama,  master- blindman  of  the  first  degree,  chief  of 
the  guild,  when  directed  to  give  his  opinion  by  Sugannma, 
Lord  of  Shimotsnke,   Finance   Magistrate,  Kwansei,   XIII 
(Cock),  8,  5. 

The   above   is   in   my   opinion  the  procedure  in  sach 
cases.     I  beg  to  make  this  reply. 
Year  of  the  Goat, 
5th  month,  15th  day. 
Kosugi,  master-blindman  of  the  first  degree,  chief 
of  the  bliudmen's  guild." 

(b)     **  Order  made  to    Takeyama,  master-blindman  of  the 
first  degree,  by  Suganuma,  Lord  of  Sliimotsuke, 
Fiuauce  Magistrate. 
Case  of  Tachn,  member   of  the  household  of  Sen, 
widow  of  Genan,  in  Fukagawa  post-town,  Naka- 
sendo,i  deputy's  district  of  Noguchi  Tatsunosuke : 
It  was  reported  by  the  Deputy  that  the  person  above 
named   has   requested  his   approval  of  a  petition  that  the 
Tsnchimikado  House  ^  deliver   to  him  a  diviuation-liceuse, 
as  the  petitioner  follows  the  occupation  of  fortune-telling.^ 
A  few  days  ago,  therefore,  I  made  inquiry  of  the  chief  of 
the  bliudmen's  guild.     Information  was  received    [in  reply] 
that  the  said  Tachu  had  been  disinherited  by  Toyonaga> 
master-blindman   of  the  first  degree,   but  still  retains  his 
membership^  as  a  master-blindman.     I  therefore  instructed 
Tatsunosuke  to  order  him  to  prefer  his  request  to  the  chief 
of  the  gnild.'^      I  now  inform  you  of  the  above. 

1.  The  line  of  provinces  running  through  the  central  part  of 
northern  Japan.  2.  A  firm  or  house  probably  having  some 
special  privileges  in  connection  with  this  occupation.  8.  This 
was  one  of  the  special  occupations  of  the  blind.  4.  Za  (lit.,  seat). 
5.  This  may  mean  a  request  for  the  official  seal  or  a  request  for 
the  license.  It  would  hardly  have  been  ciled  unless  the  former 
had  been  the  meaning. 
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Ko.  97]  This  order  was  handed  down    to   Eitamora,    master- 

blindman  of  the  first  degree,  representative  of  the  chief  of 
the  gnUd.*' 

c,  "  Answer  of  Ishizaka,  master-blindman  of  the  first 
degree,  to  an  inquiry  of  Okasa,  Lord  of  Awa,  Town 
Magistrate  of  the  North. 

Report. 
Yon  have  inquired  in  regard  to  the  necessity  of  th^ 
official  seal  of  the  chief  of  the  biindmen's  gaild  in  actions 
where  master-blindmen  of  the  first  snd  second  degree,  as 
as  well  as  blindmen  having  no  rank,  have  transferred  their 
loans  to  children  living  in  a  separate  family  and  the  latter 
bring  action  for  arrears  due  tbereou. 

During  the  life  of  the  creditor,  the  official  seal  is  affixed 
after  examination  [of  the  case] ,  even  tbongb  an  actual 
transfer  has  been  made.  As  to  instruments  of  loan  addressed 
to  the  wife  [of  the  blindman] ,  even  in  this  case  the  official 
seal  is  to  be  affixed.^  Where  the  children  bring  action  after 
the  death  of  the  creditor,  the  chief  of  the  guild  affixes  the 
seal,  after  examination  of  the  subject  of  the  action,  if  the 
plaintiffs  have  no  instrument  of  transfer ;  but  if  they  have 
he  does  not  concern  himself  with  the  action. 
I  reply  as  above  to  your  inquiry. 
Year  of  the  Boar, 

5th  month,  7th  day. 

Ishizuka,  master-blindman  of  the  first  degree, 
chief  of  the  blindman's  guild. 
The  letter  is  sent  by  the  hand  of  Inawo  Kimata,  temple- 
official,  and  its  receipt  is  acknowledged  by  Isogai 
Tetsugoro." 

1.  Even,  during  the  husband's  lifetime,  we  may  suppose. 


SECTION  VI.— ARREARS*  OF  JUDGMENT 

INSTALMENTS. 


[No,  98]      Action  for  Arrears. 

A  Reply  to  an  Inquiry  by  an  official  of  tbe  fief 
held  in  charge^  by  Toda,  Superintendent  of 
Palace  Maidservants. 

Dated  Meiwa.  IX  (1772j. 

"  Tbe  matter  of  tbe  Inquiry  as  to  an  action  for 
arrears  of  instalments  ^  due  from  Kicbibei  and  8 
otbers,  of  Icbibara  village,  Mino  /rim/,  defendants, 
to  Cbuzayemon,  of  Makuwa  village,  in  tbe  same 
huii,  plaintiff. 

If  tbe  payment  of  tbe  instalment  as  ordered  is  quite 
impossible,  execution  in  bankruptcy  should  of  course  be 
ordered ;  but  though  as  long  a  delay  as  possible  should  be 
allowed  for  obtaining  the  amount  due,  some  amount  at 
least,  however  small,  should  be  paid  in.  If  even  this 
cannot  be  paid,  tlien  execution  in  bankruptcy  should  issue, 
ordering  them  to  deliver  up  all  their  rice-land,  upland, 
houses,  residence-land,  and  family-belongings,  even  houses 
and  resideuce-land  in  other  fiefs,  and  even  if  only  a  small 

1.  Todokori-kin.  There  is  nothing  to  justify  the  compilers 
in  making  a  special  section  for  this  subject.  See  Appendix 
to  this  volome.  Tbe  term  is  constantly  applied  throughout  all  the 
oases  to  any  sum  in  arrears.  It  is  here  used  specially  of  instalments 
4lne  by  order  of  Ck>urt.  3.  O-agukari-iho,  See  p.  22,  note  4. 
•8.  Kiri'kin ;  that  is,  instalments  ordered  by  the  Court. 
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N«.  98]  sum  is  realized,  the  plaintiff  shoald  be  ordered  to 
acknowledge  satisfaction  [of  the  claim] .  An  iustrnment  of 
submission  to  this  judgment  executed  by  both  sides  should 
of  course  be  filed  in  your  office.  An  exact  inventory  of 
the  rice-land,  uplaud,  houses,  residence-land  and  family- 
belongings,  should  afterwards  be  drawn  up  in  the  presence 
of  both  parties  aud  the  viUage  officials,  and  counter- 
sealed  by  them.  Although  the  office  of  Ohuyemon,  headman, 
is  not  now  forfeited,  he  cannot  escape  such  a  penalty  unless 
some  small  amount  is  paid  [on  account].  It  is  better  to 
tell  him  this  and  get  him  to  pay  some  portion  of  the 
instalments  [than  to  order  him  into  bankruptcy] . 

The  plaintiff  should  be  informed  that,  when  Isoji  again 
acquires  means,  payment  [of  the  amount  still  due]  may  be 
demanded  of  him,^  and  he  should  be  ordered  to  insert  this 
in  the  above  instrument  [of  submission]  and  append  his 
seal  thereto.'* 


[No.  99]  IVIu'jr  rnstaluient-Jiidgnients  liave  been 
rendered  against  Residents  of  distwit  Pro- 
vincesj  Parties'  Relatives  in  Yed^)  may  not 
appear  as  their  Representatives. 

Dated  Anyei,  III  (Horse),  11,  2  (December  4,  1774). 

**  Action  on  a  money-loan  against  Axima  Daino- 
shin  by  Jiroyemon  and  one  other,  representatives 
of  Denjiro  and  one  other,  of  Yoda  village,  Echizen 

kuni. 

In    the    above    action   a   judgment    for  payment  by 
instalments   was   rendered   on  the   4th  of  last  month,  and 


1.  This  makes  it  necessary  to  suppose  that  the  "  satisiaotioii  *** 
before  spoken  of  means  **  satisfaction  of  the  claim  so  far  as  paid,"— 
provided  the  Isoji  here  spoken  of  is  the  person  in  mind  in  ih» 
previons  passages. 


PABT  in. — ooktraot:  legal  p&bcedbnts.         847 

both  parties  were  to  appear  at  Court  monthly.^  Bat  their  [Ses.  TI» 
homes  are  distant  from  Yedo,  and  the  journey  here  and 
back  cannot  be  accomplished  nnder  80  days.  The  plaintiffs 
have  therefore  asked  permission  to  appoint  as  their  repre- 
sentative Heihachi,  a  relative,  renter  of  the  house  of 
Bauyemon,  in  Yazayemon  ward,  Kyobashi  [district  Yedo] . 
If  this  request  is  granted,  numberless  others  of  the  same 
sort  will  follow.  The  plaintiffs  may  use  their  servants, 
etc.,  living  in  Yedo  as  their  representatives ;  but  the 
request  cannot  be  granted  as  to  Hoihacbi."  ^ 


[No.     lOOj        InsialmcnUJudgments    in    Private 
FiefsJ" 

A  Reply  to  au  Inquiry  made  of  the  Lord  of  Kai.^ 
Dated  Temmei,  YIII  (Ape),  12  (January,  1789). 

1.     Inquiiy. 

*<  When  a  money  action  is  brought  which  [concema 
parties]  in  our  own  iief  only,  may  we  after  trial  give  judg- 
ment for  payment  by  instalments  ?  Or  may  judgment  for 
payment  by  instalments  be  given  only  by  the  Government 
[Magistrates]?  Furthermore,  what  should  be  the  amounts 
of  the  instalments  ? 

I  beg  to  make  private  inquiry. 
Obu  Geugo, 

Betainer  of  Honda,  Lord  of  Bugo. 
12th  month.*' 

1.  The  defendant  to  pay,  the  plaintiff  to  receive  the  monthly 
instalment.  2.  The  feeling  probably  was,  partly,  that  a  member  of 
the  household  or  near  relative  voald  be  more  acquainted  with  the 
party's  affairs  and  more  easily  fixed  with  responsibility  for  him, 
and,  partly,  that  the  free  appointment  of  agents  would  tend  to 
champerty,  the  traffic  in  claims.  8.  Shi-i-yo ;  fiefs  outside  of  the 
Shogunate  family's.  4.  Magartbuohi,  Lord  of  Kai,  Finance  Magis 
trate. 
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Bo.  100]  2.     Appended  Reply. 

'*  When  a  money  action  is  bronght  [which  concerns 
parties]  in  a  single  fief^  only,  both  parties  should  be 
examined,  the  instrument  of  debt  inspected,  and  judgment 
rendered.  First,  an  order  of  payment  within  80  days 
should  be  made.  If  in  that  time  the  defendant  proves 
unable  to  pay,  an  order  for  instalment-payment  should 
be  made.  Where  interest  has  been  agreed  on  at  a  rate 
of  more  than  1  bu  per  20  ryo,  it  must  be  reduced  to 
that  figure.  In  calculating,  the  intercalary  months  must 
be  omitted.  Days  for  payment  of  the  mouthly  or  yearly 
instalments  should  be  fixed,  and  on  those  days  the  parties 
must  be  present  in  Court  to  deliver  and  receive  the  money. 
If  the  defendant  fails  to  bring  the  whole  amount  fixed,  he 
must  be  ordered  positively  to  bring  it  on  the  next  appointed 
day  [in  addition  to  the  sum  then  due] ;  if  the  deficiency 
is  only  a  slight  one,  it  maybe  made  up  gradually  on  succeed- 
ing days.  The  above  proceedings  may  be  employed  by  you 
as  well  as  by  Government  liiagistrates.  The  amount  of  the 
instalmeuts  difiers  according  to  the  total  sum,  principal 
and  interest,  in  arrear.  If  yon  will  notify  me  of  the  sum 
in  any  particular  caae  before  you,  I  will  iufurm  you 
without  delay  of  the  proper  figures. 
Year  of  the  Ape, 
12th  month." 


[No.  101]      Non-Payment   of   Instalments   on  a 
Debt  of  200,000  Ryo. 

A  Decision  by   the  Chamber  of  Decisions,  FuH 
Session. 
Dated  Kwansei,  lY  (Rat),  8,  2  (September 

17, 1792). 

^^^— — 

1.  Ichi'Tyo* 
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*<  Action  by  Magoiehi,  of  Nagabori  ward,   Fakagawa  [Bao.  TI. 
[distriet,  Yedo,]  for  money  dne  from  Matsudaira,  Lord  of 
MntBu. 

Tbe  rule  has  been  in  past  years  to  order  80  ryo  [per 
mouth]  as  the  instalmeot,  where  the  amount  dae  was  in 
all  abont  10,000  ryo.  Taking  the  same  proportion,  the 
proper  instalment  for  the  snm  now  in  qaestioa  would  be  a 
little  more  thau  1520  ryo  [per  month] .  Bat  as  the  sam 
was  a  specially  large  one,  a  Fnll  Session  was  held  to 
consider  the  case,  and  it  was  decided  to  order  that  the 
[monthly]  instalment  for  sums  of  aboat  200,000  ^-yo  should 
be  1,000  i-yo. 

In  the  previous  case  of  Yataro,  of  Hashido  town, 
Seqju,  Bushu,^  against  Batake,  Governor  of  Kyoto,  a 
[monthly]  instalment  of  510  ryo  was  ordered  for  a  total 
claim  of  62,849  n/o,  the  rate  being  80  ryo  on  10,000.  But 
as  the  amount  du^  in  this  case  is  especially  large,  the 
order  to  the  Lord  of  Mutsu  has  been  decided  upon  as 
above.'* 


[No.  102]      Actions  on  Money  Loans. 

A  Proposal  of  the  Chamber  of  Decisions. 
Approved  Buukwa,  HI  (Tiger),  6  (July,  1806). 

1.     Proposal  of  Lav  by  the  Chamber  of  Decisions. 

"Since  the  order  of  the  last  Serpent  year,  9th  month,, 
that  money  actions  were  to  be  amicably  settled,^  the  parties 
have  come  to  a  priviite  settlement  in  all  cases  of  money 
due  and  unpaid,  and  have  reported  these  settlements  to  the 
Three  Magistrates.  There  have  been  before  the  Town 
Magistrate  numerous  claims  against  the  military  gentry 
during  the  past  2  or  8  years.     But  in  accordnnce  with  our 


1.  Mnsashi  kuni,    2.  No.  13,  anf«,  dated  1797. 
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No.  102]  note  appended  to  the  InstrnctionB  of  Matsadaira,  Lord  of 
Idzu,  in  the  Serpent  year,  8th  month,  we  urged  com- 
promise upon  both  parties,  settiug  forth  the  considerations 
on  each  side ;  so  that  there  was  not  a  siugle  case  which 
came  to  final  judgment  and  an  order  ior  instalment- 
payment.^ 

Ihihrk.     Since  the  Instructions  of  the  Serpent  year, 

8th  month,  the  parties  in  every  suit  seem  to  have 

thought  that,  if  they  did  not  settle  privately,  some 

severe    penalty    would    be    inflicted,    and    they 

have  all  settled  their  affairs  by  private  convention. 

Thus   there   has  been  no  final  judgment  rendered 

or  penalty   imposed,  ^    as   stated  above,  for  about 

10  years.  ^      But  if  now  judgment  be  rendered 

and   instalment-payment   ordered   in  3  or  4  cases 

without     inflicting     the      usual     penalty,^     the 

consequence  would   be   that  numberless  actions  of 

the  same  sort  would  bo  bronglit,  and  the  people's 

integrity,  uprightness,  and  sense  of   duty  would 

deter  iorate.5 

But   the  actitms    brought  lately  are  numerous,  and  in 

many  cnses,  unless  a  regular  judgment  is  rendered,    there 

would     never     be     any     settlement.      For     this     reason 

wo   have   thought   that   it   would   be   best   to  give  regular 

judgments   according   to   the  legal  precedents  in  cases  that 

positively  cannot   be  settled  privately,    and  after   ordering 

a   privato   settlement  within   80   days,    then,  [in  case    no 

1.  This  onler  of  17v)7  relegated  to  private  settlement 
claims  arising  before  a  certain  dale  of  that  year.  It  did  uot 
apply  to  actioiiK  .svibsciiuently  brought.  The  language  here  iise<l 
might  Hoom  to  imply  the  coutraiy ;  but  the  explauation  is  that 
the  people  followed  the  spirit  of  the  order  eveu  in  subsetiuent 
disputes,  aud  after  bringing  suit,  couscuted  to  compromise.  2.  The 
I)cnalty.  that  is,  for  not  bringing  in  the  instalment  ordered.  3.  See 
Note  2.  4.  TluH  nnist  mean  the  penalty  for  bringing  suit  on  a  claim 
cuvercHl  by  the  above  order.     5.  See  p.  114,  note  2. 
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jMiilement  is  made] ,  to  order  payment  by  instalments  of  [See.  VL 
the  amount  remaining  due.     Bat  there  are  certain  iixed 
rnles,  enacted  some  time  Ago,  [determining  the  amount  of 
the  instaknent  to  be  ordered  in   each   case] .     Now,  though 
these  rules  should  [asnally]   be  followed,  the  amounts  of 
the  instalment  have  in  many  cases  been  reduced,  by  special 
agreement  of  the  Magistrates,  where  it  appeared  that  the 
defendant  was  actually  unable  to  raise  the  fixed  amount. 
Thus  the  rules  have  gradually   come   to  be  applied  with 
some  laxity ;  and,  if  now  the  debtors  who  fail  to  pay  the 
full  amounts  as  fixed  by  these  rules  are   punished  as  the 
law  prescribes,  the  number  of  persons  thus  punished  would 
be  very  large,  because  the  cases  in  which  those  amounts 
would  be   excessive   are  very  numerous.      Our  conclasiou 
is,  therefore,  that  the   best   plan   is   to   change   the  rules 
prescribing   the    instalment-amounts.      As  they  are  not  a 
part  of  the  '  Collection  of  Laws,*  i   it  will  be  quite  allowable 
to  change  them.^    Moreover,  [there  need  be  no  objection  on 
the   score    of  introducing  an  innovation   unfamiliar  to  the 
people,]  for    the   litigants   are    well    acquainted   with    the 
instalment  amounts  [of  lower  figures  which  we   have  been 
ordering   in   most   cases] .     We   propose    that    the  yearly 
amounts  set  forth  in  the  appeuded  document  be  substituted 
for     those     of    the      old     law.       Henceforth,      therefore, 
those     wlio    twice     or     thrice     bring     deficient     amounts 
and    thus   violate    directly  the   instructions   of  the    Magi- 
strates    that     the    breach     of    private    conventions    and 
the  disregard  of  upright  dealing  are  no  profit  to  any  ouc, 
shall    be    punished    as    follows :     For     to^vnspcople    and 


1.  0*»damegttki ;  a  codified  collection  of  leading  omictments 
(last]  revised  iu  1783)  ;  contained  in  Kudoi-fif's  Tokwjawa  Ge«etZ' 
gamnUung.  2.  The  Coancil,  with  the  Shogun^s  sanction,  could  of 
•eourse  have  changed  them.  The  idea  tieenis  to  be  that  such 
permanent  legislation  should  be  left  untouched  as  far  as  possible  and 
n  ot  lightly  changed. 
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Ko.  102]  farmers,  the  hand-stooks,  as  is  prescribed  in  the  <  Collec- 
tion of  Laws,*  and,  when  default  in  the  instalments  still 
continues,  an  order  of  execution  in  bankruptcy ;  for 
military  gentry,  the  Chief  Beiieschal  or  some  high 
oiHcial  should  be  summoned,^  exaoiined,  and  sent  to  the 
prison  of  the  gentry,  if  they  were  the  ones  who  had 
undertaken  the  obligation,^  and  where  such  a  person 
fails  to  take  the  course  urged  on  him  by  the  Magistrate, 
you^  would,  on  being  notified  of  this,  communicate  to  his 
lord;  for  persons  in  the  service  of  temples,  the  same 
procedure  as  for  military  gentry. 

Rubric,  In  loans  of  money  the  circumstances 
vary  in  different  cases.  Sometimes  the  debtor 
merely  does  uot  pay  the  principal  or  even  the 
interest  at  the  time  agreed  on.  Sometimes  they 
delay  much  longer,  and  even  renew  the  instru- 
ment togiiin  and  again,  with  the  creditor's  consent, 
engaging  [in  the  new  instrument]  to  pay  the  interest 
already  due  and  unpaid,  so  that  the  amount  of 
the  interest  ultimately  received  exceeds  that  of 
the  principal.  Some  pay  half  the  principal  and 
interest,  and  are  in  arrears  as  to  the  remainder. 
In  the  case  of  soles  on  credit,  the  buyers  often  delay 
payment  until  long  after  receiving  the  goods; 
while  others,  the  best  cuHtomers  of  the  seller, 
default  finally  in  a  small  sum,  after  paying  a 
number  of  yearly  instalments  of  the  amount 
due.  Although  the  circumstances  of  these 
various  cases  differ  so  widely,  it  has  seemed 
better     to     establish    genend    rules,     applicable 


1.  This  would  4)e  true  only  of  the  higher  gentry.  2.  That  is,  the 
retainers  who,  us  was  the  custom,  had  signed  the  instrument  instead 
of  their  lord.  But  whether  this  clause  applies  only  to  the  prison* 
sentence,  or  to  the  whole  preceding  part  of  the  sentence,  is  not  clear. 
8.  The  Councillor. 
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alike  to  all,  fur  the  amount  of  tbe  instalments  to  [See.  71. 
be  paid,  and  we  consulted  accordingly,  for  the 
parpose  of  settling  these  rales.  Bat  the  con- 
siderations bearing  on  the  different  amounts  are 
complicated,  and  their  determination  is  not 
without  difficulty.  Moreover,  in  many  cases 
the  parties,  if  they  are  aware  of  the  sums  fixed, 
would  not  act  sincerely  in  regard  to  making  and 
demanding  payment,^  and  their  iutegrity  would 
suffer  more  than  under  the  present  state  of 
affairs.  For  these  reasons  we  have  made  the 
proposal  contained  in  the  main  text.^  As  to 
principal  and  interest,  if  the  debtor  has  already 
paid  the  principal  and  is  in  arrears  with  the 
interest,  we  shtdl  urge  tbe  parties  to  settle 
privately,  without  regard  to  the  time  that  has 
elapsed,  and  finally,  if  the  debtor  does  not  do  so 
within  a  reasonable  time,  we  shall  order  payment 
by  instalments.  However,  in  such  cases  the 
amounts  of  the  instalments  might  be  reduced 
somewhat,  a  reference  being  made  in  each  case 
(for  such  instances  would  be  few)  for  consultation 
[by  the  Chamber] .  The  Instructions  of  the 
Serpent  year^  left  nothing  to  be  desired,  and 
we  all  assented  to  them ;  and  subsequently  we 
met  and  determined  on  a  set  of  private  rules 
for  the  treatment  of  the  matters  which  formed  the 


1.  That  is,  neither  plaintiff  nor  defendant  would  settle  privately 
on  terms  less  favorable  to  either  than  those  he  knew  he  cuuld  get  in 
Court ;  while  each  would  put  forth  in  Court  all  p<)8sible  pretexts  to 
obtain  from  the  judge  the  greatest  possible  advantage  as  to  the 
amount  of  the  instalments.  2.  Ilomnion;  the  body  of  the  Proposal 
Probably  that  formed  the  first  draft  presented  to  the  Chamber  by  one 
of  its  members,  while  the  rubrics  were  afterwards  inserted  by  general 
agreement.  3.  This  order  preceded  the  order  of  No.  13,  ante,  by 
one  month.    See  No.  111. 

Vol.  XX.  Snp.  Pt.  IU.-33. 
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M«.  lOq  Babject  of  the  Insimctions.^    We  were  to  report 

again  oq  these  rnles  [for  final  sanction]  if  farther 
experience  seemed  to  require  it.     Bnt  in  the  last 
10  years  there  has  occurred  no  case  so  difficult 
of  settlement  as  to  require  a  regular  judgment ; 
and  hence  we  made  no  report. 
But   in   the  last   2   or   8  years  the  cases  which 
could    not    be    privately    settled    have    become 
numerous,     and    we    have    therefore    made    the 
proposal  set  forth  in  the  main  text. 
Shall    these  actions   be  treated   as  above  proposed? 
We  desire  to  learn  your  will  ou  this  point :  and  append  a 
copy  of  the  Instructions  of  the  Serpent  year  and  also  a 
draft  of  the  proposed  instalment-amounts. 

Note,  that  following  the  usage  of  the  Serpent  year, 
we  have  provided  for  payment  by  instalments  of  the 
eutire  remainder  due,  where  the  debtor  has  paid  any  part 
of  the  claim.  For  example,  though  tbe  debtor  has  paid 
only  1  ryo  or  1  bu  out  of  50  ryo  due,  the  creditor  is 
ordered  to  accept  payment  by  instalments.  If  the  amount 
of  arrearage  is  large  the  debtor  cannot  possibly  pay  it  off 
witbiu  tbe  80  days  ;  moreover,  to  settle  how  much  should 
be  paid  down  in  each  case  [and  how  much  left  to  be  paid 
by  instalments]  is  a  matter  of  great  difficulty.  Hence  the 
former  rule  is  retained,  that  if  any  part  whatever  has 
been  paid,  the  entire  remainder  is  to  be  paid  by  instal- 
ments.^ 


1.  No.  13,  ante.  2.  The  meaning  of  the  postscript  is  this.  Where 
judgment  was  given  for  the  plaintiff,  the  defendant  was  ordered  to 
bring  the  sam  within  30  days ;  if  he  brought  only  a  part,  as  asoally 
happened,  the  instalment  order  was  then  issued.  Bat  the  writers 
here  propose  that  where  any  part  has  been  paid,  this  30-day  interral 
which  was  looked  to  for  bringing  in  a  part,  shall  be  omitted  and  the 
instalment  order  issued  immediately ;  and  that  the  debtor  shall  be 
deemed  to  have  partly  paid  even  though  1  &n  only  in  50  ryo  has  been 
paid. 
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2.     SehsduU  of  Inttalment-payntentsJ'  [Sec.  VL 

"  Appended  Document. 
Revised  Schedule  of  Instalmeut-Amoonts,  by  the 
Fall  Chamber. 

Amount  Due.  WlioU  Penod  of  Payment, 

From      2  r^o  to    100  ryo About  10  years. 

'*      101       "     1,000   " "     15     *• 

"  1,001       "      8,000   " "     20     " 

"  8,001       ••    10,000   "  "     25     ** 

With  the  above  arrangement  as  a   basis,  the  atinnal 
instalments  for  the  various  amounts  due  shall  be  as  below. 
Note,  that  the  period  in  which  payment  is  completed 
is   graduated  between   the  above   limits  for  inter- 
vening sums,  for  the  totnl  period   required   should 
vary  with  the.  total  amount  dae,  as  appears  below. 
The   former    instalment-amounts   have   been  as  stated 
below,  and  though  [at   first]  they   were  employed   by  the 
Courts  in  ordering  payment,  many  of  the  debtors  disobeyed 
the  orders   and   brought   in  smaller  sums,  so  that  in  recent 
times  permission  to  do  tbis  has  come  to  be  given.     But 
hereafter,  now  that  the  amounts  have  been  revised,  the  rules 
are  to  be  applied  strictly,  and  those  who  disobey   are  to  be 
punisbed  without  fail.     Henceforward    the  orders  of   pay- 
ment are  to  be    strictly    enforced,    notwithstanding     [the 
spirit  of  clemency  shown  in]  this  reduction  of  the  amounts. 

Atnoiuit  due,        MontJdy  histahneiU,  Finished^  countiiuj 

xT^ ':n — : — i;*  inter caUnu  nioiitJis,  in 

Old.  Revised.  ''  ' 

To         2  ryo  300  mon        1  momme  10  years  (12  momme  or 

2  »/m+  per  year). 

{Appended  Note,  We  decided,  on  consultation,  that 
instalments  on  small  amounts  due  should  be 
reckoned  in  silver,  but  that,  where  uecessary, 
100  mon  cf  copper  or  iron  money  should  be  taken 


1.  This  is  all  a  rubric. 
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No.  102]  as  1  momme  of  silver ;  for  althoagh  in  our  own 

separate  Oonrts  it  may  do  to  coneem  ourselves 
with  copper  and  iron  money,  in  the  Chamber  of 
Decisions  it  is  undignified  and  improper.  Up  to 
this  time  no  order  has  been  issued  in  the  Chamber 
for  a  less  sum  than  1  bu  in  silver,  even  though  the 
amount  due  was  small,  and,  since  the  present 
2'8hu  gold  coin  was  struck,  an  instalment  even 
of  2  shu  has  not  been  ordered.  Henceforth 
instalments  of  as  little  as  2  shu  may  be  ordered  in 
the  Chamber,  but  not  of  copper  or  iron  money.) 

Amount  due}-       MontJdy  Instalment.         Finxslied^  eounHng 

^ * ^         intercalary  montJis,  in 

Old.         Bevised. 

I  momme  silver    10  yean  (36  momme  or 

2  2)u+  per  year). 

S  momme  10  years  (60  momme  or 

1  ryo  gold  per  year). 

2  shu    18  years,  4  months. 

1  5m    11  years,  8  months. 

1  &u,  2  slw    11  years,    2    months 
(4  ryOt  2  bu  per  year). 

2  bu    10  years  (6  ryo 

per  year). 

2  &u,  2  shu    10  years  (17  ryo  2  bu 

per  year). 


To 

6  ryo 

gold     2  shu 

To 

10  ryo 

Ibu 

To 

To 
To 

20  ryo 

36  ryo 
50  ryo 

1 2>u,  2  shu 
[fco  2  bu 

3  bu 

1  ryo 

To 

60  ryo 

1  ryOj  1  bu 

To 

76  ryo 

1  ryo,  2  bu 

1.  The  money  tables  will  be  found  explained  in  Part  I.  For 
conveuience  the  following  notes  are  repeated.  A  ryo  was  divided 
into  4  bu  and  into  16  shu.  It  was  also  divided  into  60  momme. 
Hence  2  shu  oaght  to  have  been  equivalent  to  7ji  momme.  At  this 
time,  however,  the  2  shu  piece  was  of  somewhat  higher  value.  The 
copper  and  iron  money  was  reckoned  in  mon.  In  former  times  4,000 
man  was  the  standard  equivalent  of  1  ryo ;  hence  1  momme  was 
equivalent  to  66J  mon.  But  the  copper  and  iron  money  could  not  be 
kept  up  to  that  standard,  and  it  was  sometimes  reckoned  at  even 
10,000  mon  to  the  ryo^  or  166}  to  the  momme.  It  would  appear  that 
the  customary  exchange  at  this  time  was  about  100  vion  to  the  momme  ; 
tills  at  least  is  what  the  Court  prescribes.  An  intercalary  month  came 
about  once  in  3  years. 
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Amount  due.        Monthly  Instalment.        Finished,  counting  [Sec.  7L 

^ A intercalwy  months,  tn 

Old.         Bevised. 

To       100  ryo    1  ryo,  H  bu  3  du    11    years,    2  months 

(9  ryo  per  year). 

To       160  ryo  3  ryo  8  hu    16  years,    8    months 

(9  ryo  per  year). 

To       900  ryo  4  ryo         1  ryo,  2  shu    14  years,  10  months 

(13  ryo,  2  5u  per  year). 

To       SOOrj^o  6  ryo   IryOj^bUt^shu    15    years.  6    months 

(19  lyo,  2  bu  per  year). 

To       400  ryo  6  ryo  2  ryo,  2  «Au    15   years,    9  months 

(25  ryo,  2  bu  per  year). 

To       500  ryo  7  ryo  2  ryo,  3  &u    15  years,    2    months 

(83  ryo  per  year). 

To       600  ryo  8  ryo  3  9'yo,  1  &ii    15  years,    5    months 

(39  ryo  per  year). 

To       700  ryo  9  ryo    Bryo,  2  bu,  2 shu    15  years,  1  mouth  (46 

ryo,  2  &u  per  year). 

To       800  ryo  9  ryo    4ryo,  I&m,  2</m    15  years,    8   months 

(52  ryo,  2  bu  per  year). 

To       900  ryo  10  ryo  5  ryo    15  years  (60  ryo  per 

year). 

To    1,000  ryo  20  ryo  5  ryo,  2  5u    15  years,  2  months  (66 

ryo  per  year). 

To    1,500  ryo  20  ryo  6  ryo,  1  6u    20  years  (73  ryo  per 

year). 

To   2,000  ryo  20  ryo  8  ryo,  1  &m    20  years  3  mouths  (90 

ryo  per  year). 

To    2,500  ryo  30  ryo  11  ryo,  1  bu    20  years,  1  month  (124 

[2  Bhu         ryo,  2  bu  per  year). 

To    8,000  ryo  30  ryo  12  ryo,  2  5u    20  years  (150  ryo  per 

year). 

To    5,000  ryo  45  ryo  16  ryo,  2  bu    25  years,  1  month  (199 

[2  shu         ryo,  2  bu  per  year). 

To   7,000  ryo  90  ryo         23  ryo,  1  bu    25  years,  2  months  (279 

lyo  per  year). 

To  10,000  ryo  80  ryo         33  ryo,  1  6u    25  years,  1  month  (399 

ryo  per  year). 

For  sums  of  over  10,000  ryo,  the  fall  period  shall  be 
^  years  or  upwards,  the  instalment  amoant  being  deter- 
mined on  special  consultation  in  each  case. 

S.     Acknowledgment  of  sanctions 

*'It  has  been  ordered  that  the  procedure  in  actions  on 
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inoncy-loaiis  should  be  as  proposed  by  ub,   and  we  hereby 
acknowledge  the  receipt  of  the  order. 
Year  of  the  Tiger, 

Gth  month,  2drd  day  (Angast  7,  1806). 

Chamber  of  Decisions,  Fall  Session." 

4.     JRuhs  enacted  by  the  Chamber  ofDecisions,  Full  Sessioti, 
Jor  Actions  on  Money  Loans. 

Dated  Bunkwa,  lU  (Tiger),  8,  12  (Sept.  28,  1806.) 
**  Oar  revised  rules  for  actions  on  money-loans  having 
l)ceu    sanctioned    in   accordance   with    oar    proposal,    the 
following  [additional]  rules  have  been  determined  on  : 

(1).  Suits  against  military  gentry.  The  complaint,  ^ 
bearing  the  indorsing-seal^  [of  the  Chamber],  is  to  be 
served  on  the  defendant,  and  an  interval  of  6  months 
ordered.  If  the  parties  do  not  settle  privately  within 
that  time,  they  are  to  be  summoned,  with  or  without 
[further]  demand  by  the  plaintiff. 

Note,  that  strict  care  must  be  taken  not  to  delav 
longer    than   the   6   months,   as   otherwise     [the 
defendant]   would  begin  to  think  the  matter  of 
no  importance. 
(2).     A  joint-pleading^  being  had,   all  the  considera- 
tions and  circumstances  must  be  carefully  examined,  and 
then   the  right   and   wrong*  of  the   matter   must   be    set 
forth  to  the  parties.     If  at  the  eud  of  60  days  more  they 
have  not   settled   privately,   a   formal  judgment  *  must  be 
rendered. 

Note,  that  previous  to  the  last  Serpent  year  (1797) 
there  were  some  cases  in  which  the  joint  pleading 


1.  Sojo.  2.  Urahnn,  3.  Talkettu.  4.  This  phrase  has  been 
ah'eady  explained  ;  it  does  not  mean  necessarily  that  the  parties  are 
told  thiit  one  is  quite  light  and  the  other  quite  wrong ;  the  considera- 
tion b  on  both  sides  are  set  forth,  and  each  is  urged  to  forbearance 
and  concession.     5.  Seishiki  no  saiban. 
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took  place  on   the  4th  day  of  the  month  and   [8«e.  VU 

the  formal  jadgment  was  reudered  on  the  Slat 

day  of   the    same    month.      But    this    practice 

is  contrary  to  the  provisions  of  the  Instructions, 

and  hereafter  all   cases  mast  he  tried  as  provided 

above.      Still   if    a    case    clearly    is    one  which 

cannot  be  privately  settled    [uo  matter  how  long 

an  interval  may  be  fixed] ,  the  former  procedure 

may  be  followed. 

(8).     Where  the   defendant    brings    a  less  sum   than 

the  instalment  ordered,  be  is    to   be  summoned    [to  the 

Chamber]  and  ordered  to  pay  the  full  amount.    If  he  is 

really  unable  to  pay,  it  would  be  well  to  summon  other 

retainers,  and  after  informing  them  of  the  facts  give  them 

the  same  orders. 

Note,  that  previous  to  the  last  Serpent  year  (1797) 

the    payment    of    a    sum    less    thnn    the    fixed 

instalment   might   be   made,    on   petition   of  the 

defendant,  assented  to  by  the  plaintiff,  where  the 

Court  permitted  the  partial  payment  and  appointed 

the    remainder    to    be    paid    at    a    future    day. 

But  henceforth  the  full  sum  fixed  must  be  paid 

over  to  the  plaintiff  on  the  day  appointed,  without 

the  delay  of  a  single  day ;  otherwise  the  dignity  of 

the  Court  will  suffer. 

(4).     As  to  the  written  pleadings,  ^  the  defendant's  has 

contained  a  statement  of  the  manner  in  which  the  money 

was  borrowed  and  the  provisions  of  the  instrument  [of  loan] , 

and    an    asseveration ^   that  he   will   make   no   objection, 

whatever  order  of  payment  be  made.     The  plaintiff^s  has 

contained  a  brief  statement  that  the  [defendant's]  pleading  is 

correct  and  a  demand  for  payment,  the  whole  being  in  the 

form   of  an   indorsement^  [on   the  defendant's   pleading] . 


1.  Kqjo-gaki  ;  corresponding  iu  meaning  and  purpose  to  kuchi* 
gaki,  in  No.   28,  ante,    2.  Chikaif  oath.    3.  Oku-gaki, 


860  FBIVATB   LAW   IN   OLD   JAPAN  : 

Ko.  109]  This  has  been  the  form  hitherto  in  use.  Hereafter  the 
or^in^  of  the  loan,  the  execution  ^  of  the  deed,  its  contents, 
the  amount  of  money,  etc.,  mast  all  be  set  forth  iu  detaU 
[in  the  defendant's  pleading,]  while  the  plaintiff,  expressing 
Lis  agreement  with  tliese  statements,  must  indorse  tbe 
pleading  as  before. 

(5).  Hitherto,  when  judgment  was  rendered  and  pay- 
ment by  instalment  ordered,  only  the  defendant  was  sum- 
moned and  not  his  surety,  etc.  Hereafter  the  other  retaioers, 
as  well  as  the  accused,  shall  be  summoued  for  the  second  day 
of  appearance  ;^  and,  furthermore,  at  the  time  of  issuing 
the  order  for  payment  by  instalments,  notice  must  be 
given  to  the  other  retainers  that  if  the  fall  sum  fixed  is  not 
brought  a  severe  penalty  will  be  inflicted,  and  notice 
must  be  given  by  them  to  their  lord  ;  ^  and  an  instrument 
of  submission  to  this  order  must  be  obtained  from  them. 

(6 ).  In  regard  to  the  mode  of  giving  j  adgment,  hitherto 
each  case  has  been  adjudged  by  the  Magistrate  before 
whom  it  WHS  brought,  without  a  geueral  cousultation  of  all ; 
only  those  cases  which  involved  the  higher  gentry,  etc., 
as  sureties,  ^  were  adjudged  upou  consultation  after  the 
case  was  laid  before  all.  The  same  practice  shall  be 
followed  in  the  future.  If  the  defendant  declares  that 
the  loau  was  contracted  before  the  last  Serpent  year^ 
and  the  contents  of  the  instrument  do  not  show  what 
the  fact  was,  and  no  witness'  name  appear  in  it,  the  case 


1.  Oenin.  2.  I'diuzuki,  This  means  ordinarily  **  method.*' 
But  here  it  has  a  technical  use,  referring  to  the  preseooe  or  absence 
of  an  official  seal,  if  any  is  needed,  and,  perhaps,  also  the  joint  or 
sole  nature  of  the  liability,  with  other  details  of  the  mode  of  execu- 
tion. 3.  This  would  probably  be  the  day  of  rendering  judgment,  and 
the  order  of  instalment-payment  would  issue  at  the  same  time. 
4.  This  is  said  of  actions  against  the  lower  Mamnrai,  5.  That  is, 
where  they  were  the  real  debtors,  a  retainer  being  the  nominal 
debtor.  6.  And  therefore  entitled  to  the  benefit  of  the  NuUifieation 
Ocder  of  that  year  (No.  18,  ante). 
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may  ordinarily  be  adjudged  after  being  laid  before  all  of  [8eo.  TL 
OS,  as  in  anits  where  one  of  the  higher  gentry  is  surety. 
Bat  if  the  instrameut  makes  oat  the  loans  to  be  of  an  earlier 
date,  while  it  plainly  appears  [from  the  evidence]  that  it 
is  of  a  date  prior  to  that  year,  the  decision  mast  be  that 
no  formal  judgment  can  be  rendered  and  that  the  parties 
mast  settle  the  claim  privately,  in  accordance  with  the  Govern- 
ment Proclamation  ;  and  such  a  case  mast  be  laid  before 
all  of  as.  Where,  also,  it  is  specially  difficalt  to  reach  a  deci- 
sion, the  proofs  ou  both  sides  must  be  laid  before  the 
other  members  and  judgment  be  rendered  ou  consultation  of 
all.  It  was  said  in  the  Instroctions^  that  where  the  'defendant 
thrice  in  succession  brings  a  sum  less  than  the  instalment 
fixed  and  we  are  obliged  to  summon  his  superior  officer,  his 
fellow-officer,  liis  relatives,  or  the  Chief  Seneschal  of  his 
lord,  and  order  them  strictly  to  cause  him  to  bring  in 
the  entire  sum  appointed,  the  case  should  be  reported 
for  instructions  [by  the  Magistrate  to  the  Council] .  But 
in  such  a  case  we  have  only  to  warn  them  and  order 
them  as  above,  which  is  not  equivalent  to  ceusuring  or 
imposing  a  penalty;  and  hence  it  will  be  sufficient  for 
the  report  [to  the  Council]  to  be  made  by  one  Magistrate 
only,^  and  not  in  the  joint  names  of  us  all. 

(7).  It  was  also  said  iu  the  Instructions  that,  where 
the  borrower  is  actually  prevented  by  unavoidable  causes 
from  paying  the  whole  instalment  due,  his  petition  for 
■delay,  if  well-founded,  should  be  grauted.  We  canuot, 
however,  determine  beforehand  all  the  different  circum- 
stances that  are  to  be  regarded  as  establishing  a  sufficient 
•excuse;  nor  are  we  to  accept  as  satisfactory  any  and 
•every  excuse  asserted  by  the  debtor,  for  this  would  lead 
to  mischievous  results.  As  a  rule,  therefore,  extraordinary 
calamities  of  Heaven,^  such  as  inundation,  fire,  earthquake, 


1.  See  No.  Ill,  pott.    2.  The  one  before  whom  the  ease  was 
broaght.    8.  Tewai, 
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Mo.  102]  etc.,  resulting  in  the  ruin  of  more  than  half  the  debtor's 
income- fief,  are  alone  to  be  accepted  as  excnaes,  others 
being  rejected. 

Note,    that  if  sach  circumstances   are  asserted  in 

excuse  thrice  in  succession,  a  report  of  the  case 

must  be  made  for  instructions  [to  the  Council] . 

All  suits  relating  to  temples,  towns,  and  villages  should 

bo  disposed  of  in  accordance  with  the  foregoing  rules,    but 

without  reporting   them,  as  no  directions  are  given  with 

reference  to  them  in  the  Instructions. 

The  above  was  determined  on  consultation  in  Full 
Session. 
Bunkwa,  III  (Tiger,)  7,  4  (August  17,  1806)." 

5.     Disposition    of    Actions    agaiiist    Military     Gentry   on 
Money  Loans, 

Dated  Bunkwa,  IV  (Hare),  6  (July,  1807). 
*'  At  a  previous  meeting  of  the  Chamber  of  Decisions 
iu  Full  Session  it  was  decided  that  where  a  money  loan 
action  was  brought  against  military  gentry  and  a  certificate 
of  disagreement^  was  presented,  both  parties  should  be 
summoned  to  the  Chamber  of  Decisions  and  formally 
examined.  But  henceforth,  iu  such  a  case,  both  parties 
should  first  be  summoned  ^o  tho  Court  ^  of  the  Magistrate 
with  whom  the  action  is  entered,  ^  a  preliminary  examination 
held,  and  the  parties  urged  to  settle  privately.  If  they 
then  cannot  agree,  they  should  be  sent  to  the  Chamber 
of  Decisions  without  delay. 


1.  Iladan-itho ;  a  certificate,  given  at  the  end  of  the  6  months 
already  spoken  of,  that  the  parties  coald  not  reaoh  an  amicable  settle 
mcnt.  See  also  No.  28,  8,  Art.  7,  ante,  2.  The  original  is  **  official 
residence,'*  where,  iu  lUHtinction  from  the  hngyo-nlui  or  Magistrate's 
oDice,  trials  uf  other  than  summary  cases  seem  to  have  been  held. 
8.  Of  course  all  actions  by  townspeople  aguinnt  military  gentry  were 
eases  for  the  Chamber,  though  they  were  entered  with  the  Magistrate 
in  whose  jurisdiction  the  plaintiff  was. 
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However,     if    at    the    time     [of    the    preliminary  [Sec,  YL 
examination]     they    request  a  postponeoient,  it 
may  be  allowed  twice ;  after  that  the  case  mast 
be  sent  to  the  Chamber  of  Decisions. 
Actions  where  a  certificate  of  disagreement  has  been 
filed   more   than   6    months    before   may   be   sent  to  the 
Chamber  of  Decisions  without  any  postponement." 


[No.   103]      Non-payment  of  ilie  first  Instalment 
Dxie. 

A  Reply  by  the  Town  Magistrates  to  a  Consultation 
by  the  Finance  Magistrate. 

Dated  Bunsei,  Vm  (Cock),  (1826).  i 

1.  Consultation. 

**  Those  who  do  not  bring  in  even  a  small  part  of 
the  claim  within  the  80  days  allowed  for  private  settlement 
are  of  course  guilty  of  disobedience  to  the  order,  and  it 
is  also  proper  to  examine  the  defeiulaut  again  in  such 
a  case.  Now  there  have  been  some  suits  in  my  Court 
in  which  the  defeudaut  compromised  with  the  plaintiff, 
an  order  of  instalment-payment  was  issued,  and  yet  the 
defendant  failed  to  pay  the  iustalment  due  the  first  month. 
How  should  such  a  case  be  treated  ?  I  beg  to  inquire  the 
practice  which  you  follow. 
Year  of  the  Cock, 
8rd  month." 

2.  Reply. 

"When   the    compromise   is    effected    within  the  80 
days   and   instalment- payment   is   ordered,   the   defendant 

1.  No  date  appeani ;  bat  this  was  the  only  year  of  the  Cock  while 
these  Magistrates  were  in  office. 
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Ho.  108]  is  required  to  pay  at  once,  while  io  Coart,  the  first 
montbly  instalment ;  and,  if  he  requests  postponement, 
we  refase  it  and  detaiu  Lim,  directing  him  to  write 
and  procure  the  money;  when  he  has  obtained  the  first 
complete  instalment,  we  release  him.  As  this  rule  has 
been  strictly  enforced,  there  have  so  far  been  none  who 
have  failed  to  pay  the  first  instalment. 

Such  is  our  practice. 
Year  of  the  Cock, 
8rd  month. 

Sakakibara,  Minister  of  Imperial  Revenues, 
Tsutsui,  Lord  of  Iga." 


[No.  104]      Payment  of  Defiaent  Instalments. 

A  Proposal  by  the  Town  Magistrates. 

*'  In  regard  to  the  proceedings  with  reference  to 
debtors  who  bring  in  deficient  instalments,  the  Full 
Chamber  laid  a  proposal  before  Makino,  Lord  of  Bizen,^ 
in  Bankwa,  III  (Tiger),^  and  it  wt\s  approved.  Subse- 
quently numerous  actions  were  brought,  and,  the  judgments 
being  rendered  nccording.to  the  circumstances  of  the  cases, 
a  certain  laxity  of  practice  came  about,  and  some  debtors 
brought  deficient  amounts  when  they  were  able  to  bring 
the  whole.  Henceforth,  where  the  amount  brought  is 
deficient,  the  cases  of  the  townpeople  and  farmers  are  to 
be  disposed  of  as  directed  in  the  '  Collection  of  Laws.'  ^ 
Militaiy  gentry  are  to  be  detained  at  the  court  and  ordered 
to  obtain  the  full  amount.  If  the  money  is  still  delayed, 
a  higher  retainer  or  the  Chief  Seneschal  is  to  he  summoned 
and  the  duty  of  payment  urged  upon  him.  If  the  retainer 
occupies  an  office  of  low  rank,   the  matter  is  to  he  urged 

1.  Presiding  CoonoUlor  of  State.    3.  No.  103,  anU.    8.  See  p. 
851,  note  1,  aitc«« 
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npon  his  relatives,  fellow-officials,  etc.  K  the  default  still  [See.  VL 
continues,  the  retainer  charged  with  the  ohh'gation  is  to 
be  seut  to  the  geutry's  prison,  and  his  lord  is  to  be 
ceosnred  in  some  way,  If  these  proceedings  be  followed, 
the  dignity  of  the  Court  will  not  suffer.  But  in  distant 
provinces  they  do  not  know  what  proceedings  are  being 
employed  in  the  Courts  of  the  Magistrate,  and  as  the 
former  proclamation  ^  was  issued  several  years  ago, 
son^e  may  have  forgotten  it.  We  therefore  requested,^ 
in  the  Horse  year,  4th  mouth,^  that  these  rules  should 
be  again  proclaimed ;  and  it  was  done.  The  proper 
proceedings  in  money  actions  were  strictly  followed 
during  the  next  few  years.  But  very  recently  this 
laxity  has  again  come  about,  and  debtors  sometimes 
briug  in  deficient  sums.  We  hnve  therefore  held  a 
consultation  on  the  subject.  As  the  proclamations  and 
regulations  have  already  declared  such  conduct  to  be 
culpable,  severe  measures  might  well  be  taken  with 
those  who  bring  insufficient  instalments.  Nevertheless, 
the  lending  and  borrowing  of  money  is  a  transaction 
springing  from  mutual  trust  and  fidelity,  and  no  severe 
measure  should  be  taken  [to  enforce  the  obligation] 
without  first  using  counsel  and  persuasion.  Moreover 
the  lamentable  condition  of  mauy — for  calamities  of  Heaven 
have  laid  waste  their  fiefs  and  they  are  even  unable  to 
discharge  their  feudal  duties — ^has  justified  special  delay 
in  their  cases.  For  these  reasons  there  has  come  about 
a  laxity  in  enforcing  tbe  rules.  It  is  positively  necessary 
that  this  should  be  riemedied  and  that  the  rules  be 
enforced  strictly.  Yet  if  we  proceed  immediately  after  the 
laxity  of  the  past  to  take  severe  measures,  the  result 
would  be  that  numbers  would  be  subjected  to  a  penalty.  The 
best  plan  is  to  summon  all  those  of  the  military  gentry 
wLo    are    in    arrears,     set  forth  to  them  the  neglect  of 

1.  Probably  that  of  Bunkwa,  m.    2.  Probably  of  the  CounoiL 
8.  See  p.  366,  note  2,  infra. 
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Ho.  104]  daty  on  the  part  of  their  lords  aod  the  culpability  of 
the  retainers  themselves,  and  declare  that  henceforth,  if 
a  deOftnlt  occurs ,  the  retainer  will  be  imprisoned  and  the 
lords  also  will  suffer  some  penalty.  At  the  same  time 
documents  of  submission  shall  be  taken,  sealed  by  them- 
selves and  sureties.  After  that  all  claims  of  the  sort  shall 
be  enforced  strictly  according  to  the  regulations  already 
made. 

Such  are  our  conclusions.  We  have  obtained  the 
assent  of  the  Fall  Chamber,  and  now  make  the  above 
proposal. 

Rubric  J'  Although  strict  measures  [are  well  enough] 
in  regard  to  the  payment  of  instalments,  yet  in  a 
great  many  cases  the  full  amount  is  not  paid  in 
because  the  debtor  is  really  unable  to  do  so. 
Those  who  bring  as  much  as  half  the  amount 
due  might  be  permitted,  if  the  Court  saw  fit,  a 
few  days'  delay.  If  less  than  half  is  brought, 
severe  measures  might  be  taken,  according  to 
the  regulations.  Furthermore,  if  we  ourselves 
keep  the  regulations  in  mind,  the  granting  of 
iudulgence  in  special  cases  where  it  is  proper  need 
not  of  itself  resalt  in  a  lax  enforcement  of  the 
regulations. 
Sakakibara,  Minister  of  Imperial  Revenues, 
Tsntsui,  Lordof  Iga."2 

1.  Tbe  main  document  is  a  proposal  to  the  Council,  it  would 
appear.  The  rubric  would  seem  to  be  an  insertion  by  tne  Chamber 
when  the  document  was  submitted  to  them.  2.  No  date  is  giveni 
but  we  can  determine  with  fair  certainty  from  the  names  of  the 
Magistrates.  The  earliest  date  when  they  were  both  in  office  was 
Bnnsei,  IV  (1821),  the  latest,  Tempo,  VII  (1836).  Tbe  only  Horse 
years  in  that  interval  wore  1822  and  1834,  and  it  is  probable  that  the 
reference  to  the  above  Horse  year  is  to  the  one  next  preceding  the 
time  of  writing.  In  that  case  the  document  would  date  towards  the 
end  of  1836,  because  a  few  years  are  said  to  have  elapsed  since  the 
order  of  the  Horse  year. 
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[No.  105]     Delay  in  Payment  of  Instalments.        [See.  ?L 

^  A  Reply  by  Torii,  Lord  of  Eai,  Town  Magistrate 
of  Yedo,  to  a  Consultation  by  his  coUeagnOi 
Abe,  Lord  of  Totomi. 
Dated  Tempo,  XIV  (Hare),  5  (June,  1848). 

1.     Consultation. 

'*  To  the  Eord  of  Eai,i 

from  Abe,  Lord  of  Totomi.^ 

My  predecessor,  Toyama.  Warden  of  the  Palace  Gates, 
some  time  f^o,  after  consultation  with  you,  issued  strict 
orders  as  to  the  procedure  in  the  case  of  instalment- 
judgments.  But  the  rules  have  of  late  come  to  be  applied 
with  great  laxity.  On  the  4th  of  this  month  the 
defendant^  in  an  action  already  reported  to  the  Chamber 
[and  adjudged]  brought  in  a  sum  falling  far  short  of  the 
instalment  ordered,  and  I  detained  him  at  my  Court, 
directing  him  to  write  and  get  the  amount  in  arrears. 
From  day  to  day  I  urged  on  him  the  reasonableness  [of 
paying  the  claim] ;  but  he  replied  invariably  that  of  late  his 
lord's  fief  had  yielded  little  income,  aud  that,  ns  it  was  really 
difficult  to  raise  the  money,  the  amount  brought  had  some- 
times been  deficient  because  he  could  not  help  it.  It  was 
of  course  lawful  to  take  severe  measures  in  such  a  case, 
according  to  the  regulations  already  approved  ;S  and,  unless 
this  were  done,  it  would  have  a  bad  effect  on  other  debtors. 
My  intention  is  to  take  severe  measures,  according  to  the 
regulations,  after  reporting  the  case  to  the  Council.  The 
defendant  had  already  paid  half  of  one  instalment,  obtaining 
a  postponement  for  the  rest,  and  it  was  when  he  came 
again,    at    the    end    of    the    second    term,    without    any 

1.  Both  Town  Magistrates.  2.  Here  a  retainer  appearing  for  a 
claim  for  which  his  lord  is  really  responsible.  3.  Perhaps  those  of 
the  preceding  docameats.  This  case  occurred  before  the  reform  of 
No.  28,  ante^  had  besu  carried  out. 
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Mo.  105]  money  and  requested  another  postponement  that  I 
detained  him  aud  ordered  him  to  get  the  whole  amonnt 
then  due.  After  daily  urging  him  for  ahout  10  days, 
without  effect,  I  summoned  higher  retainers  and  finally  the 
Chief  Seneschal,  and  informed  them  of  the  circumstances 
and  of  their  neglect  of  duty.  But  the  obligation  stiU  remains 
unpaid.  Uuless  something  is  done,  I  am  resolved  to  send 
to  the  gentry's  prison  the  retainer  who  stood  in  the  place  of 
his  lord  [in  contracting  the  debt]  .^  It  would  be  undesirable 
that  the  proceedings  in  such  a  case  should  differ  in  my 
Court  fi'om  yours,  as  to  number  of  days,  manner  of  impris- 
onment, etc.;  and  I  therefore  lay  the  case  before  you  and 
request  your  opinion. 
Year  of  the  Hare, 
5th  montli." 

2.     Bepiy. 

a  

*'  On  a  previous  occasion  yonr  predecessor,  Toyama^ 
Warden  of  the  Palace  Gates,  and  myself,  after  consultation, 
issued  an  order  as  to  the  proceedings  in  case  of  delayed 
instalments  ;  aud  of  course  the  proceedings  thenceforth  were 
to  be  in  accordance  with  those  regulations.  The  urging  of 
the  higher  retainers  to  payment,  the  imprisonment  of  the 
retainers  responsible  for  the  debt,  etc.,  should  be  done  just 
as  you  suggest.  My  own  opinion  is  in  accord,  and  my 
prftctice  will  be  the  same. 

Year  of  the  Hare, 
5th  month. 

Torii,  Lord  of  Kai/' 


1.  Tliis  was  the  most  that  coald  be  done,  as  feudal  sentiment 
would  not  allow  haudti  to  be  laid  directly  on  the  lord.  The  means 
adopted  were  equally  effective,  for  the  reputation  of  the  lord  woold 
be  seriously  injured  by  the  imprisonment  of  the  retainer,  and  in 
an  extreme  case  the  Shognn's  displeasure  might  ensue  ;  while  the 
retainer  himself  was  doubtle&s  glad  enough  of  the  gloiy  of  suffeziug 
for  his  lord's  sake. 
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[No.  106]     Revision  of  the  Instalment'Scliedule.    [Sec.  Yi. 

A  Resolution  of  the  Chamber  of  Decisions,   Full 
Session: 

Dated  Tempo,  XIV  (Hare),  6,  14  (July  11,  1848.) 

"  Terms  of  Payment  for  Amounts  Due. 
Amount  due.  Term, 

From         2  ryo  to       100  ryo    About  10  years 

«        101  "    "     1,000  •'      "      15    " 

"     1,001  "    "     8,000  *«      "      20    " 

"     8,001  "    "  10,000  "      «*      26    " 

Mouthly  Instalments  to  be  paid  for  the  different  amounts 

due,  on  the  basis  of  the  above  scale  :^ 

Amount  due.  Instalment,  as  ji,ved  before 

[Biinkwa,  III.] 

To         2  njo    300  mow,  copper  or  iron. 

6  "      2«/m,  gold. 


10  "  1  /m, 

16  ** l/>//,  2«/m, 

20  "  2  **  ,  2  "  , 

26  "  2bu, 

86  *•  8  "  , 

60  '*  , 1  rya, 

60  '*  1    *'  ,  1  hu,    •* 

75  *'  1    *»  ,  2  "  , 

90  «  1    "  ,  3  "  , 

100  *'  2?"yo, 

150  "  8    "  ,  ** 

200  "  4    »•  ** 


<< 


800  "      6 

400  "      6   "  , 


((  (( 


K 


600  **      7 


H  It 


1.  This  schedule,  it  will  be  seen,  is  the  one  ia  force  before  the 
redactions  of  Bunkwa,  III,  in  No.  103,  supra. 

V«l.  zz.  Snp.  Pt.  UJ.-94. 
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Mo.  10ft]   Amount  due. 


it 
tt 

n 
n 


600  " 
700  " 
800  «• 
900" 


Instalment,  as  fixed  before 
[Bw/Ucwa^  m.] 

8  " 

9  " 
9   •• 

10  " 


"  1,000"  10 

"  1,600"  

"  2,000"  

"  2,600"  

"  8,000  "  


(( 


"  6,000"      46 

"  7,000"      80 


20  " 
20  " 
80   " 

80   " 

<< 


ii 
80   " 


<( 
•( 
(( 
i( 
if 
it 

u 
(( 

l< 
it 
(< 


"  7,000"  

For  sams  of  10,000  ryo  or  over,  a  special  oonsulUtion 
must  be  held  in  each  case,  the  whole  period  to  be  80  years 
or  upwards." 


[No.  107]      Money-Action  Days} 

"If  inBtalment-jadgments  are  rendered  at  the  deputy*8 
oflice,^  after  approval  of  the  Magistrates,  much  coufusion 
will  eusae  ;  for  as  there  are  no  regular  mouey- action  days  at 
the  deputy's  office,  the  parties  will  be  appearing  whenever 
they  plense,  some  demanding  a  summons,  others  wishing  to 
pay.  It  will  therefore  be  best  to  persuade  a  compromise 
in  all  cases  where  it  is  possible.  For  cases  where  it  is  not, 
days  should  be  appointed  on  which  the  actions  may 
be   tried   and   instalment  payments  brought  in. 

Note,  that  thoy  should  not  be  the  same  as  the  money- 
action  days  of  the  Chamber  of  Decisions,  viz.,  the  4th  and 
2l6t;  the  8d,  23d,  and  20th  would  do  very  well.'' 


1.  Kane-hi  (money  days) ;  those  Court  days  on  which  money 
actions  were  heard.  See  No.  28,  patsim^  ante,  2.  Daikwan-tJio  ;  the 
Shogun's  deputy  who  governed  the  rural  districts. 
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[No.    108]     Payment  of  Instalments  in  Distant  ts^©.  VI- 
Provinces. 

«Iu  regard  to  money-actions  between  persons  of 
different  fiefs,  there  is  a  precedent  in  which,  after  a 
judgment  of  instalment-payment  had  been  rendered  upon  the 
expiration  of  the  80  days  allowed  for  compromise,  the 
delivery  of  the  money  wtis  directed  to  be  made  at  the  office 
of  the  deputy,^  and  not  in  Yedo,  beoaose  the  plaintiff 
was  a  resident  of  a  Shogonate  fief.  Iti  an  action  for  the 
parchase-money  of  rice  sold  ou  credit,  between  a  farmer  of 
Niinita  village,  Shinobn  kori,  Osha,^  as  plaintiff,  and  a 
townsman  of  Soma  castle-town,  as  defendant,  a  judgment  of 
instalment-payment  was  rendered,  after  trial  had,  and  the 
payments  were  formally  made  at  the  depnty's  office ^  at 
Omori,  in  the  same  fief  as  Naruta  village."  ^ 


[No,  109]      InstaJmeni-Judgment  for  airears    of 
a  Moncy-Loan.^ 

An  Action  between  Tozayemon,  of  Eoya  village, 
Nitta  A-or/,  Josba,®  defendant ^  and  Tsaneyemon, 
of  the  same  village,  plaintiff. 

Dated  Temmei,  11  (Tiger),  ll(December,  1781). 


1.  Daikwan-iho*  2.  A  group  of  northern  provinces.  8.  Jinya 
(camp) ;  a  term  commonly  applied  to  the  depnty's  office.  4.  This  is 
an  example  of  the  manner  in  which  the  Shoganate  fiefs  were  scattered 
here  and  there  throughout  the  country,  and  served  as  centres  of 
influence  for  the  Shogunate  authority.  The  document  is  not  dated. 
It  is  probably  a  memorandum  flled  in  the  Finance  Magistrate's 
Court.  6.  The  arrangement  of  the  previous  precedents  in  this  Section 
was:  1.  Regulations,  laws,  etc.,  in  order  of  time;  3,  the  same,  bear- 
ing no  date ;  and  now  come,  8,  reports  of  eases,  in  order  of  time. 
This  is  the  general  arrangement  in  all  the  Sections.  6.  Yamashiro 
kwni. 


S7S  mufkrm  xjlw  ni  ou>  japah  : 

«  Memomidam. 
TBaneyemoiit    of    Koya    ^IkgOt    Nitta   kori^ 
Joflha,       d^aty't       distriot       of      Endo 

Hyoyemon PlattUif: 

and 

Tozayemon,  of  tlie  auM  Tillage IMfmdtmL 

Amoirnt  loaned    18  ryo.. 

lutereat 4  fyo,  2  te. 

This  la  at  the  rate  of  1  fyo  per  month  per 
15  bu^  and  eovera  tlie  16  montha  from  the 
last  Ox  year,  let  month,  to  the  eonent 
Tiger,  8rd  month. 
Total  amonnt,  intereat  and  principal... 22  ryo,  2  bu, 
Inatriunenta,  2. 
In  the  above  case  the  allegationa  of  Tsuneyemou  were 
aa  foUowa.    lu  the  year  of  tbe  Cock,   6  years  ago,  he 
had  lent  to  Tozayemon  16  ryo^  and  in  the  Boar  year, 
8  years  ago,  8  ryo,  reoeiring  two  instmments  of  loans. 
The  interest  had  been  paid  to  the  close  of  tbe  Rat  year, 
aud  the  principal  and  remaiuing  interest  are  due. 

The   defendant's    statements    agreed   witb    tbose    of 
Tsnneyemon,  and  I  took  from  them  a  docnment  counter- 
sealed  by  tbem   and  engaging  to  comply    with  whatever 
judgment  tbe  Court  might  render. 

Tbus  the  statements  of  the  parties  concur,  and  an  order 
to  pay  should  be  given  to  the  defendant.    I  inquire  whether 
thia  ia  right,  enclosing  the  2  instruments  of  loan,  2  submis- 
aion-doenmenta,  and  the  complaint, — 6  sheets^  in  all. 
Tear  of  the  Tiger, 

10th  month.  Endo  Hyoyemon." 

2.  AppmdiBd  Beply.^ 

'*  Aa  to  the  arrears  due  from  Tosayemon  to  Tsuneye- 

1.  That  is,  6  doeuments,  eaoh  of  one  iheet  only.    9.  By  tbe 
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mon,  the  interest  should  be  reduced  to  the  rate  of  15  per  [See.  VL 
cent,  a  year,  and  then  the  whole  amount  dae,  viz.,  21  ryo^ 
126  man,  be  ordered  to  be  paid  in  80  days.  A  document  of 
snbmission  should  be  taken  from  Tozayemon  i  and  delivered 
to  Tsuneyemon.  If  the  defendant  does  not  pay  within  the 
above  period,  pa3rment  shall  be  ordered  in  monthly  instal- 
ments of  2  bu ;  a  day  for  the  monthly  payment  shall  be 
appointed,  and  the  payment  regolarly  made  at  your  office 
on  that  day.  Tie  a  blank  sheet  to  the  document  of 
submission  already  given  to  Tsuneyemon,  and  let  each 
amount  as  paid  be  entered  thereon.  On  each  occasion  the 
defendant  shall  be  directed  not  to  fail  in  payment  on  the 
next  regular  day,  and  a  submission-document  to  that  effect 
shall  be  taken  from  him. 

These  rules  must  be  strictly  observed. 
Year  of  the  Tiger, 
11th  month." 


[No,  110]     Money-Loan. 

An  Action  against  Itakura  Jnnoshin  by  Hambei,  a 

townsman,  of  Eanefuki  ward,  Yedo. 
Dated  Bunkwa,  XU  (Boar),  4,21  (May  29,  1816). 

1.     Inquiry. 

"  In  an  action  for  arrears  against  Itakura  Junoshin, 
by  Hambei,  a  townsman,  of  Eimefuki  ward,  [Yedo,]  the 
defendant,  on  being  ordered  to  settle  privately  within  80 
days,  made  a  part  payment  of  7  ryo  on  the  whole  amount  of 
20,060  ryo.    If  the  claim   were  for  an  ordinary  amount,  we 


1.  Thi«  would  indicate  that  a  sabmiuion-dooament  might  be 
taken  on  the  completion  of  the  trial  before  jadgment  rendered, 
and  also  agidn  after  jodgmeot  rendered. 
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Mok  110]  would  immediately  issue  the  order  for  instalment-paymeDt. 
Bat  since  Kwausei,  IX«  Serpent,^  there  has  been  no  prece- 
dent of  a  judgment  on  a  loan  for  more  than  10,000  tyo. 
The  appended  document  presented  in  the  Tiger  year  with 
the  memorial^  states,  as  to  the  amount  of  the  instalment, 
merely  that  in  claims  of  10,000  ryo  and  over,  the  full  period 
shall  be  80  years  or  upwards,  and  the  amonut  shall  be 
determined  ou  special  consultation  in  each  case.  Sums  from 
1,001  to  8,000  are  to  Lave  a  period  of  20  years  ;  from  8,001 
to  10,000,  26  years ;  and  the  period  of  80  years  or  more  for 
claims  over  10,000  ryo  naturally  follows  as  the  next  in  the 
scale.  But  80  years  or  more  for  upwards  of  10,000  ryo 
does  not  mean  that  the  term  is  to  be  about  80  years 
only,  no  matter  how  large  the  claim ;  and  on  this  assump- 
tion we  followed  out  the  proportions  already  observed 
in  the  case  of  claims  between  1,001  aud  10,000 
ryo,  and  obtained  45  years  as  the  proper  period 
for  a  claim  between  20,001,  and  80,000.  Yet  if  tbis 
method  is  carried  out  aud  the  full  period  of  payment  is 
increased  in  proportion  to  the  amount  due,  the  period  will 
finally  become  an  iuteiminable  one.  llie  Court  will  be 
seriously  inconvenienced  [in  keeping  account  of  these  long- 
standing claims].  Moreover,  [the  Court  should  not 
undertake  to  judge  claims  of  such  staleness] ;  for  in  the 
Instructious  of  the  Serpent  year  ^  it  is  declared  tbat,  after 
the  Proclamation  was  made  in  the  8d  (Tiger)  year  of 
Yeukyo,^  ordering  tbat  suits  on  claims  arising  during  and 
after  the  Rat  year  of  Yenkyo  s  should  be  taken  up,  [money] 
actions  gradually  increased  during  the  next  50  years,  and 
that  therefore,  as  the  lending  and  borrowing  of  money  is  a 
matter  of  private  arrangement  of  the  parties,  actions  on 
claims  of  long-standing  need  not  be  taken  up.  We  think, 
therefore,  that  for  all  claims  whatever  of  more  than   10,000 


1.  The  year  of  No.  18,  anu.    8.  No.  103,  9,  ante.    S.  The  ueit 
nomber.    4.  No.  5,  ante.    6.  Yenkyo,  1, 1744. 
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ryo  the  fnll  period  for  payment  by  instalments  should  be  not  [See.  YL 
jnore  than  40  years,  and  that  in  the  present  suit  the  order 
shonld  be  as  follows :  Amount  due,  20,050  ryo ;  monthly 
instalment,  50  ryo^  or  600  ryo  per  year,   the  payments 
eonclnding  in  88  years,  5  months. 

We  request  to  know  whether  we  shall  make  on  order 
to  that  effect." 

2.     Court  Memorandum. 

*'  In  this  action  an  order  was  issued  on  the  21st  of  last 
month  to  pay  within  80  days.  The  defendant  paid  7  ryo 
on  that  day,  an  order  was  issued  to  pay  in  instalments 
at  50  ryo  per  month,  and  a  submission- document  was 
taken." 

8.     Document  of  Submission. 

'*  lu  regard  to  the  loan  without  interest,  made  to 
me,  on  my  lord's  account,  by  Hambei,  a  townsman,  of 
Eanefuki  ward,  an  order  to  pay  the  whole  amount  within 
80  days  was  issued,  and  I  made  a  part  payment  of 
7  ryo.  An  order  was  then  issued  to  pay  the  remainder 
in  instalments  of  50  ryo  per  month.  I  shall  without  fail 
obey  this  order  and  not  bring  deficient  instalments. 
I  also  acknowledge  being  instructed  that  if  an  insufficient 
sum  is  brought,  severe  measures  will  be  taken  with  myself 
and  the  other  retainers,  and  in  addition  the  Chief 
Seneschal  and  other  high  officials  will  be  summoned  and 
examined.  If  such  insufficient  sum  is  brought,  we  will 
submit  to  whatever  penalty  is  inflicted.  But  there  will 
be  no  failure  to  bring  each  time  the  complete  amount  of 
the  instalment. 

Bnnkwa,  XU  (Boar),  4,  21  (May  29, 1815). 
Oshimoto  Chusuke,  retainer  of 

Itakura  Junoshin. 
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No.  110]  To  the  Chamber  of  DeciBions. 

I  also  am  aware  of  the  order  isaned  to  Oshimoto 
Chnanke.  I  ahall  inform  my  lord  that,  if  a  deficient  instalment 
is  brought,  it  wonld  be  highly  enlpable  and  severe  measnrea 
would  be  taken;  and  I  shall  without  iail  see  that  no 
deficieney  ever  occurs.  I  hereby  counterseal  this  document 
of  submission. 

Enm%]iro,  retainer  of 

Itakura  Junoehin.^' 


MKJnON  Yn— PRIVATE  8ETTLEMENT.1 


Ipbu  111]     PrivaU  Settlement  of  Money-Locms. 

Insinioiioiui  isBnad  by  the  Goonoil  of  State  to  the 
Three  Magistrates.* 

Dated  Kwanaei,  IX  (Serpent),  9, 10  (Oetober 

29, 1797). 

**  MenMiraodiiiii. 
Siaee  the  Ftoehunation  of  the  8rd  (Tiger)  year  of 
Kaikyo,*  ordenng  thai  money-aetionB  on  olaima  arising 
faring  and  after  the  1st  (Bai)  year  of  Yeol^o,  [money] 
metions  have  increased  gradoaUy  daring  the  last  50  years  or 
so.  The  lending  and  borrowing  of  money  eriginates  as  a 
matter  of  private  arrangement  between  the  parties,  and 
henee  there  is  no  neoessity  lor  [the  Court's]  nndertaking 
and  judging  dispntes  of  that  sort.  Sneh  claims,  therefore, 
akeady  existing  will  not  be  taken  up  or  adyndged ;  only 
those  actions  for  money-loans,  unpaid  purchase-money, 
servants'  wages,  etc.,  which  are  brought  [on  claims  arising] 
hereafter  will  be  taken  up,  and  tried.  Even  those  actions 
in  which  already  a  day  of  tripl  has  been  iq[^pointed  or  a 
judgment  rendered  shall  not  be  further  heard  or  adjudged 
m  any  Magistrate's  Court.  Money-loans  owe  their  origin 
to  the  integrity  and  mntoal  fidelity  cf  the  parties,  and  if  they 


1.  The  oaaw  of  ikk  flection  ooi^  pceperiy  to  haTc  been  pieced 
hi  flection  L  See  Appendiz  to  thie  volome.  S.  Theee  are  the 
laetroetioDe  whieh  led  to  flio  iieeriwa  ef  the  leeolations  of  the 
Ghsmber,  No.  18^  ente •    a.  Mo.  i,  sate. 
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No.  Ill]  continae  in  the  exercise  of  those  virtaes,  all  each  trans- 
actions can  be  privately  settled  without  difficulty, 
and  the  aid^  of  public  officials  need  not  be  soaght 
These  truths  are  beyond  doubt.  Actions  upon  such 
claims  must  necessarily  mean  lack  of  virtue  in  the  parties. 
The  recent  increase  of  such  saits  is  due  to  the  absence 
of  generosity  and  gratitade  among  lenders  and  borrowers. 
The  manners  of  the  times  are  deplorable  and  show  that 
morality  is  declining. 

But  it  must  not  be  thought,  because  of  this  enactment 
prohibiting  the  trial  of  claims,  that  the  debtors  are  rid 
of  their  obligation  and  need  not  repay  anything.  Sach 
an  idea  would  be  highly  culpable.  On  the  other  hand, 
those  [creditors]  whose  cupidity  leads  them  to  attempt 
by  subterfuge  to  get  their  claims  enforced  in  Court  or 
falRcly  to  make  out  old  claims  to  be  new  ones  shall  be 
punished  or  ceusured.  Fni-thermore,  those  [debtors] 
who  hereafter,  [on  being  ordered  to  pay,]  repeatedly 
bring  deficient  iustalments,  shall  ou  conviction  bo  punished 
severely. 

Year  of  the  Serpent, 
9th  month. 

The^  above  proclamation  is  now  sent  down  to  yon, 
and  is  to  be  published  at  all  the  places  where  that  of 
Yenkyo  was  published.  Henceforth  care  must  be  taken 
in  all  cases  to  apply  strictly  the  rules  here  issued.  Even 
where  an  action  is  an  old  one  nnd  hence  not  to  be 
taken  up,  yet  if  any  of  the  parties  appear  to  have  been 
guilty  of  any  wrongdoing,  they  are  to  be  punished  or 
censured,  according  to  the  rules.  Those  debtors  who 
bring  in  dcficieut  instalments,  when  ordered  to  pay, 
clearly  disregard  the  dignity  of  the  Court,  and  are 
to     be     censured ;     they     should     be     told     that     if   it 

1.  Lit.,  hand  and  mouth.  2.  This  paragraph  is  an  addendum 
for  the  'benefit  of  the  Magistrates  alone ;  the  above  being  thu 
Proclamation  which  they  are  to  issue. 
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hsppeos  again  they  will  be  reported  to  the  Government  \^  and  [Seo.  VIL 
if  the  defiftolt  continnee,   all  the  facts  most  be  reported, 
and  we  shall  at  onee  inflict  punishment.'* 


[No.  112]      Talcing    up    of  Actions    on  Money 
LoanSy  etc. 

An  Oral  Proclamation,^  explaining  the  Instrnctions  ' 
concerning  Private  Settlement  of  Money  Loans 
issued  Ewansei,  IX  (Serpent),  9. 
Dated  Ewansei,  IX  (Serpent),  9,  12  (October  81,  1797). 
**  The  meaning  of  the  recent  Proclamation  concerning 
money  loans,   in  which  it   is    provided  that  spch  claims 
already  existing  will  not  be  taken   np   or    adjudged  and 
only    those    claims    which   arise   hereafter   wiU   be  taken 
up    and   adjudged,   is   as   follows :    All  claims   on   mouey 
loans,  etc.,  arising  before  the  close  of  the  last  8th  month 
will  be   rejected ;   but   those  arising  on   and  after  the  1st 
day  of  the   9th   month    will   be  token   up  and  adjudged. 
This   should   bo   proclaimed   to  the  people,    that   no    mis- 
nnderstanding  may  exist." 


[No  113]  Claims  on  Patent-Fund^  and  Temple- 
Fund  Loans  arising  before  the  Private- 
Settlement  Order. 

A  Consultation  by  a  Retainer.  ^ 

Dated  Ewansei,  X  (Horse),  4  (1798). 


1  This  is  said  for  the  higher  military  gentry.  2.  Kotattu  Jure 
— probably  a  proclamation  to  be  published  to  the  people  orally. 
8.  No.  Ill,  fifpra.  4.  See  p.  15,  ante.  5.  The  source  of  the 
answer  does  not  appear,  but  the  writer  is  probably  the  Temple 
Hagislrate. 
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V708)  a  nsidMi 
of  «botlMr'fief,  tiJr{.tg 


^  ^  -         ••  *  't'Snple  or  other  Maefldter 

M.IlZr'  ""  "*  ''><^;'«»«t  if  tbe  debtor  iHed  t» 

*»«*fcg«.ou.  «me  notioe  ntiglrt  be  taken  «d  puaidmrnt 
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411  instrnineut  promismg  repajonent  in  the  8d  month  [See.  Til* 
of  the  Tiger  year  (1794).  The  property  of  the  debtor 
is  ample  and  his  circamstanoes  good;  and  the  same 
is  tnie  of  his  brother  the  surety.  Bat  they  did 
not  pay  at  the  time  appointed,  and  thongh  the  frydttfflr 
has  since  repeatedly  demanded  pajrmenty  ^ffffc^ffg 
has  been  received.  When  finally,  the  creditor  was  on  the 
point  of  asking  a  certificate  ^  from  the  lord  and  briogisg 
action  In  Ooort,  the  Proclamation  of  the  Serpent  year 
nnexpectedly  appeared,  declaring  that  actions  on  claims 
already  contracted  would  not  be  taken  np.  The  debtors 
subsequently  refused  to  pay  snything  at  all,  and  sometimes 
even  spoke  discourteously.  The  claim  amounts  to  only  100 
ryOf  aud  is  iu  itself  not  an  important  one  ;  but  if  such  an 
example  be  permitted,  all  other  debtors  will  follow  it  and 
win  disregard  their  honest  obligations,  causing  great  embar- 
rassment to  creditors.  It  is  therefore  requested  that  sanc- 
tion be  given  for  the  creditor  in  this  case,  first  to  lay  the 
ehiim  before  the  debtor's  lord,  and,  if  payment  is 
to  bring  suit  in  the  ChaAiber  of  DeeisianB,  with  a 
from  his  own  lord.  May  we  give  a  iwliSiatB  fi 
suit  ?  Or  would  the  case  not  he  taken  np  hj  Ike 
I  beg  to  inquire  on  this  pointy  and  endoae  tin 
<tf  loan. 

10th  month.'* 

S.    Appendsd  B^pl^^ 

"  AttiofDM  on  ekims  of  whatever  sort  arising  before 
the  Proclamation  are,  as  a  rule,  not  to  be  taken  up  or 
a4jndged.  But  unconscionable  conduct  on  the  part  of  a 
debtor  should  of  course  be  punished.  The  penalty  varies 
according  to  the  circumstances,  and  I  cannot  here  set  forth 
all  the  rules." 


1.  Soyekan;  a  document  certifying,  perhaps,  to  the  identity 
and  character  of  the  plaintiff. 
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[No.  115]  Whether  a  Claim  for  Money  Loaned 
before  the  Private- Settlement  Order^  paid 
hack  after  itj  and  borrowed  again^  is  to  he 
treated  like  a  Claim  on  a  re-written  Instm- 
ment  of  Loan^  and  to  be  ordered  for  Private 
Settlement  out  of  Court. 

An  Inquiry  made  to  the  Chamber  of  Decisions  by 

the  Town  Magistrate. 

Dated  Ewansei,  XII  (Ape),  12, 11  (Jannary 

25, 1801). 
1.     Inquiry. 

"  From  Odagiri,  Lord  of  Tosa. 

Odani  Shnnto,  town-doctor,i  of  Shitaya,  Sakamoto  ward» 
Block  No.  2,  bronght  a  money-loan  action  against  a  member 
of  the  military  gentry.  At  the  trial  he  stated  that  he  lent 
8  i'2/o  to  the  defendant  on  the  9th  of  the  8th  month, 
Kwansei,  IX,  Serpent  (October  28,  1797).  After  the  Private 
Settlement  Proclamation,  the  defendant  borrowed  10  ryo 
again  from  him,  at  the  same  time  repaying  the  8  ryo  with 
interest.  The  old  instrument  given  for  the  8  ryo  was 
returned  [to  the  debtor]  at  the  time,  and  a  new  instrument 
for  10  ryo  was  taken,  that  is,  after  the  Proclamation. 
Shoald  such  a  case  be  treated  in  the  same  way  as  that  of 
the  renewal  of  an  old  debt  in  a  new  iostroment?  And  if  so, 
shoald  actions  on  instruments  renewed  [after  the  Proclama- 
tion] be  regularly  taken  up  and  adjudged?  And  in  that 
case  would  not  such  a  loose  interpretation  have  bad 
private  results  ?  And  therefore,  on  whole,  should  the  not 
settlement  be  ordered  ? 

I  beg  to  inquire  how  the  case  should  be  disposed  of. 
Year  of  the  Ape, 
12th  month." 

1.  Maehi'i.  The  tamurai  physioiAns  were  noTer  known  as 
maehi'if  this  term  being  peculiar  to  the  physioianfi  of  the  common 
people.    In  a  rural  district  the  term  was  kyo'i  or  ronithL 
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2.     Deci$um.  [See.  YIL 

*<  It  has  been  decided  by  the  Chamber  of  DecisionSy 
Full  Session,  that  the  case  shoald  be  disposed  of  as  indicated 
iu  the  Inquiry.*' 


[No.  116]     Actions  for    the    Price    of   Meals 
Furnished.^ 

An  Inquiry  made  to  the  Chamber  of  Decisions  by 
the  Town  Magistrate. 

Dated  Buusei,  X  (Horse),  6  (July,  1827). 

1.     Inquiry. 

**  From  Odagiri,  Lord  of  Tosa. 

Since  the  Proclamation  relating  to  money  actions  ^ 
was  made  in  the  9th  mouth  of  the  Serpent  year,  I  have 
disposed  of  nil  suits  in  accordance  with  the  Resolution  ' 
passed  by  the  Fall  Chamber  dealing  with  the  practice 
in  such  cases  or  with  the  decision  given  [by  the 
Chamber]  iu  answer  to  special  inquiry  by  me.  But 
there  has  been  no  provisiou  by  either  proclamation 
or  decision  for  actions  for  price  of  meals,  and  now  a 
case  of  this  sort  has  nuexpectedly  been  brought.  This 
class  is  not  mentioned  in  the  '  Collection  of  Laws '  among 
those  in  which  the  judgment  is  to  be  for  payment  in  80 
days  and  then  for  instalmeut-payment.  Claims  for  the  price 
of  meals  differ  in  their  nature  from  claims  for  money 
loans,  hire  of  services,^  siilaries,<^  etc.;  yet  they  resemble 
money  loans  in  this  point,  that  they  arise  through  private 


1.  Han-ryo,    2.  No.  Ill,  ante,    8.  No.  18,  ante.    4.  Yatoi'ckin* 
5.  Kyu-ryo. 
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Ko.  116]  oonvention.  Now  in  the  '  Collection  of  Laws/  Art.  1 
of  the  law  couoeming  sundry  expenses,  travelliog 
expenses,  lodging-bills,  etc.,  in  actions  by  villagers,^  if 
is  said  that  where  the  action  concerned  himself  alone,  be 
must  himself  pay  all  the  expenses,  but,  if  he  is  unable  to  do 
so,  the  expense  shall  be  divided  equally  among  himself  and 
his  relatives ;  and  in  Art.  2  it  is  said  that  where  the 
action  concerned  the  defendant  alone  and  he  was  ultimately 
executed  or  [otherwise]  punished,  payment  must  be 
obtained  by  execution  in  bankruptcy  [against  the  defendant's 
property].  Should  then  the  action  for  price  of  meals 
be  tiiken  up  where  the  person  to  whom  they  were 
furnished  was  committed  to  the  safe  keeping  of  the 
house-holder  by  order  of  Court,^  and  even  where  he  was 
a  litigant  voluntarily  resorting  to  the  house  during  a 
lawsuit  concerning  himself  only  ^  7 
Tear  of  the  Horse, 
12th  month." 

2.     Decision. 

<*It  was  determined  by  the  Full  Chamber,  Bunsei 
X  (Horse),  6,  11  (July  4,  1827),  that  actions  for  the 
price  of  meals  furnished  before  the  Proclamatiou  should 
be  taken  up  where  the  debtor  had  by  order  of  the  Court 
been  committed  to  the  house  for  safe-keeping,  but  not  in 
other  cases,  the  claim  being  then  one  arising  from  private 
agreement  only.'* 


1.  Badorff*8  Tokugawa  QeietM-tammUingt  p.  71.  This  law 
ragoUted  the  burden  of  expense  rrhen  viUagem  came  to 
Yedo  for  litigation,  whether  av  plaintiffs  or  defendants.  '  2.  The 
8d  Article  above  dted  relates  to  the  case  where  the  defendant 
during  trial  has  been  committed  for  safe  keeping  to  some 
hooseholder.  The  claim  of  this  person  for  food  famished  is  the 
■abject  of  inquiry.  8.  That  is,  not  as  the  reptesenUtive  of  a  village, 
etc 
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[No.  117]     Lodging    in   a    Debtors    House  to  [Sao.  VIL 
demand  Payment^  of  a  Loan  made  before 
the  Private- Settlement  Order. 

A  Report  apon  an  Inqairy  by  Okabe,  Steward 
of  the  Imperial  Kitcben.  * 
Bated  Tempo,  Xm  (Tiger),  6,  26  (July  2,  1842). 

1.     InqfUrjf. 

''Inquiry  in  regard  to  the  case  of  Matsagoro, 
representative  of  Ichibei,  now  ill,  renter '  of  the 
honse  of  Kitaro,  of  Iga  ward,  Yotsaya  [district, 
Yedo],  who  ^  came  to  the  quarters  of  my  officer  in 
the  8rd  month  of  this  year,  for  payment  of  a 
loan,  presenting  an  instrument  of  loan. 
6th  month,  26th  day. 

Okabe,  Steward  of  the  Imperial  Kitchen. 
Matsugoro,  representative  of  Ichibei,  now  ill,  renter 
of  the  house  of  Kitaro,  of  Iga  ward,  Yotsuya,  eame  to 
the  quarters  of  my  officers  in  the  8rd  month  of  this  year, 
and,  showing  an  instrament  of  loan  dated  back  in 
the  5th  year  (Serpent)  of  Temmei  (1785^,  demanded  its 
payment.  He  dedarad  that  the  money  had  been  lent  to  our 
fionily,  through  the  mediaticm  of  (chibei,  by  one  Sandayn, 
his  relative ;  that  afterwards  Sandayn  fell  into  peenniaiy 
diiienltics,  and  was  obliged  to  return  to  his  native  province ; 
thai  before  he  left,  he  demanded  payment  of  Ichibei,  who 
consented  to  stand  in  the  place  of  the  family  temporarily 
and  repaid  the  whole  amount ;  and  that  after  some  time 
Ichibei  himself  lost  bis  property,  and  was  hence  obliged  to 
demand  payment.     Inqairy  was  accordingly  made,  but  no 


1. 1  (dwell,  stay) -taifoftu  (demand,  dan).  2.  A  territorial  lord ; 
the  events  below  ooourred  at  his  residence  in  Yedo.  8.  lohibei. 
4.  Matsagoro. 

¥«U  zz.  9hf.  rt.  111.— 9  a 
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Ko.  117]  insirainent  could  be  prodaeed  in  proof  of  the  olaim.^  The 
ftoswer  was  made  to  him  that  a  letter  would  be  sent  aaking 
inqairies  in  my  home  in  the  coantry,>  and  I  bade  Matsngoro 
retnm  to  his  honse  until  a  reply  eame.  Bat  thongh  the 
letter  was  at  once  despatched,  no  answer  from  oar  province 
has  yet  come.  The  delay  is  perhaps  owing  to  the  difficulties 
of  learning  anjrthiug  aboat  a  transaction  occurring  so  long 
ago.  Subsequently  Matsugoro  and  the  wife  of  Ichibei 
dunned  for  payment  on  several  occasions,  and  finally,  when 
my  official  requested  them  to  vrait  a  while  longer,  as  a  secoud 
letter  had  been  sent  to  our  province,  Ihey  refused  and 
continued  to  demand  payment.  On  the  11th  of  this  month 
Matsugoro  came  again  and  repeatedly  demanded  payment, 
and  upon  being  informed  by  my  officials  that  he  must  wait  a 
while  until  the  answer,  expected  shortly,  arrived  from  our 
proviuce,  he  declared  his  iutention  of  bringing  suit  in  the 
Magistrate's  Court  and  returned  to  Lis  house.  On  the  16th 
the  wife  of  Ichibei  seized  my  sedan-chair  as  I  was  passing 
in  the  street  s  and  thrust  in  a  document  containing 
some  unintelligible  statements.  I  therefore  had  her 
come  to  my  Louse  and  lodge  there,  and  summoning 
Eitaro,  the  house-manager  [of  the  house  which  Ichibei 
rented] ,  I  told  him  of  the  matter,^  and  he  promised  to 
reason  with  her  and  her  husband  and  induce  them  to  wait  a 
while  longer.  In  a  few  days  Eitaro  informed  me  that 
Ichibei  and  his  wife  refused  to  accede  to  his  request,  though 
he  had  used  all  possible  arguments  with  them  ;  and  Eitaro, 
because  he  did  not  care  to  rent  his  house  to  such  persons, 
placed  them  in  charge  of  Matsugoro,  their  house-surety ,5 


1.  The  one  above  mentioned  muBt  have  passed  between  Sandaju 
and  Ichibei  only.  2.  The  fiel  of  the  writer. '  8.  A  favorite  means  of 
preferring  a  complaint  where  other  measares  had  failed.  It  was 
strictly  forbidden  by  law.  See  Simmons,  Notett  etc.,  p.  126* 
4.  Beeaase  he  was  in  some  measure  responsible  for  the  condoot 
of  his  tenants.  6.  The  surety  which  every  boose-tenant  was  obliged 
to  give. 
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Tenter  of  the  house  of  Ghosnke,  of  ChoyeDJi-iani  ward,  [See.  VS. 
lehigaya  [district] .  Bat  I  tboaglit  that  it  would  he  hotter 
to  allow  them  to  continue  to  live  in  Kitaro*8  house  and 
to  make  a  private  settlement  of  this  old  claim  as  soon  as 
possible,  aud  I  directed  Mohachiro,  headman,  at  Block  No. 
1,  Temma  ward,  Yotsnya,  to  manage  it.  He  answered 
that  he  would'do  his  best  to  bring  it  about  and  would  inform 
me  of  the  result.  He  did  not  answer  for  several  days.  I 
sent  to  find  out  the  result.  He  had  just  directed  them  to 
^o  to  the  house  of  Eitaro  again  aud  wait  till  the  answer 
came  from  my  province ;  they  had  refused  to  do  so,  but 
Mohachiro  sent  word  that  they  should  be  induced  to  do  as  I  had 
iisked.  If  I  refuse  to  entertain  the  claim  of  this  person,  she 
is  so  lacking  in  mental  balauce  that  1  nm  afraid  they  might 
resort  to  even  more  lawless  means  than  stopping  my  sedan- 
chair.  I  therefore  beg  to  inquire  how  the  claim  shouM  be 
•disposed  of.  ^ 

6th  monfh,  26th  day. 

Okabe,  Steward  of  the  Imperial  Kitchen." 

"2.     Bepm-t  of  the  Town  Matjistrate, 

**  The  Inquiry  of  Okabe,  Steward  of  the  Imperial 
Kitchen,  was  handed  down  to  me  [by  the  Council]  2  with 
instructioMS  to  investigate  the  facts,  aud  on  perusing 
the  documents  I  learned  the  following.  Ichibei,  now 
member  of  the  household  of  Matsugoro,  renter  of  the 
house  of  Chosuke,  of  Choyenji-tnni  ward,  Ichigaya»  Yedo, 
had  lent  some  money  to  the  family  of  the  Steward  of  the 
Imperial  Kitchen,  in  the  5th  year  (Serpent)  of  Temmei. 
As  the  loan  hud  been  made  before  the  Private- Settlement 
Order  of  the   9th   year   (Serpent)    of  Kwausei,  the  creditor 


1.  The  writer  perhaps  couBults  the  Council  not  as  a  htigant, 
but  as  a  lord  having  certain  judicial  powers  of  original  jurisdiction 
in  this  case.    2.  Probably. 
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Ko*  117]  was  well  aware  that  a  aoit  would  not  be  taken  up  and 
adjudged  by  tbe  Magistrate.  So  Ichibei's  wife  made  a 
demand  for  payment,  and,  not  receiving  it,  she  took  np 
her  lodging  in  the  residence  of  the  Steward  of  the  Imperial 
Kitchen,  declaring  that  she  woold  not  return  to  her  house 
until  she  got  the  money.^  If  the  money  was  really 
borrowed  by  his  family,  the  Steward  of  the  Imperial 
Kitchen  must  make  an  engagement  with  them  that  he 
will  do  justice  and  return  the  sum  at  some  future  time  ; 
and  he  should  represent  to  her,  moreover,  that  her  staying 
there  could  do  no  good  and  would  i^jiure  greatly  the  name 
of  the  family.  If  she  doea  not  thereupon  consent  aud  leave, 
the  Stewaid  of  the  Imperial  Kitchen  should  bring  an  action 
against  her  for  making  her  demand  by  lodging  on  the 
premises,  and  ask  for  a  trial.  I  think  that  instructions  to 
this  effect  should  be  given  in  answer  to  the  Inquiry. 

In  response  to  your  request,  I  have  examined  the  case 
and  come  to  the  above  conclusions.  I  now  return  the 
documents  you  sent  me. 

Year  of  the  Tiger, 
6th  month. 

Torii,  Lord  of  Kai.*' 


1.  It  does  not  appear  in  the  first  document  that  the 
woman  went  there  in  this  manner  and  stayed.  The  inqnirer 
x^epresents  that  he  invited  her,  which  was  probably  the  view  he 
thought  best  to  lny  before  the  Council.  The  first  sentence  above 
about  examining  the  document  or  documents  (there  is  no  means  of 
distinguishing)  causes  a  little  doubt,  in  that  it  might  imply  that  the  In- 
quiry was  the  only  source  of  information  ;  but  this  seems  out  of  the 
question.  The  point  is  important  because  this  is  the  only  case  I 
have  ever  found  of  the  practice  of  **  sitting  dAaiTiT,"  as  it  is  called 
in  India.  How  far  indeed  there  was  any  such  distinct  practice 
in  Japan  is  not  certain ;  but  the  present  case  may  fairly  be  deemed 
parallel. 
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[No.   118]      Private    Settlement    of   Actions  for  [Sec  YIL 
Money-LoanSy  Wages  of  Labor y^  etc. 

Instrnotions  issned  to  the  Three  Magistrates  by 
the  Coanoil  of  State. 

Dated  Tempo,  XIY  (Hare),  12,  14 
(February  2,  1844). 

"  To  the  Three  Magistrates. 

Nnmbers  of  the  families  [of  the  military  gentry] 
have  of  late  suffered  from  pecnniary  difficulties,  and 
various  means  have  been  tried  for  relieving  them. 
Government  loans  having  been  made  as  often  as  possible. 
But  many  are  burdened  with  heavy  loads  of  debt,  and 
would  not  be  able  even  fur  years  to  come  to  make  payment. 
The  Government,  therefore,  out  of  compassion  for  their 
unfortunate  condition,  and  with  the  pui'pose  of  relieving 
them  from  their  difficulties,  has  already  decided  to  change 
the  rule  as  to  Government  loans,  and  has  ordered  that 
money  lent  out  to  them  up  to  the  present  time 
from  the  public  treasury  might  be  repaid  by  instalments 
covering  a  number  of  years.^  Now  lending  and 
■borrowing  of  money  generally  has  its  origin  in  a  private 
arrangement  of  the  parties,  and  hence  there  is  no  real 
necessity  for  taking  up  and  adjudging  disputes  of  that 
-sort.  Hereafter,  therefore,  actions  for  money-loans 
contracted  before  to-day  are  .not  to  be  taken  up  and 
iMljndged;  and  only  those  claims  which  aiise  in  the 
future  are  to  be  taken  up  and  adjudged.  Of  course  this 
jipplies  also  to  claims  for  wages  of  labor,  s  hire  of  services,^ 
salaries,^  etc. 


1.  Tema-chiiu  2.  This  order  is  found  in  No.  91,  ante, 
3.  Temorchin,  4.  Yatoi-ehin,  6.  Kyv-kiu,  The  tbtee  termg 
seem  here  to  indicate  merely  higher  grades  of  labor.  Tewa-ehin 
.eorresponds  to  our  day-laborer's  hire ;  kyukiu  to  onr  monthly  or 
yearly  salaries. 
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No«  118]  Note,    that   oven  those  claims  on  which  judgment  has 

heen  rendered  and  payment  hy  instalments  ordered  are  not 
to  he  any  farther  attended  io  hy  the  Magistrates'  Coarts. 

Interest  is  to  he  allowed  only  at  the  rate  fixed  hy 
the  Proclamation  of  the  last  Tiger  year,  ^  and  the  takmg 
of  higher  rates  nuder  other  names  must  not  he  allowed.  As 
a  rule  the  aid  of  the  Court  need  never  he  invoked  in 
disputes  over  money-loans,  of  however  long  standings 
if  lender  and  borrower  meet  each  other  with  a  true 
sense  of  their  mutual  duties.^  Now  although  private 
settiemeut  is  herehy  ordered,  hoth  parties  must  make 
the  settiemeut  with  a  true  sense  of  their  mutual  duties^ 
according  to  the  principle  of  the  Proclamation  of  the 
9th  year  (Serpent)  of  Kwnnsei.^  Dehtors  must  not 
dishonorahly  refuse  payment  merely  hecanse  an  action 
on  the  claim  will  not  be  taken  up  in  a  Magistrate's  Court ; 
creditors  must  not  attempt  to  evade  the  law  by  making 
the  claim  appear  to  be  of  a  class  which  the  Court  takes  up 
and  adjudges.  Those  who  violate  the  law  in  these  wn}'s 
shall  be  punished  severely. 

Where  a  judgment   is   rendered  [in   future]  ordering 
payment   by   instalments,    the   defendant    who    repeatedly 
brings    in   deficient   instalments  *   shall  he   examined   and 
[if  culpable]  punished. 

The  above  order  is  to  he  proclaimed  in  all  the  villages 
and  wards. 

12th  month. 

The  above  proclamation  is  issued ;  and  it  is  to  be 
published  in  the  same  places  as  that  of  the  last  Tiger  year 
(1842),  and  that  of  the  9th  year  (Serpent)  of  Kwausei 
(1797)." 


1.  No.  83,  ante.  2.  The  creditor's  dnty  wonld  be  to  consider  the 
ciicumutAnces  of  his  debtor  and  have  eonipusBiou  onhim  ifhe  bad 
met  with  misfortune  or  his  resonrces  had  diminished.  S.  Mo.  Ill, 
ante.  4.  The  partiul  abolition  of  instalment- judgments,  as  shown  in 
Ko.  28,  antet  had  not  yet  occurred. 
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[No.  119]      Proceedings    under    the     Order    far  l^^"  ^^ 
Private   Settlement   of  CUims  for   Money 
LoanSy  Wages  of  Labor ^  etc. 

A  Rdsoliitiou  of  the  Chamber  of  Decisions, 
Full  Session. 

Dated  Tempo,  XIV  (Hare),  12,  16  (February 
8,  1844). 

''  Whereas  an  order  has  been  issaed  that  no  claims 
for  money-loans,  unpaid  purchase-money,  wages  of  labor, 
etc.,  already  contracted  should  be  taken  up  and  adjudged, 
and  also  that  even  those  claims  for  which  an  order  of 
payment  has  been  issued  and  a  day  for  rendering  judgment 
appointed  should  be  dismissed  and  no  further  enforced, 
the  following  rules  shall  be  adopted  for  the  trial  and 
final  disposition  of  actions  before  the  Chamber  of  Decisions  : 
Actions  now  pending  trial  or  already  ordered  paid  within  a 
given  period  or  ordered  paid  by  instalments  shall  be 
disposed  of  by  the  presiding  Magistrate  ^  by  a  general  order,  . 
as  follows : — 

'  An  Order  has  been  issued  by  the  Government 
that  no  claims  for  money-loans,  unpaid  purchase- 
money,  wages  of  labor,  etc.,  already  contracted 
should  be  taken  up  and  a4J^^S^<^>  ^^^  also  that 
even  those  claims  for  which  an  order  of  pay- 
ment has  been  issued  or  a  day  appointed  for 
rendering  judgment  should  be  dismissed  and  no 
further  enforced.  All  ckims  therefore  now 
pending  trial  or  already  ordered  paid  within  a 
given  period  or  ordered  paid  by  instalments 
will  be  no  further  enforced  by  this  Court,  and 
private  settlements  of  claims  before  the  Court 
need  not  be  reported.' 


1.  Kakari'bugyo ;  thai  is,  the  one  of  tlie  two  or  more  Magistrates 
of  each  Court  whose  monthly  turn  it  was  to  preside. 
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Vo.  119]  In  actions  which  have  gone  no  farther  than  the  service 

of  the  complaint  hearing  fir8t-t«eal  ^  and  indorsing^seai,  an 
order  to  the  above  effect  Mhonld  be  made  when  the  piirties 
appear  on  the  appointed  day,  Hnd  the  complaint  sbuald  be 
taken  in  possession  by  the  Court. 

Note,  that  the  complaint,   nut  only  in  the  above 
cases,  bat  also  in  cases  privately  Kettled,  should 
be  taken  from  the  plaintiff  and  bronght  to  the 
Chamber,   and  there  the  indorsing- seals   should 
be  cancelled  by  all  the  members. 
In  acttona  where  the  order  of  payment  has  directed 
that    the    instalments    be    paid    in    at     the    neighboring 
deputy^s    office    on    account    of    the     distance      [of    the 
parties]   from  Yedo,    the  Finance  Magistrate  is    to  direct 
the    officers  of   the   deputy    to    take    possession    of   the 
term -payment  instrament'  and  transmit  it  to  the  Magis- 
trate.     Actions     [of  the    sort]    under  the  jurisdiction  of 
the  Temple  Magistrate  must  be  attended  to  by  him,   and 
[the   complaint]    transmitted   to  the  Finance  Magistrate.^ 
All  term-payment  instruments  given  on  former  occaaions 
to  parties  should  be  taken  into  possession  by  the  presiding 
Magistrate  and  sent  to  the  Chamber. 

Note,  that  even  in  the  case  of  actions  summarily 

disposed   of  ^  and  not  reported  to  the  Chamber 

the  same  rule  should  apply. 

Claims    for    house- pledge  loans,   wages  of  domestic 

servants,   loans    on  pledges  of  reliable  property,  ^  bills  of 

exchange,  loans  on  land-pledge,  rice-deposits,  etc.,  shall  be 


1.  ShoJian.  See  No.  18«  auU.  2.  Uraban,  8.  Kirikin  nickifen 
ihowon;  the  docnment  of  snbmii'Bion  to  the  judgment,  executed 
by  the  defendant  and  given  to  the  plaintiff,  engaging  to  pay 
the  Amount  adjudged  due.  4.  This  aeeais  to  refer  to  aetioos 
between  residents  of  private  fiefs  and  Bhogunate  dlistiiels, 
which  would  come  under  the  Temple  Magintrate's  pieliminaiy 
juriidiction.  6.  Te-kagiri,  6ee  p.  101,  note  8.  6.  See  p.  80, 
note  2. 


PABT  ni. — oontsact:  legal  pbbcbdents.         898 

taken  Dp  luid  judged,  whether  or  not  they  were  contracted  [Sao.  VII. 
before  the  Proclamation. 

Note,     that    [alleged]    house-pledge     loans    and 
rice-deposits   should    be    treated    as    ordinary 
money-loaus,  [if]  on  investigation  [they  appear 
to  be  such  in  reality] .     Ground-rent  and  shop- 
rent  claims  should  be  taken  up,  whether  datiug 
before  or  after  the  Proclamation,  according  to 
the  principle  laid  down  in  the  Proclamation  of 
the  9th  year  (Serpent)  of  Kwansei. 
Judicable  claims  are  those  datiug  from  and  after  the 
14th  of  this  month ;   claims  dating  before  that  are  uon- 
judicahle. 

Claims  for  loans  by  the  Cbvemmeut,  by  the  Three 
Families,^  by  the  Emperor,  by  royal  abbots,  from  assistance- 
funds  <  belonging  to  temples  of  high  rank  or  otherwise  of 
special  importance,  or  from  funds  belonging  to  a  whole  village 
or  ward,  shall  be  taken  up,  whether  dating  before  or  after 
the  Proclamation. 

Note,   that  loans  professing  to  be  of  the  above 

character  should   be  investigated,   if  there  is 

reason  to  believe  that  some  portion  of  the  loan  is 

in  fact  au  ordinary    loan,    and  judgment    be 

given  accordingly,    on    consultation  of  all  the 

members  of  the  Court,  all  doubtful  cases  being 

reported  [to  the  Full  Chamber] . 

In  accordance  with   the  regulations,  the  instruments 

on  which  suit  is  brought  are  taken  into  possession  by  the 

Court  when  an  order  of  payment  is  issQed,^  and  hence,  in 

order  that  the  creditor  may  be  able  to  effect  a  compromise 

[of  a  claim  covered  by  the  Private-Settlement  Order] ,   he 


1.  See  p.  144,  note  3.  3.  8<^p.  880.  note  1.  8.  Beeanse  thereafter 
the  uhe-»homom  (sabminion-doeiuiieDt)  Berves  as  the  proof  of  debt 
and  the  bads  of  further  suits.    See  p.  99,  note  1. 
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No.  119]  most  have  the  instrument  renewed  by  the  debtor.^  When  & 
creditor  compkins  that  the  debtor  has  refused  to  do  this, 
the  debtor  should  be  urged  by  the  Court  to  renew  the 
instrument,  in  virtue  of  the  [benefit  reaped  by  him  from  the] 
issuance  of  the  Private-Settlement  Order.  If  he  still  refuseSr 
some  punishment,  to  be  determiued  by  a  consultation  of  the 
Full  Chamber,  should  be  inflicted. 

Note,  that  the  renewed  instrument  must  not  bear 

date  after  the  current  12th  month ;  it  must  cor* 

respond  to  tbe  old  claim  and   must  bear    [the 

same  date,  viz.]  a  date  before  the  12th  month. 

The    proceedings   in    ail    actions    henceforth  shall  be    in 

accordance  with  the  Instructions^    [of  the  Council]    and 

tbis  Resolution  of  the  Chamber  prescribing  the  rules  for 

carrying  them  oat. 

The  above  resolution  is  agreed  to.*' 


[No.   120]      Piivate  Settlement  of  Claims  concern- 
ing tlie  Shipping  of  Goods. 

A  Reply  by  the  Clerks  of  one  Town  Magistrate  to 
a  Consultation  by  those  of  another. 
Dated  Tempo,  XY  (Dragon),  8  (May,  1844). 

1.     Co7isultation. 

*'  To  Hara  Kaknyemon,  Esq., 
Nakata  Sliintaro,  Esq., 
from  Tojo  Hncbidayn, 

Nakashiroa  Kayemon, 
Shima  Kiichiro. 
We  beg  to  offer  our  compliments.     Au   action  relating 
to  goods   shipped   has   been  brought  by  Magobei,  renter  of 


1.  Beeaose,  as  has  been  ordered  above,  the  submission -dooameoi 
is  taken  away  by  the  Coart.    3.  No.  118. 
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the  honse  of  Kiehirobei,  of  Block  No.  8,  Koamt  ward,  [Seo.  TIL. 
[Yedo,]  against  Choyeinon,  reuier  of  the  hooso  of  ChnzOi 
of  Hommiiiato  ward.  The  claim  is  really  for  the  freight- 
money  advanced^  for  the  shipping  of  the  goods.  We 
heard  some  days  ago  that  in  yonr  Department  private 
settlement  had  been  ordered  iii  a  recent  action  for  freight- 
money  advanced  for  the  shipping  of  goods.  If  this  is  tme, 
we  shall  also  order  private  settlement  in  the  above  case 
without  asking  for  any  consoltatiun  between  the  Minister 
of  Pablic  Works ^  and  yonr  chief.^  We  therefore  reqaest 
an  early  answer. 

8rd  month,  28th  day  (May  15,  1844)." 

2.     Replt/. 

<*To  Tojo  Hachidaya,  Esq., 

Nakashima  Ktiyemon,  Esq., 
Shima  Kiiohiro,  Esq., 

from  Hara  Kakuyemon, 
Nakata  Shiutaro, 
Hara  Zenyemon. 
We  have  read  your  letter.    Last  (Hare)  year,   11th 
mouth  (January,  1844),  an  action  for  freight- money  was 
brought  before  yonr  chief  against   Kumagoro,  renter  of 
the    five- men-company's    house  ^    of   Block  No.  5,  Hon- 
hatcho-bori  ward,  ^  by  Hyojiro,  member  of  the  household 
of  Eamijiro,  renter  of  the  land  of  Seibei,  of  Block  No.  2, 
Fnnamatsu    ward,    and  at  the    same  time  an  action  for 
wages  advanced®    was  brought   before  oar  chief  sgainst 


1.  Uuehin  genkin ;  probably  the  traosAotion  was  an  instanoe  of 
the  eommon  practice  of  the  advancing  of  funds  by  the  wholesaler  to 
the  prodaoer  or  some  iutarmediary.  Here  the  former  seems  to  have 
advaneed  the  cost  of  transportation  and  is  now  suing  to  recover  it. 
3.  Town  Magistrate.  3.  The  other  Town  Magistrate.  4.  Se^ 
p«  344,  note  1.  5.  Wherever  no  town  is  meniioned  the  locality  ia 
understood  to  be  Tedo.    6.  Yatoi-genkin.    See  p.  889,  notes. 
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No.  190]  KiohiyemoD,  reiiier  of  the  house  of  Chnhiehi,  of  KAmeahiina 
ward,  by  Sahiehi,  renter  of  the  hoaee  of  Ubei,  of  Bloek 
No.  1,  Koami  ward.  As  the  two  actious  were  deemed 
to  be  entirely  simUar  in  prineiple,  an  order  of  private- 
settlement  was  issned  for  both,  after  your  ehief  had 
consulted  our  ehief  in  the  1st  month  of  this  year.  Yoo 
may  compare  these  cases  with  the  one  now  before  yon. 

Such  is  our  answer. 
8rd  monch,  S9th  day." 


[No.  121J  Proceedings  in  tlu  Magistrates'  Courts 
in  Money  Actions  after  tlu  Private  Settle^ 
ment  Proclamation. 

Reply  by  a  Magistrate  to  a  Consnltatiou  by  Matsn- 
daira,  Governor  of  Kyoto. 
Dated  Tempo,  XY  (Drsgon),  6,  14  (Jaly  28,  1844). 

1.     Consultation. 

**  A  ProdamaUou  was  issued  in  the  12th  month  of  the 
last  Hare  year,  ordering  that  thereafter  no  claims  on  money 
loans  coutrncted  before  a  certam  day  should  be  taken  up 
and  judged,  and  I  beg  to  make  the  following  inquiry  with 
reference  to  it. 

The  roles  adopted  in  my  fief  [in  consequence  of  the 
Proclamation]  are  these.  None  of  the  following  dasses  of 
claims  when  arising  on  or  before  the  15th  ^  day  of  the  12th 
month  of  the  Hare  year,  are  taken  up,  while  those  arising 
on  and  after  that  day  are  taken  up  :  Claims  for  [ordinary] 
money  loans,  unpaid  purchase-money,*  wages  of  labor,  hire 
of  services,  loans  from  temple-fimds,   loans  from  patent- 

1.  This  it  an  error  of  the  writer's ;  it  ihonld  be  the  14th. 
Bee  Mo.  US.  S.  For  the  Teruaeolar  terms  and  for  eiplaiialioM,  see 
Mo.  6,  aiiltf. 
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fouds,  bills  of  exoliange,  eftrndnt  money,  dowry-money,  in-  [See.  VIL 
voBtment-money,  loans    seoared    by    deeds   of  deposit  of 
sundry  ntensils,  or  by  deetls  of  side  of  Turioos  articles,  or 
by  hypothecs  of  rice-field,  upland,  houses,  or  residence-land. 
Is  this  proper  ? 

I  think  that  the  following  didms  should  be  taken  up 
and  ordered  paid,  whether  dating  before  or  after  the 
Proclamation :  Claims  for  ground-rent,  shop-rent,  domestic 
servants'  wages,  loons  secured  by  hypothecs  of  shares  ^  iu 
the  hairdressers'  guild,  or  by  deposit  of  chattels  not  in  the 
form  of  a  regular  pledge,  bills  of  exchange.     Is  this  proper  ? 

As  to  a  cliiim  for  a  sum  of  money  deposited  by  a 
gronnd-tentint  with  the  land-owuer  as  security  >  and 
retained  by  the  laud-owner  on  the  removal  of  the  tenant : 
should  this  be  treated  ou  the  footiug  of  a  pledge-loan? 
(Note,  that  the  usual  rate  is  that  otbOryo^  iu  security-money 
for  a  yearly  rental  of  80  17^0,  and  custom  requires  that 
the  land-owner  shall  restore  the  security-money  to  the 
tenant  when  he  removes).  Should  claims  for  loans  on 
hon8e-pled|;e,  loans  on  land-pledge,  and  rice-deposits  be 
treated  in  the  si^me  way?  If  so,  should,  nevertheless, 
claims  purporting  to  be  of  one  of  these  three  classes,  but 
not  in  reality  so,  be  treated  like  the  ordinary  money  loans 
of  the  Proclamution  ? 

I  make  the  above  inquiries,  as  I  wish  to  understand 
the  whole  subject. 

6th  month,  14th  day, 

Tsutsnmi  Tayemon,  retainer  of  Matsudaira, 
Governor  of  Kyoto."* 

2.     Appended  Reply. 

"  Money  actions  in  general,  when  founded  on  claims 
dating  before  the  Proclamation,  are  not  to  be  taken  up. 


1.  JTodtt.    3.  Shiki-kin.     8.  Of  course  an  honorary  title. 
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JTa.  ISIJ  Bat  cliiims  on  lonns  made  upon  the  security  i  of  rice-field, 
upliind,  residence-land,  should  be  taken  up  and  tried,  if  the 
contents  of  the  instrumeut  and  the  seals  affixed  are  such 
as  to  make  it  proper.  Claims  for  ground-renti  shop-rent, 
domestic  servants'  wages,  bills  of  exchange,  and  loans 
on  pledges  of  reliable  property,  are  to  be  taken  up  and 
judged.  Since  the  customs  in  regard  to  shares  were 
abolished,^  no  loans  secured  by  hypothec  of  shares  in  the 
hairdressers*  gaild  have  been  taken  up. 

It  is  not  likely  that  a  secarity-money  greater  that  the 
rent  would  be  deposited  with  the  laud-owner ;  but  if  a 
claim  of  that  sort  appears  on  examination  to  be  well- 
founded,  it  should  be  taken  up  and  adjudged,  whether 
arisiug  before  the  Proclamatiou  or  not. 

Claims  for  loans  secured  by  house-pledge  and  land-pledge 
and  for  rice-deposits  should  also  be  taken  up  ;  unless  tbey 
are  not  really  of  the  above  classes,  when  they  should  be 
rejected  as  ordinary  money-loans. 

The  above  are  the  proceedings  employed  by  the 
Magistriites'  Courts.  In  the  private  fiefs,  however,  ail 
actions  may  be  disposed  of  according  to  the  ancient  usages 
of  the  ruling  family." 


[No.  122]  Proceedings  in  Actions  on  Money 
Claims  arising  before  the  Private- Settlement 
Order y  the  Parties  being  residents  of 
Provincial  Fiefs. 

An  Inquiry  by  a  Retainer. 

Dated  Kokwa,  II  (Berpent),  2  (March,  1845). 


1.  Hiki-ate.    2.  This  refers  to  the  abolition  of  guilds,  irbich 
had  occor^d  a  jear  or  two  belure.    See  Part  I. 
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1.     CoMmUaUon.  [8m.  VU. 

**  In  the  12th  month  of  the  Hare  year  a  Proclamation 
^as  issuedy  ordering  that  claims  on  money  loans  contracted 
before  a  certain  day  should  not  be  a^jadged,  because  sach 
transactions  originate  in  mataal  trnst  and  fidelity  and  should 
be  quietly  settled  by  the  parties  without  the  aid  of  the 
Courts ;  and  claims  arising  on  and  after  the  same  day  were  to 
be  taken  up  and  judged.  Shall,  therefore,  the  officials  of 
my  fief  in  the  country  ^  follow  the  same  rule  and  dismiss 
actions  on  money  claims  arising  before  the  18th  day^ 
of  the  12th  month  of  the  Hare  year  ? 

In  accordance  with  the  general  regulation  when  the 
fanners  and  townspeople  of  my  fief  borrow  money  of 
residents  of  another  fief  and  default  in  payment,  and  the 
parties  are  at  odds  and  cannot  settle  the  case  privately, 
the  action  is  brought  after  getting  a  certificate  from 
myself  and  from  the  lord  of  the  creditor's  fief.  But, 
According  to  the  proclamation  of  the  18th  day  of  the 
12th  month,  all  loans  before  that  day  must  be  settled 
privately  between  the  parties,  and  no  actiou  upon  them 
is  to  be  taken  up  in  a  Magistrate's  Court.  Hereafter, 
therefore,  where  the  loan  is  between  parties  of  two 
different  fiefn,  and  the  officials  of  the  other  fief  communicate 
with  those  of  mine  about  the  claim,  may  I  refuse  to  give 
the  certificate,  by  reason  of  the  provisions  of  the  Procla- 
mation ? 

Are  the  claims  in  the  two  following  lists  to  be  taken 
up  and  adjudged,  whether  arising  before  or  after  the 
Preclamation  ? 

(a)  Money  loaned  on  security  of  land-pledge,  house- 
pledge,  and  pledge  of  reliable  property. 


1.  CWio  no  ryohun  (lit.,  provincial  fiefj.      2.  The  day  of  the 
Proclamation  was  in  fact  the  14th.    See  No.  118. 
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No.  lit]  {b)  Groand-rent,  shop-reot,  domestio  servunts*  wages, 

price  of  rice  depoditedi^  investmeiit-adyAacafl    for   goods, 
etc. 

I    beg    to    make    the    above  inqairteB,    because    the 
officials  of  my  home  fief^  write  that  they  wish  to  know 
about  these  matters. 
2nd  month. 

Miya  Wasuke,  retainer  of 

Ogasawara,  Castle  Inspector. 

Post8cripL  In  regard  to  a  claim  on  an  instrument 
asserted  by  the  creditor  to  be  an  instrument  of  pledge,  which 
is  really  not  so,  as  it  has  no  recital  of  the  area  of  the  land 
or  of  the  amount  of  rice  ^  (see  the  copy  enclosed),  and  the 
land  has  not  been  delivered  [into  the  creditor's  possession] : 
should  such  a  loan  be  treated  as  an  ordinary  loan  ? 

I  beg  to  make  this  inquiry,  becanse  the  officials  of 
the  home-fief  hnve  written  tbat  they  wish  to  be  informed 
on  this  point. 

Miya  Wasuke,  retainer  of 

Ogiisawara,  Castle  Inspector.** 

2.     EncloHetl  Instrument. 

**  Government  assessment,   4    koku,   1   to,  4  sko^ 

5    f/n.     In    the    Government    territory,^     the 

plots  s  of  Yayemon  iind  Shichiyemon. 

Being  unnble    to    pay  seven-tenths  of  my    land-tax, 

I  have  delivered  over  the  above  amount^  of  land  and  have 

at  the  same  time  received  the  price  and  have  paid  off  the 

1.  Atukari-mai  daikin.  See  the  later  Chapter  in  this  Part  on 
**  Deposit."  2.  Hon-ryo  (lit.,  principal  fief),  referring  to  his  proTincial 
estates ;  his  letter  probably  was  written  doring  his  periodical  stay  in 
Yedo.  8.  KovM  no  torl-daka.  This  means  either  the  amount  to  be 
taken  (tort)  by  the  pledgee  as  rent  from  the  pledgor  as  tenant 
or,  more  probably,  the  amount  of  the  tax-rioe  in  default  {tori-wuii 
being  a  popular  name  for  tax-rice).  4.  Oo-ryobun,  the  domain  of  the 
Shogunate  family.    6.  O'taka, 
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taxes  therewith.  The  foregoing  statements  are  trae ;  and  [See.  TIX. 
therefore  from  the  ensuing  Ape  year  (1886)  yon  may  use 
the  land  as  you  please ;  but  whenever  the  price  shaU  be 
repaid,  you  are  to  return  the  above  amount  of  land  and  the 
instrument.  For  future  teetimouy  I  give  this  instrument, 
eonntersealed  by  the  surety  and  by  all  the  villagers. 

Tempo,  VI  (Goat),  12  (February,  1886). 
Jiyemon,  chief  headman, 
Soyemon,  surety, 
Ghuyemou,  head-farmer ,i 
Niyemon,  general  representative,^ 
of  Bantojima  village. 
To  Zenyemou,  Esq., 

of  the  same  village." 

8.     Appended  Reply, 

"  (1).  As  regards  actions  between  residents  of  your  fief 
and  another  fief,  when  the  officials  of  the  other  fief  com- 
municate the  claim  to  yon,  your  officials  may  refuse  your 
certificate,  according  to  the  provisions  of  the  proclamation, — 
if  it  is  in  reality  a  claim  which  the  Proclamation  requires  to 
be  privately  settled. 

(2).  Claims  based  on  loans  secured  by  land-pledge^ 
house-pledge,  and  pledge  of  reliable  property,  as  well  as  on 
ground-reut,  shop-rent,  domestic  servants'  wages,  and  bills 
of  exchange,  are  to  be  adjudged  and  payment  ordered^ 
whether  or  not  they  date  from  before  the  Proclamation. 
But  claims  alleged  to  be  of  the  above  sorts,  but  proving  on 
examination  not  to  be  so,  are  to  be  treated  on  the  footing 
of  ordinary  money  loans.  Claims  for  investment-advances 
for  goods  are  not  to  be  taken  up  and  adjudged  if  they  date 
from  before  the  Proclamation. 

1.  Cho-byakuiho,  For  Bome  notes  on  the  classes  of  people  in  a 
village,  see  Simmons,  Noiet,  ete,,  p.  118.  2.  Sodai ;  of  all  the  fanners. 
His  duty  here  is  not  clear. 

r«L  xz.  Sap.  Pt.  U1^9«« 
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HOn  liq  (8).    On  ezamiiung  the  enelosed  copy  of  the  inttni- 

ment,  it  is  clear  that  it  is  not  a  true  instroment  of  pledge, 
bat  is  merely  an  iostmment  making  certain  caltivated 
land  the  secority  for  a  debt ;  but  on  this  matter  the  inquiry 
must  be  made  of  the  Finance  Magistrate,  as  the  contractors 
are  residents  of  a  village  [in  the  Government  domain]  .** 


[No.  123]  Disposition  of  an  Action  in  which 
the  Date  of  the  Loan  is  disputed,  each  Party 
offering  several  Witnesses  in  Support. 

A  Decision^    of  the  Chamber  of  Decisions,   Full 
Session,    upon  a   Consultation  by    the  Town 
Magistrates. 
Dated  Kokwa,  U  (Serpent),  9  (October,  1845). 

1.  Consultation, 

''From   Toyama,    Warden   of  the  Palace  Gates, 
Nabeshima,  Minister  of  Public  Works. 

Where,  in  actions  on  money-loans  brought  since  the 
Proclamation,  the  defendant  alleges  that  the  instrument  was 
originally  given  before  the  Proclamation  and  was  renewed 
after  the  Proclamation,^  and  the  plaintiff  alleges  that  the 
loan  was  originally  made  after  the  Proclamation,  and  neither 
offers  any  proofs,  the  dispute  should  be  determined  accord- 
ing to  the  tenor  of  the  instrument ;  and  this  has  been  the 
practice.  But  sometimes  a  particularly  difficult  case  arises, 
as  When  the  defendant  brings  forward  written  proofs  of 
an  indisputable  character;  and  such  cases  have  been 
determined    according    to    the    opinions    reached  by  each 

1.  Sodari'Sumi    (settlement   of     a    matter    consulted   about). 

2.  Beoause    such  a  olaim  was    deemed    to   be    covered  by   the 
Proclamation. 
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Iffagisirate.    As  their  opinions  may  differ,  this  may  result  [See.  TSU 
in  different  decisions  for  similar  cases.    Is  it  not  better, 
therefore,    to  adopt  rules  such  as  the  following    for    the 
determination  of  these  cases  ? 

(1).  Ordinary  instruments  of  loan,  bearing  date  of  the 
12th  month,  14th  day,^  or  later : — ^When,  in  an  action  on 
such  an  instrument  brought  after  the  Proclamation,  the 
creditor  alleges  the  claim  to  be  a  new  one,  and  the  debtor 
alleges  it  to  be  an  old  one  [renewed] ,  and  offers  as  proof  a 
written  receipt  for  part-payment  ^  on  the  old  instrument,  and 
when  the  contents  and  seals  of  the  old  instrument  or  the  receipt 
thus  offered  are  trustworthy  and  corroborate  the  defendant's 
statements,  the  claim  should  be  treated  as  an  old  one  and  not 
taken  up.  According  to  the  decision  ^  of  the  Full  Chamber, 
in  Anyei,  IV  (Goat),  12  (January,  1776),  directing  that 
'  letters,  receipts,  pass-books,^  and  other  documents  offered 
by  the  defendant  as  proofs  should  not  be  accepted  without 
careful  examination  as  to  genuineness ;  when  they  bear 
the  principal-seal^  [of  the  plaintiff] ,  tbey  must  be  deemed 
authentic,  and  an  order  of  payment  in  yearly,  or  monthly 
instalments  should  accordingly  issue;  if  the  proper  seals  are 
not  affixed  or  the  amounts,  etc.,  do  not  agree  with  the 
facts  of  the  pending  claim,  the  documents  dating  before 
the  Proclamation  should  not  be  accepted  as  proof  |,tbat 
the  claim  is  an  old  one]  and.  the  claim  should  be  deemed 
a  new  one.  The  action  must  therefore  be  taken  up,  and 
the  debtor's  allegations  rejected. 


1.  That  is,  of  Tempo,  XIV.  2.  UelU-kin.  8.  Hyokettu. 
4.  Kayoi-eho,  The  customer  was  given  this  by  (usaally) 
the  retail  seller,  and  at  each  purchase  an  entry  was 
made  in  the  pass-book.  A  similar  entry  was  made  in  the 
customer's  ledger-account  as  kept  by  the  seller,  and  the  edge 
of  the  pass-book  being  placed  in  sach  a  way  that  the  two  entries 
made  a  continuoas  lino  (which  the  perpendicular  lines  of  writing 
made  qnite  easy),  the  seller's  clerk  impressed  his  seal  so  that  half 
appeared  in  each  book. 
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fio.  123]  (2).     Claims  on  instruments  in  which  the  amonnt  is 

composed  of  an  old  and  a  new  loan,  the  former  made  before, 
the  latter,  since  the  Proclamation  : — 

In  Kwansei,  XII,  Ape  (1800),  while  Odagiri,  Lord  of 
Tosa,  was  in  office  [as  Town  Magistrate] ,  some  money- 
loan  actions  against  military  gentry  were  broaght  by  Otani 
Sbnnto,  town  doctor,  ^  of  Block  No  2,  Sakamoto  ward, 
Shitaya  [district] ,  in  one  of  which  he  alleged  as  follows  :- 
In  the  8th  month  of  the  Serpent  year  of  Kwansei  (1797)  he 
had  lent  8  ryo  to  the  defendant  on  his  request.  After 
the  Proclamation  ^  he  again  lent  him  10  lyo^  the  debtor  at 
the  same  time  paying  back  the  interest  and  principal  of  the 
S'l^o  loan  of  the  8th  month,  and  the  creditor  returning  the 
old  instrument  and  getting  a  new  one.  Thus  the  loan 
was  really  a  new  one  dating  since  the  Proclamation. 
We  had  a  consultation  upon  the  case,  and  decided  as 
follows  :  '  The  instrument  was  to  be.  regarded  as  a  renewed 
one,  and  the  loan  as  one  made  before  the  Proclamation; 
for  if  this  claim  were  taken  up  and  adjudged,  all  claims 
on  renewed  instruments  must  by  the  same  principle  be 
taken  up;  hence  the  claim  should  be  rejected,  and  the 
parties  ordered  to  settle  privately.*  The  rule  established  by 
this  decision  was  afterwards  applied  in  a  number  of  cases, 
and  it  seems,  at  the  first  glance,  to  be  a  proper  one.  But 
suppose  that  one  lent  200  ryoy  for  example,  before  the 
Proclamation,  and  then  after  the  Proclamation  lent  100  ^"yo 
more  and  took  a  new  instrument  of  loan  for  800  ryo; 
it  would  certainly  not  be  right  to  treat  this  entire  claim  as 
an  old  loan  re-written.  Id  the  above  case  the  additional  2 
ryo  is  no  doubt  a  small  sum,  but  the  100  ryo  in  the  example 
just  given  is  a  large  amount  [and  shows  that  the  question 
may  become  an  important  one] .  Though  it  may  have  been 
reasonable  [in  that  particular  case]  to  regard  the  instrument 


1.  This  case  is  No.  115|  ante,    2.  Which  appeared  in  the  9th 
month. 
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ftB  merely  a  renewed  one,  it  would  be  uxyust  invariably  to  [Seo.  TIL 
treat  all  sach  claims^  as  old  ones  dating  before  the  proclama- 
tion and  to  order  private  settlement.  It  seems  to  me,  therefore, 
that  the  following  rule  would  be  better :  Where  it  appears 
clearly  from  the  instrument  of  loan  or  other  documents  that 
a  portion  of  the  amount  claimed  was  lent  before  the 
Proclamation,  and  an  additional  sum  after  the  Proclamation, 
the  claim  should  be  rejected,  to  the  extent  of  the  former 
amount;  but  the  claim  for  the  latter  amount  should  be 
taken  up  and  judged.  Where  the  defendant's  assertions 
[as  to  the  date  of  the  claim]  are  corroborated  by  no  written 
proofs,  the  claim  should  of  course  be  treated  as  a  new 
one. 

We  ask  your  opinion  on  the  above  subjects. 

Year  of  the  Serpent, 

9th  month." 

2*    Decision. 

"The  rules  proposed  by  you  for  the  determination 
of  the  two  cases  stated  in  your  letter  seem  to  us  eminently 
proper,  and  we  are  willing  to  adopt  them.  Heredfter,  then, 
we  shall  all  observe  these  rules. 

Year  of  the  Serpent, 

11th  month. 

The  Temple  Magistrates. 

The  Finance  Msgistrates." 


'  1.  In  the  above  case  the  alleged  new  loan  of  10  ryo  may  really 
have  been  a  mere  re-writing  of  the  interest  and  the  8  ryo  principal, 
especially  as  the  alleged  payment  and  re-lending  oocnrred  at  the 
same  time  and  conld  have  been  nominal  only.  But  a  real 
instance  of  a  new  loan,  as  in  the  supposed  case  above,  should 
be  treated  as  new,  to  the  extent  of  the  new  advance. 
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[No.  124]  Application  of  the  Private- Settlement 
Order  outside  Yedo  to  Actions  in  Towns 
and  Villages  of  private  Fiefs. 

A  Decision  of  the  Full  Chamber  npoD  a  CodsuI- 

tation. 
Dated  Eokwa,  11  (Serpent),  12  (January,  1846). 

1.  Consultation. 

"In  the  12th  month  of  the  Hare  year  the  Procla- 
mation was  issued  that  claims  on  money-loans  dating 
before  a  certain  day  need  not  be  taken  np  and  adjudged. 
May  the  provisions  of  the  Proclamation  be  adopted  in 
the  towns  and  villages  of  the  various  private  fiefs  of  the 
provinces  as  well  as  in  Yedo  ?  There  is  no  difficulty  in 
applying  them  where  the  parties  are  residents  of  the  same 
fief;  but  where  they  are  residents  of  different  fiefs,  what 
is  to  be  done  ?  Are  we  to  understand  that  the  Govern- 
ment Proclamation  applies  throughout  the  whole  country  ? 
The  officials  of  our  lord*s  home-fief  ^  are  desirous  of  being 
informed  on  these  points;  and  we  therefore  .make  the 
above  inquiry. 

7th  month. 

Kamihara  Sakunojo,  retainer  of 
Myura,  Lord  of  Bigo,  and 
Toyama,  Warden  of  the  Palace  Gates."  ^ 

2.  Report,  to  the  Full  Chamber. 

*'  From  Nabeshima,  Minister  of  Public  Works. 

A  retainer  of  Myura,  Lord  of  Bigo,  has  inquired  as  ta 
the  applicability  of  the  Proclamation's  provisions  [to  private 
fiefs].  Claims  by  residents  of  Yedo  against  residents  of 
the    provinces,  [if  they    date    before  the   Proclamation]  r 

1.  Bee  p.  400,  note  3.     2.  Doabtless  he  indorsed  the  inquiiyr 
handing  it  od  just  as  it  was. 
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should    of    coarse    not    be     taken     np.       Bat    Kyoto  [Sao.  ¥11 
and    Osaka    are    known    to    have     their    own    special 
usages,  and  hence  their  officials  need  perhaps  not  follow  the 
rule  of  the  Proclamation.    All  other  towns  and  villages, 
whether  of  private  fiefe  or  of  the  Shoguoate  domain,  should 
obey    the    Proclamation ;    so    that  deputies   and  esquires 
should  not  take  up  claims  dating  before  the  Proclamation 
and    the    parties    should    be  ordered  to   settle  privately. 
Should    this    be    the  rule?     There  has  never  been  any 
provision  relating  to  the  applicability  of  the  Proclamation, 
not  even  at  the  time  of  the  Kwansei  Proclamation.^    I 
therefore  consult  you  upon  the  point. 
Year  of  the  Serpent, 
8th  month." 

8.     Communication  hy  one  Town  Magistrate  to  the  other. 

*'To  the  Wardeu  of  the  Palace  Gates,  from 
Nabeshima,  Minister  of  Public  Works  : 
An  inquiry  having  been  made  by  a  retainer  of  Mynra, 
Lord  of  Bigo,  as  to  the  applicability  of  the  proclamation 
respecting  money  loans,  I  presented  a  written  consultation 
to  the  Full  Chamber,  after  having  talked  it  over  with 
you ;  and  the  Full  Chamber  replied  as  in  the  enclosed 
document.  An  order  to  this  effect  should  be  giver 
to  the  retainer  of  the  Lord  of  Bigo. 

I  hereby  communicate  to  you  the  decision,  enclosing 
tbe  document. 

Year  of  tbe  Serpent, 
12th  month." 

4.     JReply  of  the  other  Magistrates, 

"Actions  in  the  Four  Provinces,^  West  Provinces,^ 
and  the  Middle  Provinces^  under  the  jarisdiction  of  the 
Kyoto    and    Osaka    Magistrates    should    be    disposed     of 

1.  This  seemfl  to  be  an  error.    See  No.  18,  Art.  8,  p.  28,  ante, 
a.  Shikoku,    8.  Saikoku  (i.e.  Eyasha).    4.  Chugoku.    The  Sanindo 
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Ko.  1S4]  according  to  the  regnlAtions  pecalinr  to  those  districts ; 
and  the  same  is  trae  for  other  fiefs  which  have  ancient 
usages  of  their  own.  AU  others  mast  follow  the  provisions 
of  the  proclamation.  Hence,  as  to  the  inquiry  of  the 
retainer  of  Mynra,  Lord  of  Bigo,  actions  hetween  residents 
of  his  fief  iu  Sakashn  ^  and  residents  of  Osaka-  most  he 
regulated  by  the  rales  of  the  Osaka  Magistrate's  Court ;  but 
when  actions  between  residents  of  his  fief  and 
residents  of  other  private  fiefs  or  parts  of  the 
Shogunate  domain  are  brought  in  Yedo  [before  the 
Temple  or  Finance  Magistrate],  the  Magistrates  should 
order  private  settlement  and  not  take  them  up,  following 
the  Proclamation.  Thus,  though  the  provisions  ought 
rightly  to  be  applied  throughout  the  conntry,  the  districts 
which  have  ancient  usages  of  their  own,  such  as  Kyoto 
and  Osaka,  must  be  regarded  as  exceptions ;  in  all  other 
parts  the  proclamation  must  be  observed. 

This  is  our  opinion.     Should  not  an  answer   to  this 
efiect  be  returned  ? 
Year  of  the  Serpent, 

12th  mouth. 

The  Temple  Magistrates, 

The  Finance  Magistrates.*' 


[No.  125]  Anears  of  a  Loan  made  by  the 
Family'Temple  of  the  Lord  of  Owari 
previous  to  the  Private- Settlement  Order. 

A  Reply  by  the  Temple  Magistrate  to  a  Consult- 
ation by  the  Town  Msgistrate. 
Dated  Kayei,  II  (Cock),  10  (November,  1849). 

and  Sanyodo  provinces  are  sometimes  designated  as  '*  Chngoka." 
Bnt  not  all  actions  there  arising  were  under  the  Osaka  and  other 
Bfagistrates  (see  No.  48,  ante).  Only  actions  by  plaintiffs  in  those 
provinces  againt  residents  of  the  Kyoto  and  Osaka  districM  ^rare 
under  the  jurisdiction  of  these  Magistrates. 
1.  MiiL..^aka  kuni. 
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1.     ComuUation.  [Seo.  VTL 

*'To  the  Temple  Magistrate, 

from  Toyama,  Wardeu  of  the 

Palace  Gates : 
The  temple-fnnd  [of  the  family-temple]  of  the  Lord 
of  Owari  consists  of  money  given  by  the  favor  of  the  Lord 
Beisen-in,^  from  his  money  remaining  after  his  death,  to 
the  Jisho  Temple,  of  the  Tendai  sect,  at  Ichigaya  [district, 
Yedo] ,  for  memorial  services.  So  whenever  a  payment  has 
been  made  of  a  loan  from  this  fund,  notice  has  been  given  at 
the  lord's  mansion  in  Ichigaya,  and  the  transactions 
[connected  "with  these  loans]  have  been  accomplished  in  the 
presence  of  the  proper  officers  [of  the  Lord  of  Owari]  ; 
moreover,  wherever  payment  is  not  made,  an  action  has  been 
bronght  in  the  Magistrate's  Court,  as  the  instrument  of 
loan  provides.  Now,  in  spite  of  the  fact  that  the  instrument 
dates  before  the  Private-Settlement  Order  of  the  Hare 
year,  6  ^  years  ago  (1844),  should  payment  be  ordered  ? 
Year  of  the  Coc'c, 
10th  mouth." 

18.     Fint  Eeply. 

'*  The  Loans  by  the  Jisho  Temple  of  the  Teudai  sect, 
«t  Ichigaya,  were  made  before  the  Private-Settlement  Order, 
And  hence  I  agree  with  you  tbat  it  is  difficult  to  order  their 
payment.     However,  until  I  know  the  nature  ^  of  the  claim 
and  the  terms  [of  the  contract]    and  see  the  instrument  o 
loan,  I  cannot  give  you  a  final  answer. 
Year  of  the  Cock, 
10th  month. 

Hondfl,  Minister  of  the  Imperial  Household."^ 


1.  Reiten-in  Sama ;  the  posthumons  name  of  the  donor.    2.  Five, 
by  our  reckoning.    8.  Alyomokii,    4.  Temple  Magistrate* 
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Ho.  195]  8.     Letter  from  the  consulting  Magistrate. 

*'  In  accordance  with  your  directions  I  send  the  instm* 
ments  for  yonr  examination. 

Toyama,  Warden  of  the  Palace  Gates." 

4.  Second  Reply, 

'*  On  examining  the  copies  of  the  instruments  enclosed 
by  yoQ  and  reflecting  on  the  whole  subject,  my  opinion  is 
that  although  the  loans  from  the  temple-fnnd  in  question, 
which  was  founded  many  years  ago  in  the  interest  of  the 
family  of  tbe  Lord  of  Owari,  are  not  by  any  means  to  be 
regarded  as  ordinary  loans,  yet  it  does  not  seem  proper  to 
order  pa3rment  of  them  for  this  temple,  in  spite  of  the 
fact  that  tbe  loans  were  always  made  under  sanction  [of  tbe 
Lord  of  Owari] .  I  think  that  an  order  of  payment  should 
not  be  made,  because  the  instrument  is  dated  before  the 
Private-Settlement  Order.  I  therefore  return  you  the 
documents  enclosed. 

Year  of  the  Cock. 
11th  month 

Honda,  Minister  of  the  Imperial  Household." 

5.  Documents  enclosed, 

a,     **  Money  Deposited.^ 

Gold, ryo : 

luterest   at   5   hu  silver   [per  month]  per  1  ryo 
gold  .2 
As  onr  lord  is   in  great  need  of   money    for    public 
purposes,  he  finds  himself  greatly  obliged   to   your  Temple 


1.  Azukari;  this  term  was  a  less  merceoary  one  than  the  term 
"  loan,"  and  henoe  was  preferred  as  one  giving  the  loan  the  oonven* 
tional  appearance  of  a  friendly  transaction.  2.  A  bu  or  fun  was  one- 
tenth  of  a  momme,  and  60  mmnme  made  a  ryo ;  the  rate  was  thns  10 
per  cent,  a  year. 


PAST  m. — CONTBACT  :   LEGAL  PBEOBllSMTS.  411 

for  the  assistance  rendered,  after  he  had  long  sought  frnit-  [Seo»  ?IU 
leesly  elsewhere.  Yoar  assistance  having  been  extended, 
he  engages  to  keep  the  money  in  charge  safely.  Payment 
shall  be  made  without  fail,  both  principal  and  interest,  by 
the  20th  of  the  next  12th  month,  with  the  rice-harvest  ^ 
of  this  income-fief  as  security.  If  the  amount  is  not  paid 
when  due,  the  rice-harvest  shall  be  dehvered  by  the 
villages  at  the  market-price.  An  instrument  signed  by 
the  villages  is  hereby  given,  as  well  as  an  instrument  with 
the  signatures  of  our  lord  and  ourselves;  these  to  be 
valid  notwithstanding  any  change  of  lord,  office^  or 
generation.^  Payment  shall  diligently  be  made.  For 
future  testimony  this  is  given. 

period, , 

month,  ,* 

day.  retainers  of 

Family. 

To  the  Officials  of  the  Jisho  Temple." 
[Indorsed] 

^'  The  contents  of  this  document  are  correct. 


ti 


h.     "  Our  lord ,  being  now  in  urgent  need 

of  money  for  public  purposes,  after  spending  much  time  in 
making  fruitless  requests  elsewhere,^  heard  that  a  loan 
could  be  had  from  the  temple-fund  donated  by  the  family  of 
the  noble  lord  ^  at  Ichigaya,  and  has  been  permitted  to  receive 


1.  Mononari-kome.  2.  Yakit.  8.  Dai,  That  is,  the  obligation 
would  bind  the  successor  in  office  and  the  successor  in  family 
mastership.  4.  Apparently  intended  for  the  names  of  the  retainers 
acting  for  the  borrower.  5.  This  phrase,  expressing  a  sentiment 
which  we  should  try  to  conceal,  seems  to  be  a  conventional  attempt 
to  make  it  appear  tbat  the  borrower  has  not  gone  to  the  lender  as 
to  a  professional  money-lender,  bat  after  mnch  fruitless  effort  has 
turned  to  him  as  a  friend.  6.  Oyakata,  a  term  often  applied  to 
persons  of  rank. 
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5o«  1S4J  ft  sam  on  deposit.  The  depositnry  aclnowledges  the  receipt 
of  the  amoant  named  iu  the  enclosed  document.  This 
money  is  from  the  fund  for  memorial  services  for  the  lady 
Jisho-in,^  the  mother  of  the  lord  Reisen-in,  donated  hy  him 
out  of  profoniid  regard  for  his  mother,  from  money  left  by 
him.^  For  this  reason  the  proper  officials  are  to  come, 
on  the  occnsions  of  payment,  and  witness  the  transaction, 
notice  being  given  to  the  noble  lord  beforehand. 
Failure  to  pay  would  necessarily  hinder  the  celebration  of 
the  memorial  services,  and  therefore  we  shall  never  ask  for 
delay.  The  notice  that  snit  will  be  l»'Ought  in  the 
Mngistrate's  Court  on  the  day  wlien  the  money  is  dne,  [if 
it  is  not  paid] ,  has  been  communicated  to  our  lord,  and 
he  bas  declared  himself  satisfied  and  has  signed  his  official 
seal  on  the  enclosed  instrument.  As  a  further  security 
we  give  this  instrument  also. 
month. 


representing  both  public  and  private 
interests  ^  of 

Family. 

To  the  officials  of  the  Jisho  Temple." 

**  Instrument  handed  up. 

kunif  hod, 

village. 


Total  assessed  production, kolni. 

This  year's  tax-rice, koku. 

The  esquire ,  possessed  of  the  above  amount,  has 

boiTowed    iijOf    from  your    Temple    for    household 

1.  Tlie  texnplo  was  thus  named  after  this  person,  a  not 
nncommon  occurrence.  Ji»ho-in  is  the  term  here  rendered  Jisho 
Temple;  the  in  is  tlie  same  in  tlie  names  of  both  temple  and 
person.  2. 1-kin.  3.  These  two  retainers  represented  the  depart- 
ments dealing  with  these  affairs. 
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purposes.    The  above  rice-harvest  is  to  stand  as  security  ^  [8eo.  YII. 

for  this  loan.     If  payment  is  not  made,  the  above  security- 

rice  shall  be  sold  off,  and  the  loan  paid  from  the  proceeds  as 

agreed.     In  case  the  proceeds  are  insufficient,  the  payment 

shall  be    completed    by    an    increased    taxation    assessed 

according  to  the  assessed  production  of  the  villagers.     For 

future  [testimony]   this  instrument  is  given,  sealed  by  the 

villagers. 

kuni, korit 


period,  representative  of  the  farmers, 

month, day.  , 

company-chief. 


9 

headman. 


To  the  Officials 

of  the  Jisho  Temple. 
The  above  instrument  given  by  the  villagers  is  correct. 
They  are  aware  that  arrears  of  the  loan  are  to  be  paid 
from  the  harvest-rice  as  we  have  already  directed.  If  any 
land  in  the  village  becomes  waste,  so  that  it  supplies  no  rice, 
other  villages  shall  supply  an  equivalent  amount,  and  no 
delay  will  occur  in  the  payment  of  the  rice  as  agreed. 


retainers  of 
Family." 


[No.  125]      Private  Settlement  of  a   Claim  for 
Money  paid  on  behalf  of  Another. 

A  Reply  by  the  Clerks  of  one  Town  Magistrate  to 
a  Consultation  by  those  of  another. 
Dated  Tempo,  XV  (Dragon),  8  (September,  1844). 

1.  Hikiate, 
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KOt  isq  1*    ContuUation. 

'*  To  Hara  Tsurayemon,  Esq., 

Nakata  Shintaro,  Esq., 
from  Tojo  Hachidaya, 

Nakashima  Eayemon, 

Matsaora  Yeinosake. 
We  desire  an  answer  to  an  inquiry.     We  eongratnlate 
yon  on  the  diligence  shown  in  the  discharge  of  your  dntieSy 
and  wish  you  every  prosperity.    We  are  at  present  engaged 
in  the  trial  of  a  suit  for  money  paid  on  behalf  of  another  ^ 
previoas    to    the  Private- Settlement  Order.    In  the  last 
Hare  year  yoor  chief,  on  being  consulted  as  to  a  daim  for 
money  paid  on  behalf  of  another,  replied  that  the  term  of 
payment  should  be  double  that  employed  for  [ordinary] 
mcney-loans,  prayer-fund  loans,  and  house-pledge  loans. 
Since,  therefore,  it  is  regarded  as  a  money  claim,  we  think 
it  would  be  proper  to  order  private  settlement,  whether  the 
agreement  was  fur  interest  or  not.    This  is  our  opinion ; 
but   in   order   to   make   sure  that   this  is  right,    we  are 
waiting  until  we  hear  from  yon. 
8th  month,  8th  day." 

2.     Reply. 

•*  To  Tojo  Hachidayu,  Esq., 

Nakashima  Kayemon,  Esq., 
Matsnura  Yeinosuke,  Esq., 
from  Hara  Tsuruyemon, 
Nakata  Shintaro. 
We  understand  clearly  the  purport  of  your  letter,  and 
on  the  point  about  which  you  consult  us  we  think  as  you  do. 
Such  claims  have   been  regarded  as   subject    to    private 
settlement.     Such  is  our  reply. 
Year  of  the  Dragon, 
8th  month,  20th  day." 

1.  Tatekaye-kin, 


PABT  m.— <X>27TRAOT  :   LEOAL  FBECBDENTS.  415 

j[No.  126]      Claim  based  on  Dishonest  Refusal  to  [Sec  VflL 
pay  a  Loan  Contracted  before  the  Private-' 
Settlement  Order. 

A  Beply  by  the  Temple  and  Finance  Magistrates 
to  a  Consultation  by  the  Town  Magistrate.^ 

1.     ComuUatian. 

<'  Consaltation, 

by  Sakakibiira,  Minister  of 

Imperial  Bevenaes. 

Jirobeif  renter  of  the  shop  of  Yasnbei,  of  Block 

No.  5,  Minami-hatchobori  [ward]  ...Plaintiff; 

Tanabe    Yeisuke^   and    2  others,   retainers    of 

Hondo  Karanosoke,  Cooncillor  of  the  First 

Bank,i  and 

Sakurai  Sodayu,  and  other,  retainers  of  Mizano 

Tojiroy    of   the   company   of  Mizano,  Lord 

of    Hoki,     of    the    Palace    Library  Watch 

Defendants. 

The  above  action  was  bronght  by  the  plaintiff  Jirobei ; 
and  at  the  trial  it  appeared  that  during  the  lifetime  of  his 
father  Jirobei,  to  wit,  in  the  6th  year  (Tiger)  of  Kwansei 
(1794),  that  his  father  had  advanced  ^  money,  amounting 
to  more  than  8,700  ryo  to  the  Lord  of  Yamato,  the  pre- 
decessor of  the  present  family-master,  Houda  Euranosuke, 
for  household  expenses.  The  said  Jirobei  brought  action, 
in  the  12th  month  of  the  8th  year  (Dragon),  before  Odagiri, 
Lord  of  Tosa,  then  [Town]  Magistrate;  aud  while  the 
trial  was  in  progress,  the  Private-Settlement  Order  appeared, 

1.  See  p.  170,  note  8.  2.  Cited  from  **  SJu^idome-sho," 
No  date  appears.  Bat  we  may  assame  that  the  Serpent  year  (the 
•date  of  the  letter)  is  1821.  There  were  Two  serpent  years  in  this 
Magistrate's  incmnbency,  1821  and  1888 ;  and  the  case  would  hardly 
iiave  dragged  on  from  1797  to  1838.    8.  ShiokurL 
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No*  126]  ill  the  9tb  month  of  the  succeeding  year  ^  and  the  plaintifT 
died ;  so  that  an  order  for  private  settlement  was  issued. 
The  amount  of  the  claim  was  so  large,  the  plaintiff  declared 
satisfaction  would  be  improbable,  even  thoagh  all  the  de- 
fendant's property  were  sold ;  and  so  desiring  to  have  a  trial, 
on  the  ground  of  the  defendant's  dishonest  conduct,  in  the 
10th  month  of  tbe  above  year  the  present  plaintiff  renewed 
the  suit  before  the  Lord  of  Tosa,  but  pending  trial  it  waa 
privately  settled  that  a  sum  of  50  rtfo  should  be  paid  down, 
and  the  remainder  be  paid  in  rice-proceeds  ^  at  certain 
periods  or  iu  yearly  instalments ;  and  so  leave  to  with- 
draw was  granted,  after  the  plaintiff  had  received 
an  instrument  bearing  the  informal  seal  of  the  Lord  of 
Yamato  and  of  the  Under  Minister  of  the  Interior,  his  vassal 
and  relative  and  the  predecessor  of  the  above  Mizuno 
Tojiro,  and  countersealed  by  the  retainers  of  the 
Under-Minister.  Subsequently  some  payments  ^  of  rice- 
proceeds  were  made,  though  not  as  much  as  the 
contract  required.  But  since  the  last  Rat  year^  no 
payment  has  been  made,  and  all  requests  have  been 
fruitless.  The  detention  of  such  a  large  amount. is  said 
by  the  plaintiff  to  be  causing  him  great  embarrassment, 
and  the  delay  of  the  past  years  has  been  a  source  of  much 
loss ;  for  the  second  time  therefore  he  brings  this  action 
founded  on  the  dishonest  conduct  of  the  defendant.  It 
was  found  impossible  to  consult  the  record  of  the  trial 
before  Odagiri,  Lord  of  Tosa,  because  all  the  official  records 
had  been  destroyed  by  fire.  Now  the  Private- Settlement 
Order  of  Kwausei,  IX  (Serpent)  ,&  declares  that  any  attempt 
to  repudiate  a  loan  entirely,  because  of  the  Court's  not 
taking  up  the  claim,  is  entirely  unlawful,  and  that  where 
complaint   is   make   of  a    dishonest  refusal   to    pay,    the 


1. 1797 ;  see  No.  13,  ante.  2.  Kome-kin ;  proceeds  of  the  sale  of 
rice.  8.  Teate  (lit.,  assistaQce).  4.  1816,  probably.  5.  No.  Ill, 
ante. 
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defendant  should  be  sevei-ely  eensured.  Moreover,  the  [Seo.  VII. 
Instructions  to  the  Full  Chamber  ^  provide  that  punishment 
shall  be  inflicted,  on  convictiou,  wherever  the  terms  of 
the  Proclamation  are  disobeyed.  Altbongh,  then,  some 
payment  has  been  made  on  account,  shall  we  nevertheless 
have  a  trial  on  the  ground  of  dishonest  refusal,  and 
summon  the  defendant  again  for  this  purpose?  Or,  on 
the  contrary,  as  there  were  deliveries,  though  in  small 
amounts,  of  rice-proceeds  up  to  the  last  Rat  year,  shall 
we  refuse  to  grant  a  trial,  because  of  the  large  number  of 
actions,  even  for  veiy  old  claims,  which  would  be  brought 
on  similar  grounds  (for  the  present  claim  is  based  on 
a  mere  private  Ioau)  ? 

We  ask  your  opinion. 
Year  of  the  Serpent, ^ 
6th  month." 

2.     Eeply. 

"  From 

The  Temple  Magistrates, 

The  Fiuance  Magistrates. 
The  action  in  question  was  brought  by  Jirobei,  renter 
of  the  shop  of  Yusubei,  of  Minami-hntchobori  [ward]. 
Block  No.  5.  Oil  the  trial  it  appeared  that  during  the 
lifetime  of  Lis  father  Jirobei,  to  wit,  in  Kwausei,  VI  (Tiger), 
the  latter  advanced  a  sum  of  money,  amounting  to  over 
8,700  ryo,  to  the  lord  of  Yamuto,  the  predecessor  of  the 
present  lord  Honda  Kuranosuke,  for  household  expenses. 
The  said  Jirobei  brought  suit  before  Odagiri,  Lord  of  Tosa, 
while  the  latter  was  [Town]  Magistrate,  in  tbe  12th  month 
of  the  8th  year  (Dragon)  of  the  same  period.  While  the 
trial  was  in  progress,  tbe  Private-Settlement  Order  appeared 
in  the  9th  month  of  the  succeeding  year,  and  the  plaintiff 
died ;  so  that  an  order  for  private  settlement  was  issued. 

1.  No.  Ill,  ante,  the  additional  paragraph.    2. 1821,  probably. 
¥•1.  xz.  Sap.  PI.  ilJ.— 97. 
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Mo.  196]  The  amooDt  of  the  claim  was  so  large,  the  plaiutiff 
declares,  that  full  satisfaction  woald  he  improbahie,  even 
though  all  the  defendant's  property  were  sold;  and  so, 
desiring  to  have  a  trial  on  the  gronnd  of  the  defendant's 
dishonest  conduct,  in  the  10th  mouth  of  the  above  year  the 
present  phiintiff  renewed  the  suit  before  the  lord  of  Tosa.  But 
pending  the  trial  it  was  privately  settled  that  a  sum  of 
50  ryo  should  be  paid  down,  and  the  remaiuder  be  paid 
in  rice-proceeds  at  certain  periods  or  in  yearly  instalments ; 
and  so  leave  to  withdraw  was  granted,  after  the  plaintiff 
had  received  an  instrument  bearing  the  informal  seal  of 
the  Lord  of  Yamato  and  of  the  Under  Minister  ot  the 
Interior,  his  vassal  and  relative  and  the  predecessor  of  the 
above  Mizuno  Tojiro,  and  couutersealed  by  the  retainers 
of  the  Under  Minister.  Subsequently  some  payments  of 
rice-proceeds  were  made,  though  not  as  much  as  the 
contract  required.  But  since  the  last  Bat  year  no  pay- 
ment has  been  made,  and  all  requests  have  been  fruitless. 
The  detention  of  such  a  large  amount  is  said  by  the 
plaintiff  to  be  causing  him  great  embarrassment,  and  the 
delay  of  the  past  years  has  been  a  source  of  much  loss ; 
for  the  second  time  therefore  he  brings  this  action  founded 
on  the  dishonest  condu<^t  of  the  defendant,  and  asks  for 
the  summoning  of  the  retainers  of  both  Kuranosuke  and 
Tojiro.  It  was  found  impossible  to  consult  the  record 
of  the  trial  before  Odagiri,  Lord  of  Tosa,  because  all  the 
official  records  had  been  destroyed  by  fire.  Now  the 
Private-Settlement  Order  of  Ewansei,  IX  (Serpent), 
declares  that  any  attempt  to  repudiate  a  loan  entirely, 
because  of  tbe  Court*s  not  taking  up  the  claim,  is  entirely 
unlawful,  and  that  where  complaint  is  made  of  a  dishonest 
refusal  to  pay,  the  defendant  should  be  severely  censored. 
Moreover  tbe  Instructions  to  the  Full  Chamber  provide 
that  punishment  shall  be  inflicted,  on  conviction,  wherever 
the  terms  of  the  Proclamation  are  disobeyed.  Although, 
then,   some  payment  has  been  made  on    account,    shall 
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176  nevertheless  have  a  trial  on  the  charge  of  dishonest  [Sec  YIL 
refusal,  and  sammon  the  defendant  for  this  purpose? 
Or,  on  the  contrary,  as  there  were  deliveries,  though 
in  small  amounts,  of  rice-proceeds  up  to  the  last  Bat 
year,  shall  we  refuse  to  grant  a  trial,  because  of  the 
large  number  of  actions,  even  on  very  old  claims,  which 
would  be  brought  on  similar  grounds  (for  the  present 
claim  is  based  on  a  mere  private  loan)? 

Such  is  the  ease  on  which  you  have  consulted  us,  and 
we  understand  it  clearly. 

Now  it  was  provided  iu  the  Instructions  of  Ewansei, 
XI  (Serpent), 1  that  henceforth  there  was  to  be  in  the 
Magistrates'  Courts  no  taking  up,  adjudging,  or  fixing  of 
payment- terms  [iu  certain  classes  of  claims] .  It  is 
therefore  improper  to  take  up  this  action  alleging  dishonest 
conduct  in  regard  to  a  claim  arising  before  the  Proclamation 
of  the  Serpent  year.  In  the  6th  Article  of  the  Proposal 
made  in  Buukwa,  III,  Tiger  (1806),^  relating  to  the 
revision  of  the  procedure  in  money  actions  and  sanctioned 
[by  the  Council] ,  it  was  provided  that  (as  the  defendant 
claims  iu  this  case)  although  the  instrument  put 
forward  in  proof  by  the  plaintiff  is  of  a  date  subsequent  to 
the  Serpent  year,  yet  if  the  claim  is  really  of  a  date  prior 
to  that  year  and  the  plaintiff's  assertion  is  only  an  unlawful 
pretence,  the  claim  shall  not  be  taken  up  ;  and  thnt  where 
the  question  is  specially  difficult  to  decide,  it  should  be 
referred  to  a  session  [of  the  Full  Chamber],  with  the 
allegations  of  both  parties.  According  to  the  allegations 
of  Jirobei,  a  payment  has  already  been  made  privately, 
while  the  trial  was  pending,  iu  the  12th  mouth  of  the  last 
Serpent  year.  Since  then,  the  loan  was  made  before  the 
the  Proclamation,  if  this  claim  is  taken  up  on  the  ground  of 
a  dishonest  refusal  to  pay,  according  to  the  contract,  there 
will  come  up  numbers  of  old  claims  of  all  sorts,  as  you 
have  stated. 


1.  No.  Ill,  ante.     2.  No.  102,  4,  ante. 
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So.  126J  If  we  look  at  the  action,  ou  the  other  hand,  as  for 

arrears  of  rice-proceeds  which  the  retaiuers  of  the  Lord  of 
Yomato  unlawfully  refuse  to  pay  (the  deliveries  having  been 
made  up  to  the  Bat  year,  according  to  the  instalment 
contract  but  none  haviug  occurred  since  then),  [we  reach 
the  same  coudusion.]  There  was  a  certaiu  arrearage  at 
the  time  of  the  Proclamation;  subsequently  50  lyo  were 
paid  dowD,  and  the  remainder  was  agreed  to  be  repaid  by 
yearly  instalments.  This  is  not  one  of  the  cases  in  which 
it  is  difficult  to  decide  [whether  the  claim  dates  before  or 
after  the  Proclamation] ,  and  no  trial  should  be  permitted. 
Year  of  the  Serpent, 
6th  month.*' 


[No.  127]      Proceedings  in  Actions  broiight  since 
the  Private  Settlement  Order. 

An    Itemized    Inquiry   by   Clerks   of  the  Town 
Magistrate,  with  appended  Replies.^ 

Letter, 

"  To  Kara  Tsuruyemon,  Esq. 
Nakata  Shintaro,  Esq. 

from  Tqjo  HacLidayu, 

Nakashima  Eayemon. 
We  learn  with  pleasure  from  your  letter  that  you  are 
in  good  health  and  diligent  in  the  performance  of  your 
duties.  There  were,  it  seems,  a  not  inconsiderable  number 
of  cases  undecided  and  still  pending  trial  in  your  Court  at 
the  time  of  the  Private -Settlement  Order,  and,  as  many  of 
them  were  in  your  opinion  not  affected  by  that  law,  you 
have  enclosed  memorauda  of  these  cases,  to  leam  our 
practice  in  those  cases  and   our  opinion  thereon.      This 

1.  This  document  seems  to  belong  shortly  after  the  Private- 
Settlemeut  Order  of  1844. 
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we  clearly  nnderstand  and  we  shall  try  to  reply.    But  as  [See.  TIL 
our  opinions  are  substantially  the  same  as  yoor  own,  we 
append  our  replies  to  your  memoranda. 
Ist  month,  18th  day.'* 

2.     Items  of  Inquiry, 

**  (1.)  The  dowry-money  brought  by  an  adopted  son 
was  by  agreement  changed  into  a  deposit.^  On  an  action 
for  repayment,  a  private  settlement  was  concluded,  part 
payment  being  made,  and  the  remainder  being  rewritten 
as  a  deposit.  Should  not  this  claim  be  ordered  for  private 
settlement  7 

'  As  you  suggest,  a  sum  of  this  sort,  an  adopted  son's 
dowry-money  or  deposit,  though  it  has  been 
rewritten  in  a  new  instrument  after  action  brought, 
should  be  ordered  for  private  settlement.' 

(2).  Buildings'  and  chattels  were  put  into  hypothec 
and  an  instrument  given  bearing  the  seals  of  the  owner 
and  his  relations ;  is  not  this  claim  to  be  treated  as  an 
ordinary  loan,  according  to  the  Town  Proclamation  of 
Yenkyo,^    and  therefore  ordered  for  private- settlement  ? 

'  As  you  suggest,  private  settlement  should  be  ordered, 
agreeably  to  the  Town  Proclamation  of  Yenkyo; 
this  is  our  opinion.' 

(8.)  Where  one  who  owned  a  share  in  the  rice-millers' 
guild  and  had  made  the  required  character-security  deposit ' 
brings  action  and  in  the  same  complaint  ^  demands  restora- 
tion of  the  deposit  (on  account  of  the  Government's 
abolition  of  guilds)  ^  and  of  a  loan,  is  not  the  claim  for  the 
loan  to  be  separated  from  the  claim  for  the  deposit,  and  the 
former  alone  to  be  ordered  for  private  settlement  ? 

1.  ChO'kin.  Clto  means  literally  "  collect,**  and  eJiokin  means 
«ometime8  *'  saTings.'*  Bat  it  BeemB  here  to  be  used  as  a  general 
rwod  for  deposits,  azukari-kin,  2.  No.  6,  ante,  8.  Shiki-kin* 
4.  luhi  (one  sheet  of  paper).    5.  See  Part  I. 
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"Ro*  127]  *  As  yon  saggesi,  where  tlie  claims  for  the  deposit  and 

for  the  loan  are  sued  for  in  the  same  complaint,  the 
claim  on  the  loan  only  shoald,   in  our  opinion,  be 
ordered  for  private  settlement/ 
(4)  A  Action    by    rice -dealers  >    holding  memoranda  ^ 
promising  delivery  of  the  ticket-rice  ^  at  the  storehouse  of 
Matsudaira,    Lord    of    Mutsa,    against    the     storehouse- 
merchants  '  whose  names  the  tickets  *  bear. 

Note,  that  there  is  no  other  instrument  than  the  ticket. 
As  to  this  ticket-rice,  the  proceedings  approved  some  time 
ago  were  as  follows.  First,  against  the  tax-rice  coming  to 
the  storehouse  nre  drawn  tickets,  each  representing  20  bales. 
This  rice  is  then  bought  by  the  brokers  7  by  secret-bid 
auction ,8  [tickets  being  given  to  the  buyers,  and]  the 
agreement  being  that  rice  shall  be  delivered  to  them  nt  any 
time  in  exchange  for  the  tickets.  The  successful  bidder^ 
pays  the  price  to  the  storehouse-officials  within  a 
certaiu  number  of  days.  He  then  resells  the  tickets  to 
the  dealers  at  the  current  pi'ices,^^  withholding  a  discount  ^^ 
of  one  or  two  slio  for  every  rijo  [of  the  purchase-money] . 
The  dealers  then  in  the  same  way  sell  these  tickets  among 
themselves,  and  sales  are  made  even  in  the  country 
villages. 


1.  Tlicf^c  next  inquiries  nre  somewhat  difficult  to  interpret.  The 
render  should  first  refer  to  what  is  said  in  Part  I  on  the  Bice-Trftde. 
The  transaction  appears  to  be  this.  The  rice-dealers  bay  the  tax-rice 
through  merchants  entrusted  with  the  matter  by  the  lord's  storehouse 
oHicials  and  possessing  a  semi-oiiicial  character.  Tickets  g3od  for  a 
certain  amount  of  rice  are  received  by  the  dealers,  and  bear  the 
indorsement  of  the  storehouse-merchants.  The  latter  are  now  soed 
for  non-delivery.  2.  Komeya-domo.  3.  KakiUuke.  4.  Kitte-mau 
5.  Kurn-moto  chonin.  G.  Kitte  ;  apparently  the  same  as  Atf^*i(«iifc«, 
vii^ra.  l.Nakiigni;  who  stand  between  the  store  house-merchants 
and  tlic  dealers.  8.  Nyn-satsu.  9.  Raku  satsu  no  mono.  10.  Toki 
{inm')-soha  (market  price).  11.  Waki  (side)-»}at;  i.e.,  a  smaU 
portion  as  a  commission. 
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(6).  The  oase  being  the  same  as  above, — when  the  [See.  Til. 
pnrchase-money  has  been  paid  and  the  proper  number  of 
tickets  given,  an  instrument  ^  is  handed  over  which  bears 
the  coanterseiil  of  the  lord's  retainers  aud  engages  to  deliver 
the  rice  itself^  at  any  time  in  exchange  for  the  tickets. 
There  is  also  a  subsidiary  instrnmeut  3  given  in  which  it 
is  stipulated  that  if  the  purchase-money  is  paid  back  [by  the 
officials  to  the  rice-dealers]  witliin  a  term  of  months,  the 
rice  will  be  sold  back^  by  the  dealers  [to  the  officials]  ;  that 
in  the  case  of  such  re-payment  interest  shall  be  added  at  the 
rate  of  60  mam  me  ^  for  every  100  lyo  of  the  principal; 
and  that  if  there  should  be  delay  [in  this  re-payment] , 
the  rice  should  be  sold  to  the  brokers  who  had  negotiated  the 
tickets,  and  the  return  of  the  purchase-money  be  exacted 
[from  them  by  the  rice- dealers]  fi  An  instrument  [to  the 
same  effect]  is  also  given  by  the  brokers  [to  the  rice-dealers] . 
Now  [payment  of  the  above  purchase- money]  being  delayed, 
the  dealers  have  brought  actions  against  the  above  officials. 

(6.)  The  case  being  the  same  as  above, — certain  rice- 
dealers  have  bought  the  nn-hulled  rice  to  be  produced  in  the 
same  fief  by  a  transactiou  made  at  the  storehouse,  and  have 
paid  the  pnrchase-money  in  advance,  stipulating  that  the 
rice  shall  be  delivered  between  the  dd  and  8th  months  of  the 
following  year,  and  receiving  an  instrument  counter  sealed 
by  the  officials  of  the  storehouse.  £ut  the  rice  not  having 
been  delivered,  they  have  brought  suit  for  it. 

Note,  that   the   instrument  does  not  provide  for 
interest. 


1.  Shomon.  2.  Sho  (actaal)-mat  (rice).  8.  Soye-ihomon,  4.  Uri' 
modotu.  The  transaction  was  apparently  an  advance  of  money  by 
the  dealers,  and  the  rice  served  as  an  hypothecary  security.  This 
seems  to  be  the  significance  of  these  provisions.  5.  60  niommt » 1 
ryo,  6.  The  brokers  hnd  indorsed  the  instruments  of  sale  or  the 
tickets,  and  thns  the  officials  turned  over  the  rice  to  them  and  left 
them  to  settle  with  tlie  dealers. 
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ITo.  1S7]  Now  in  the  cnses  described  in  the  foregoinK  three  items, 

shall  we  order  privnte  settlement  of  those  claims  which  bear 
interest  (for  they  are  only  ordinary  loaus)  aud  tre^it  those 
bearing  no  interest  in  analogy  to  claims  for  rice  boaght  and 
left  on  deposit  ?  ^ 

*  As  to  these  three  items  relating  to  tlie  ticket-rice 

of  Matsndaira,  Lord  of  Matsa,  we  think  that  the 

claims  bearing  iuterest  shonld  be  treated  like 

[ordinary]  money  loans  and  private  settlement 

ordered,   and   that  tlioso    bearing   no   interest 

should  be  treated  like  claims  for  rice  bought  and 

left  oil  deposit.' 

(7.)     In  cases  of  money-deposits,  is  private-settlement 

to  be  ordered   where   the   money  was   originally    a  loan 

by    one    person    or  by   several  jointly,   which  has  been 

renewed    in    the    shape  of  a  depouit,^  the  old  document 

being  shown  in  proof  ? 

'  As  you  suggest,  a  loau  made  solely  or  jointly 
aud  tlien  changed  into  a  deposit  should,  we 
think,  be  ordered  for  private  settlement.* 
(8.)     Are   claims   for  advances  for  wages  of  labor,' 
as  analogous  to  earnest  money  and  investment-money,^ 
to  be  ordered  for  private  settlement? 

'  As  you  suggest,  claims  for  advances  for  wages 
of  labor,  as  analogous  to  earnest-money  and 
investment-money,  should  be  ordered,  we 
think,  for  private  settleuient.'  *' 


1.  Kai-aguke-wau  This  trausaction  ie  dealt  with  in  Section 
in  of  this  Part.  See  also  Part  11,  p.  88,  Echigo  kuni.  The 
Priyate-Settlement  Order  did  not  extend  to  deposits.  2.  Axukari' 
kin,    8.  Yatoi'ChiH.    4.  Shiire-kin, 


SECTION  Vni— SUNDRIES. 


[No.  128]      Payment  of  a  Loan  refused  hecaxm 
of  Loss  of  the  Instmmcnt  hy  Fire. 

A  Decision  by  the  Chamber  ou  n  CoDSultation  by 
a  Magistrate. 
Dated  Bunsei,  XIU  (Tiger),'  9,  2  (October  18,  1880). 

"An  action  was  brought  for  arrears  dae  on  an 
advance  of  money,  ^  and  after  the  receipt  of  a  part- 
pa3anents  a  private  settlement  was  reached,  and  an 
instrament  given  engnging  to  pay  the  remainder  in  a 
certain  mode.  This  instrament,  however,  was  destroyed 
by  fire.  Tha  debt  bad  been  entered  in  the  [plaintiff's] 
books,  with  a  note  of  the  fire ;  subsequently  payment  was 
refused.  On  comparing  the  claim  with  the  settlement- 
document  made  out  at  the  conclusion  of  the  former  action, 
the  amounts,  etc.,  are  fouud  to  tally,  and  the  statements  of 
both  parties  agree  on  these  points.  Is  judgmeut  to  be 
^ven  in  snch  a  case,  notwithstanding  the  destruction  of 
the  instrument? 

Appended  Reply,  There  is  no  precedent  like  the  case 
you  state.  But  as  the  transaction  was  entered  in  the 
miscellaneous-entries  book'    (for  the  claim  is  for    a 


I.  SMokuri-kin.    2.  Ate;  the  same  as  teate  (lit.,  assistanoe). 
3.  Tiukt'komi-eJio, 
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No.  128]  money-loan  in  the  nature  of  onpaid  porehase-money),^ 

even  though  the  entry  is  not  signed  by  the  debtor,  jndg- 
meut  should  be  given  [fur  the  claim] ,  for  both  parties' 
statements  agree  as  to  the  amount.     Since,  then,  there 
was   a  previous   action  on    the    claim,    and  in  this- 
action  both  parties'  statements  as  to  the  amount  are 
agreed,    judgment    should  rightly   be  rendered,    not* 
withstanding  the  destruction  of  the  instrument  by  fire. 
Rubric.     This  was   an  action  before  the  Chamber^, 
for    the    remainder    due    on    a    money-advance^ 
against    Gombei,    headman    of  Yoyama    village, 
Adachi   korif   Bushu,  ^  in   the  income-fief  of  the 
Chamberlain^    Shimada      Hachirozayemon,      by 
Yashiro,   renter  of    the    shop    of    Heihachi,    in 
Okugawa  ward,  Fukagawa  [district] .    At  the  trial, 
Tanaka  Toyemon,  a  retainer  of  Hachirozayemon, 
appeared,  and  declared,  on  being  asked  his  reason, 
that     payment     would    be    in    vain,    since    the 
instrument  was  destroyed.^     The  case  was  there- 
fore reported  to  the  Chamber  of  Decisions,  and 
payment  was  ordered." 

1.  Urikake-kashi-khi,  This  phrase  goes  to  indicate  that  the  term 
**  money-loan  "  may  have  been  used  consciously  in  a  large  sense  as 
including  all  the  classes  o{  claims  usually  treated  in  analogy  to  or- 
dinary money -loans.  2.  MusasUi  kuni,  3.  O-ko-nando ;  this  title 
comes  from  nando,  a  room  for  storage,  with  the  diminutive  ko  and 
the  houoriiic  o,  denoting  the  Palace.  Shimada  was  the  name  of  a 
merchant  prince,  almost  as  famous  as  the  Mitsui  family ;  he  became 
bankrupt,  however,  early  in  Meiji.  This  office  was  doubtless  bestow- 
ed on  him  by  the  Shogunate  for  services  rendered  in  leading  money. 
4.  That  is,  apparently,  tlie  debtor  would  not  be  able  to  have  the 
instrument  restored  to  him  as  evidence  of  payment. 


APPENDIX. 


In  the  editing  of  the  Legid  Precedents  it  was  found 
impossible,  for  several  reasons,  to  undertake  any  general 
re-arrangement  of  the  order  of  the  precedents,  and  in 
only  one  or  two  instances  was  the  original  order  of  the- 
compilation  disturbed.  In  a  few  topics,  however,  there  is 
a  special  need  for  a  chronological  arrangement  of  the  whole 
material  of  the  volume.  Within  each  Section  of  the  volume, 
as  has  been  explained  in  the  Notes,  the  precedents  are 
grouped  in  three  classes, — Ist,  enactments,  resolutions,  etc., 
in  order  of  time ;  2ad,  actions  at  law,  in  order  of  time  ;  8rd, 
all  precedents  (chiefly  memoranda)  bearing  no  date ;  and  if 
the  classification  of  the  Sections  had  been  unimpeachable, 
there  would  be  no  need  for  a  chronological  re-arrangement, 
except  for  the  precedents  of  the  8rd  class  to  which 
probable  dates  could  be  assigned,  fiut  the  Sections,  as  will 
be  seen,  are  classified  under  heads  not  completely  satisfactory, 
and  within  the  Sections  (especially  the  long  Section  I)  the 
precedents  are  not  always  properly  entered.  The  topic 
that  suffers  most  by  these  errors  is  that  of  Prescription 
as  dealt  with  in  the  Private-Settlement  Orders.  The 
course  of  legislation  on  this  subject  cannot  be  understood 
without  studyiug  chronologically  the  four  Orders  of  1716, 
1746,  1797,  and  1844.  The  first  is  referred  to  in  No.  1  of 
the  Precedents  ;  the  second  is  found  in  No.  5 ;  the  third  in 
Nos.   Ill   and  18;  and  the  fourth  in  Nos.  118  and  119. 

With  a  view  to  facilitating  the  study  of  this  topic  and  of 
any  others  for  which  numerous  precedents  exist,  the  prece* 
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dents  bave  been  arranged  in  cbronological  order,  so  far  as 
possible.  Where  no  date  can  be  inferred,  the  precedent 
is  placed  in  a  snpplemeutary  list.  Where  the  exact  year 
cannot  be  inferred,  the  precedent  is  placed  in  the  index 
at  the  earliest  of  the  possible  dates. 

A  complete  re-analyis  of  the  precedents,  with  a  second 
index  by  headnotes,  would  have  been  desirable, — ^for 
detailed  study,  indispensable.  But  as  the  remaining 
portions  of  Part  III  contain  matter  similar  to  that  of 
this  volume,  and  as  a  general  topical  index  must  be  made 
for  the  entire  work  (if  not  also  a  special  one  for  Part  III), 
an  index  to  this  volume  could  have  a  temporary  value  only, 
and  none  has  been  made. 


CHRONOLOGICAL  LIST  OF  PRECEDENTS. 


No.  8. — Resolution  of  Town  Magistrates. 

Disposition  of  au  Action  by  one  who  has  suffered 
Local  Exile  and  seeks  to  enforce  a  Claim  for 
Money  Lent  to  a  Resident  of  his  former  Domicile, 

Kyolio,  I/.  1717 7 

No.  75. — Action  at  Law. 

Lease  of  a  Trade -Mark  and  a  Livery, 

Kyoho,  r,  1720 290 

No.  77. — ^Proclamation,  with  Inquiries. 
Interest  on  Money  Loans, 

Kyoho,XU\  1729 296 

No.  1. — Resolutiou  of  Chamber,  etc. 
Judgments  in  Actions  on  Money  Loans, 

Kyoho,  XIV,  1730 1 

No.  2.— 

Money  Loans  with  £lank  Deed  or  with  Doubled 
Principal, 

Kyoho,  XIV,  1730 6 

No.  78. — Resolution  of  the  Chamber. 
Interest  on  Money  Loans, 

Gemhiin,  I,  1736    298 

No.  79. — Resolution  of  the  Chamber. 
Correction    of    the    Rate    of  Interest  in  Land -Pledge 
Instruments  bearing  no  Seal,  etc.,  etc. 

Gembun,  I,  1736    299 
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1^0.  80. — Memorial  to  the  Council. 
Money  Actions, 

{Probably  174'') 118 

No.  81. — Memorial  to  the  €k>unoil. 
Money  Actions, 

{Probably  1741) 114 

No.  4. — ^Proclamation  of  the  Chamber. 
Money  Loans, 

Yenkyo,  III,  1746 7 

No.  5. — Besolation  of  the  Chamber. 
Disposition  of  Actions  upon  Money  Loans, 

Yenkyo,  III,  1746 8 

No.  88. — ^Memorandum  by  the  Chamber. 
Paymeut  by  Yearly  Instalmeots, 

HoreH,  IX,  1759  814 

No.  98. — Inquiry  by  a  Retaioer. 

Action  for  AiTears  of  Judgment-Instalments, 

Meiwa,  IX,  1772    846 

No.  99. — Decision  of  the  Chamber. 

Where  Instalment- Judgments  have  been  rendered 
against  Besidents  of  distant  Provinces,  Parties' 
Relatives  iu  Yedo  may  not  appear  as  Re- 
presentatives, 

Anyei,  111,1774    846 

No.  89. — Resolution  of  the  Chamber. 
Proofs  in    Contracts   for   Yearly  and  Monthly  lustal- 
uients, 

Anyei,  IV,  1776  , 815 

No.  6. — Correspondence  between  Town  Magistrates. 
Issuing   of    au    Order   for  evicting  a  Tenant  pending 
Trial  of  a  Money  Action  against  him, 

Anyei,  VII,  1778    10 
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17o.  81. — ^Besoluiion  of  the  Chamber. 

Unsigned     Postscripts,     Notes,     etc.,    as    well    as 

lustraments     not     reciting     the    Principal    and 

Interest,  to  be  invalid. 

AnyH,  VIII,  1779 800 

ITo.  56. — ^Action  at  Law. 
Loans  from  a  Prayer  Fund, 

Anyei,  IX,  1780    217 

No.  48. — ^Instructions  by  the  Council. 
Disposition     of     Money    Loan    Actions    in     Osaka 
Jarisdiction, 

Temrnsi,  1,1781 176 

No.  76. — Action  at  Law. 
Transportation  of  Freight, 

Teimrui,  1, 1782    292 

No.  109. — ^Action  at  Law. 

Instalment-Judgment  for  Arrears  of  a  Money  Loan, 

Teminei,  II,  1787  871 

No.  100. — ^Inquiry  by  a  Retainer. 
Instalment-Judgments  in  Private  Fiefs, 

Temnei,  VIII,  1789 847 

No.  7. — Resolution  of  the  Chamber. 

Judgment  requiring  that  a  Feudal  Lord  or   Esquire 

shall  pay  a  Money  Loan  contracted  by  Farmers 

with  the  District-seals, 

Kwansei,  II,  1790 11 

No.  82. — Correspondence  between  Magistrates. 
Reduction  of  the  Rate  of  Interest  from  1  bu  per  10  ryo 
to  1  bu  per  20  ryo, 

Kwansei,  II,  1790 800 

No.  98. — Action  at  Law. 
Yearly  Instalments, 

Kwansei,  II,  1790 821 


VI  PRIVATS   LAW   IN   OLD  JAPAN  : 

No.  86.— 

Compoand  Interest  on  Money  Loans, 

{After  Kwawei,  II,  1790) 80& 

No.  10. — Decision  of  the  Chamber. 
Ordering  PaymeDt  where  the  Instrument  speoifies  on  its 
Face  no  Term, 

Kwanseiin,  1791 IG 

No.  11. — Correspomlence  between  Magistrates. 
Disposition   of  an  Instrument  of  Loan   given   by  a 
Banished  or  Absconding  Debtor, 

Kwameilll,  1791 17 

No.  101. — Decision  of  the  Chamber. 

Non-Payment  of  Instalments  on  a  Debt  of  200,000  rgo, 

Kwansei  IV,  1792  848 

No.  9. — Doclsion  of  the  Chamber. 

Order  for  tho  Payment  of  a  Loan  made  by  a  deceased 

Zato  of  the  Blind,  the  Petition  beiug  filed  by  his 

Successor, 

Kicansei,  T,  1793  14 

No.  12. — Instructions  of  the  Council. 
Disposition  of  Actions  brought  after  the  Limit  of  Time 
for  Entertaining  Suits, 

Kir^nisfi,  IX,  1797 18 

No.  111. — Instructions  by  the  Council. 
Priviito  SottU'uiL'iit  of  Money  Loans, 

Kiiwisci,  IX,  1797     871 

N»K  112. — ProflaniJition. 

Takin^^  up  of  Actions  on  Money  Loans,  etc. 

Kirunsri,  IX,  1797    879 

No.  13. — Rosolalion  of  the  Chamber. 
Disposition  of  Actions  on  Money  Loans, 

huansri,  IX,  1707    21 
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Nc   118. — ^Inqniry  by  a  Betainer. 
Claims     on    Patent-Fuud    and    Temple-Fund    Loans 
arising  before  the  Private-Settlement  Order, 

KwamH,  X,  1798 87» 

No.  55. — Correspondence  between  Magistrates. 
Payment  of  Debts  incurred  in  a  previous  Generation , 

KwanaH,  X,  1798 2ia 

No.  8. — Correspondence  between  Magistrates. 

Debts    of   a    Temple-Iucumbent    who     bas    suffered 

Punishment, 

{Between  1798  and  1813)    18 

No.  57. — ^Action  at  Law. 
Apportionment  of  Money  Advanced, 

Kwansei,  XI,  1799 219^ 

No.  114. — Inquiry  by  a  Retainer. 

Actions  on  Money  Loans  made  before  the  Private* 

Settlement     Order,      where     the     Debtor     acts 

Unconscionably, 

Kwan^,  XII,  1800 880 

No.  115. — ^Inquiry  to  the  Chamber  by  a  Magistrate. 

Whether  a  Claim  for  Money  Loaned  before  the  Private- 
Settlement  Order,  paid  back  after  it,  and  borrowed 
again,  is  to  be  treated  like  a  Claim  on  a  re-written 
Instrument  of  Loan, 

Kwansei,  XII,  1801  88S^ 

No.  14. — ^Decision  of  the  Chamber. 

Taking  up  a  Complaint  by  a  Person  who  has  suffered 

Local  Exile   or   by  his  Agent  against  a  Debtor 

in  his  former  localty, 

Kyowa,  11,1802    25 

No.  70. — ^Memorial  by  Magistrates. 

Concerning  the  business  of  Leasing  Chattels  for  Hire. 

Kyovsa,  II,  1802    276 
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No.  71. — ^Proclamation  by  the  Chamber. 
Leasing  of  Chattels  for  Hire. 

Bunkwa,  II,  1805 280 

No.  102. — ^Proposal  of  Law  by  the  Chamber. 
Actions  on  Money  Loans, 

Bimkwa,  III,  1806   849 

No.  52. — ^Memorandum. 

Disposition  of  Money-Loan  Actiona  in  Osakai 

{Between  1806  and  18ir) 206 

No.  58. — ^Memorandum. 

Disposition  of  Mooey-Loan  Actions  in  Osaka, 

{Between  1806  and  1817) 207 

No.  15. — Correspondence  between  Magistrates. 
Disposition  of  the  Complaint  in  a  Money  Loan  Action 
against  a  Number  of  Retainers, 

Bunkwa,  X,  1813  26 

No.  94. — ^Action  at  Law. 
Yearly  Instalments, 

Bunkwa,  XI,  1814    826 

No.  110. — ^Action  at  Law. 
Money  Loan, 

Bunkwa,  XTI,  1816 878 

No.  58. — Action  at  Law. 
Building  Advances, 

BunsH,  J,  1818 229 

No.  50. — ^Memorandum  by  a  Magistrate. 

Petition  for  the  Indorsing-Seal  of  the  Chamber  in  a 
Money-Loan  Action,  by  one  who  has  removed  firom 
Settsu,  Kawacbi,  Idzumi,  or  Harima  kuni,  to  any 
other  kimi,  against  a  resident  of  one  of  those  hadf 

Bunsn,  i,  1818 189 
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No.  45. — Correflpondence  between  Magisirates. 
LoftDB  from  the  Beserve-Fnnd  set  aside  for  the  use 

of   the    Time-keeping    Attendants   in  the    West 

Palace, 

Bunsei,  II,  1819   16^ 

No.  90. — ^Regulation  of  a  Magistrate. 

Ihstmments    providing    that    Instalments    due  at  a 

fdtnre  date  shall  fall  dne  immediately  on  Default  in 

a  single  Instalment, 

Bunsei,  III  1820 816 

No.  126. — Correspondence  between  Magistrates. 
Dishonest  Befusal  to  pay  a  Loan  contracted  before 
the  Private-Settlemeut  Order, 

{Probably  1821) 415 

No.  20. — ^Proposal  to  the  Cooncil. 

Actions  for  Money  Loans,   Unpaid  Purchase-Money, 

etc., 

Bunsei,  IV,  1822  42 

No.  49. — Correspondence  between  Magistrates. 
Money  Loan  Actions  against  Players, 

Bunsei,  VI,  1823  179 

No.  108. — Correspondence  between  Magistrates. 
Non-payment  of  the  first  Instahneut  Due, 

Bunsei,  VIII,  1826   868 

No.  21. — ^Decision  of  Clerks. 

Actions     upon     Money     Loans    against    Condemned 
Persons, 

Bunsei,  IX,  1826  4& 

No.  16. — Correspondence  between  Magistrates. 
Proceedings   iu  an  Action  on  a  Money  Loan  against 
Retainers  of  the  Hongwan  Temple, 

Bunsei,  X,  1827    2& 
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No.  116. — ^Inquiiy  to  the  Chamber  by  a  Magistrate. 
Actions  for  the  price  of  Meals  Furnished, 

Buruei,  X,1827 888 

No.  87. — Beport  by  a  Guild-Manager. 
Interest  on  Adviinces  for  Investment  made  by  the  Dried- 
sardine  Gaild, 

Bimsei,  X,  1827    809 

No.  17. — Correspondence  between  Magistrates. 
Payment  by  a  Debtor  who  has  suffered  Local  Exile, 

Bumei,X,1821    82 

No.  51. — ^Instructions  by  the  Council. 
Disposition  of  Money  Loan  Actions  in  Osaka, 

( Either  1827  or  1839 )  190 

No.  18. — ^Decisiou  of  the  Chamber. 
Suits    by  a  Creditor  against    the    Successor    of   an 
Absconding  Debtor, 

Bunsei  XI,  1828    86 

No.  19. — Reply  to  an  Inquiry  by  a  Retainer. 

Action  against  the  Surety  for  a  Loan,   the  principal 

Debtor  being  a  Retainer  who  has  been  exiled  by  his 

Lord  and  whose  House  is  extinguished, 

Bunsei,  XII,  1829 89 

No.  128. — Decision  of  the  Chamber. 
Payment  of  a  Loan  refused  because  of  Loss  of  the  In- 
strument by  Fire, 

Bumei,  XIII,  1830 425 

No.  42. — Correspondence  between  Magistrates. 
Refusal  to  pay  by  a  Debtor  taking  advantage  of  some 

Fault  on  the  part  of  the  Creditor  160 

{Probably  between  1830-1843). 
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No.  22. — Correspondence  between  Magistrates. 
Disposition  of  Actions  for  Money  Loans  or^  Purchase- 

Money  where  after  Indorsement  the  Plaintiff  or 

the  Defendant  Absconds, 

Tempo,  VI,  1836  46 

No.  59. — ^Action  at  Law. 
Money  Loaned, 

Tempo,  VII 1836 287 

No.  104. — ^Proposal  by  Magistrates. 
Payment  of  deficient  Instalments, 

(  Probably  Tempo,  VII,  1836) 864 

No.  24. — Correspondence  between  Magistrates. 
Taking  Cognizance  of  an  Action  for   Unpaid  Porchase- 

Money    or    a    Money    Loan     bronght    by     one 

sentenced  to  Local  Exile, 

Tempo,  IX,  1838 54 

No.  25. — Decision  of  the  Chamber. 

Payment  by  a  Son  of  Debts  of  his  Exiled  Father, 

Tempo,  X,  1839 57 

No.  28. — Correspondence  between  Magistrates. 

Action  on  a  Money  Loan  against  a  Vassal  puuished 
by  Exile  to  his  Province  and  by  House- 
Imprisonment, 

Tempo,  X,  1839    58 

No.  96. — Inquiry  by  a  Retainer. 

A  Loan  incurred  jointly  by  the  Betaiuers  of  a  Noble 
Family ;  House-Extinction  ordered ;  the  Sons  and 
younger  Brothers  newly  taken  into  Service ;  dis- 
position of  Actions  by  Creditors, 

Tempo,  XI,  1840  888 

No.  26. — Reply  to  the  Inquiry  of  a  Retainer. 
Money  Loans. 

Tempo,  XI,  1840  59 
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No.  27* — ^Beply  to  the  Inqairy  of  a  Betainer. 
Paymeut  of  Loans  of  Many  Tears'  Standing, 

Tempo,  XII,  1841     M 

No.  117. — ^Report  by  a  Magistrate. 
Lodging  in  a  Debtor's  house  to  demand  Payment  of  a 
Loan  made  before  the  Private-Settlement  Order, 

Tempo,  XIII,  1842    885 

No.  05. — ^Action  at  Law. 
Yearly  Instalments, 

Tempo,  XIII,  1842  88a 

No.  88. — ^Proclamation  by  the  Comicil. 
Amendment  of  the  Bole  in  regard  to  Interest  on  Money 
Loans, 

Tempo,  XIII,  1842   VA 

No.  28. — ^Proposal  to  the  GouQcil,  etc. 
Disposition  of  Actions  on  Money  Loans, 

Tempo,  XIII,  1842    69 

No.  29. — Resolution  of  the  Chamber. 
Disposition  of  Money  Actions, 

Tempo,  XIV,  1843    Ill 

No.  82. — ^Letter  of  a  M.igistrate. 

In  Actions  by  Boyal  Temples  for  Money  Loans  the 
Creditor  should  not  be  entitled  in  the  Complaint, 
as  indorsed  by  the  Bureau,  a  '  Money  Lending 
Office,' 

Tempo,  XIV,  1843    IIT 

No.  105. — Correspondeuce  between  Magbtrates, 
Delay  in  Payment  of  Instalments, 

Tempo,  XIV,  1843 86T 

No.  106. — Resolution  of  the  Chamber. 
Bevision  of  the  Instalment-Schedule, 

Tempo,  XIV,  1843 86* 
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AIVSNDIZ.  ZIU 

No.  91. — ^Prodamation. 

Yearly  Instalment  PaymentB  without  Interest  to  the 
Biee-brokerSy 

Tempo,  XIV,  1844    87l 

No.  118. — ^Instructions  by  the  Council. 
Private  Settlement  of  Actions  for  Honey  Loans,  Wages 
of  Labor,  etc., 

Tempo,  XIV,  1844    889 

No.  119. — Resolution  of  the  Chamber. 
Proceedings  under  the  Order    for  Private-Settlement 
of  Money  Loans,  Wages  of  Labor,  etc.. 

Tempo,  XIV,  1844 891 

No.  120. — Correspondence  between  Clerks. 
Private  Settlement  of  Claims  concerning  the  Shipping 
of  Goods, 

Tenvpo,  XV,  1844 894 

No.  121. — Inquiry  by  a  Retainer. 
Proceedings     in    Money    Actious    after  the  Private 
Settlement  Proclamation, 

Tempo,  XV,  1844 896 

No.  78. — Correspondence  between  Clerks. 
Payment  in  Actions  for  Restoration  of  Leased  Chattels 
and  Payment  of  Fees, 

Tempo,  XV,  1844 286 

No.  72. — Correspondence  between  Magistrates. 
Private  Settlement  of  Actions  for  Restoration  of  Chattels 
Leased  and  for  Payment  of  Fees, 

Tempo,  XV,  1844 284 

No.  125. — Correspondence  between  Clerks. 
Private  Settlement   of  a  Claim   for  Money  paid    on 
behalf  of  Another, 

Tem2)o,  XV,  1844 418 


ZIV  PRIVATE   LAW   IK   OLD  JAPAN  : 

No.  122. — Inquiry  by  a  Retainer. 

Actions  on  Money  Claims  arising  before  the  Private- 
Settlement  Order,  the  Parties  being  residents  of 
Provincial  Fiefs, 

Kokwa,   II,  1845 398 

No.  88. — Opinions  of  Magistrates. 

Disposition  of  Loans  from  the  Fmids  of  the  Three 

Temples  of  Kumano  and  from  the  Privy-Funds  of 

the  Lord  of  Kii, 

Kohca,  11,1845 121 

No.  128. — Decision  of  the  Chamber. 

Actions  in  which  the  Date  of  the  Loan  is  disputed, 

Kokwa,  II,  1846    402 

No.  127. — Correspondence  between  Clerks. 

Actions  brought  since  the  Private- Settlement  Order, 

(About  1845) 420 

No.  124. — Decision  of  the  Chamber. 
Application  of  the  Private- Settlement  Order  to  Private 
Fiefs, 

Kohva,  II,  1846 406 

No.  60. — Action  at  Law. 
Money  Loan, 

Kohca,  F,  1848 243 

No.  61. — Action  at  Law. 
Money  Loan, 

Kaj/ei,  11,1849 263 

No.  62. — Action  at  Law. 
Money  Transaction, 

Kai/ei,  11,1849 269 

No.  63. — Action  at  Law. 
Money  Loan, 

KayeL  11,  1849 267 
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No*  125. — Correspondence  between  Magistrates. 
Arrears  of  a  Loan  made  by  the  Family-Temple  of  the 

Lord  of  Owari  previons  to  the  Private- Settlement 

Order, 

Kayei,  II,  1849 408 

No.  84. — ^Inqniry  by  Retainers. 
Interest  on  Money  Loans, 

Kayei,  VI,  1863 806 

No.  84. — Correspondence  between  Clerks. 
Disposition  of  an  Action  on  a  Money-Loan  against  one 

of  the  Military  Gentry,   the    Defendant   having 

Absconded  Pending  Trial, 

Kayei,  VI,  1853 168 

No.  86. — Correspondence  between  Magistrates. 
Omission  of  Interest  for  Intercalary  Mouths  in  Judg- 
ments on  Money  Loans, 

Kayei,  VI,  1853 806 

No.  74. — Inquiry  by  a  Clerk. 

Disposition  of  Actions   against  Military    Gentry    for 
Bestoraiion  of  Chattels  Leased, 

(About  Kayn,  VI,  1853)   288 

No.  97. — Correspondence  between  Clerks. 
Disposition  of  an  Action  by  the   Wife  or  Son  of  a 
Creditor  belonging  to  the  Blindmen's  Guild, 

Amei,  VI,  1859 887 

No.  40. — Reply  by  a  Magistrate. 
Money  Actions  against  a  Temple-Incnmbent  on  Debts 
of  his  Predecessor. 

{About  Ansei,  VII,  1860) 169 

No.  44. — Correspondence  Between  Magistrates. 
Proceedings  where  in  Actions  against  Military  Gentry 
the  Defendant's  Lord  changes, 

Bunkyu,  1, 1861    166 
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WITHOUT  DATE. 

No.  86.— 

Plajrment  of  a  Money-Loan  where  both  Principal  and 
Surety  are  Deeeased, 

16S 

No.  86.— 

Payment  of  an  Ancestor's  Book-Debt  by  a  Sncceesor, 

167 

No.  17.— 

Money  Actions  where  both  Principal  Debtor  and 
Surety  have  been  Succeeded  in  the  Family- 
mastership, 

167 

No.  88.— 

Money  Actions  against  Persons  Sentenced  to  Punish- 
ment, 

168 

No.  89.— 

Actions  upon  Money  Loans  to  Adopted  Sons, 

168 

No.  41.— 

Payment  of  Money  Loans  incurred  by  a  Preceding 
Temple-Incumbent, 

lea 

No.  48, — ^Reply  to  a  Betainer. 

Payment  of  Money  Claimd  against  a  deceased  Adopted 

Son, 

i64 

No.  46. — Reply  to  au  Inquiry  by  a  Betainer. 
Compensation  given  by  an  Innkeeper  to  a  Traveler 
whose  Goods  were  stolen  at  his  Inn, 

178 
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No.  47. — ^Beply  to  an  Inqoiry  by  ft  Betuoer. 
Honey  Louied  by  an  Innkeeper  to  a  Traveler  whose 
Qoods  were  stolen  at  his  Inn, 

176 

No.  64.— 

Aetions  for  B«rgain-Money, 

21 

No.  92.— 

AfltionB  for  Arrears  of  Instalments, 

820 

No.  107.— 
Money-Aetion  Days, 

870 

No.  108.— 

Payment  ot  fnatalmente  in  Distant  Provinoes, 

871 
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CHAPTER  I. 


OWNERSHIP  AND  TITLE. 

There  is  usually,  in  the  case  of  rioefield,  upland,  and 
forest  land,  a  register,  caUed  '<  land-inspectiou-book*'^  or 
**  official-map-book,*' >  and  kept  at  the  village  office  ;  in  this 
is  entered  the  total  assessed  production  of  the  various  kinds 
of  land  in  the  village.  There  is  also  a  **  name-list-book  "  ^ 
or  <<  production-book,*'^  in  which  are  entered  the  assessed 
productiou,  area,  common  name,^  and  owner's  name  of  each 
piece  of  land,  the  title  being  thus  certified.  In  towns  there 
is  a  register  for  the  land  (which  is  tax-free),^  called  *'  map- 
book  "7  or  "  area-book,"^  in  which  are  entered  the  number 
of  feet  of  frontage®  and  depth ^^  of  each  house  and  the  name 
of  its  owner,  the  title  being  thus  certified.  ^^  Variations 
of  custom  more  or  less  great  are  as  follows : 

EiNAi.  In  Yamashiro  kunif  Knse  korit  there  is  a 
register  >  in  which  are  entered  the  production,  area,  common 
name,  and  owner's  name  of  each  piece  of  land,  the  title  being 
thus  certified.  When  the  title  passes  to  another  person, 
the  name  is  changed  and  the  date  entered,  so  as  to  give  the 

1.  Kenehi'Cho.  2.  Mi  (an  honorifio  prefix,  here  employed  beoause 
ot  the  official  charaoter  of  the  book)-jru  (map,  chart) -c^  (book). 
8.  Na  {jiame)-yote  (collect) -e^.  4.  Taka-eho.  5.  Asana.  6.  Menzen, 
This  muBt  mean  merely  "  exempt  from  the  rice-tax,"  because  town 
property  was  subject  to  the  town  taxes.  7.  Yezu-cho.  8.  Ken  (a 
measure  of  length)-«tteAo.  Throughout  the  remainder  of  the  chapter 
the  word  **  register  "  alone  is  used  in  the  text,  the  yemaoular  term 
being  given  in  the  notes.    9.  Maguchi,    10.  Okuiki,    11.  Sadameru, 

Pt.T.— I. 
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history  of  the  plot.  In  the  period  Kwonyei  (1624-1644)  the 
Tokugawa  government  made  140  families  tax*  free,  hy 
reason  of  their  eminent  skill  in  tea-growing.  The  assessed 
production  of  this  province  is  divided  into  three  kinds,  tea* 
land,  ricefield,  and  upland,  the  first  yielding  the  largest  tax. 

ToKAiDo.  In  Iga  kuni,  Ahe  korif  in  each  ward  of  a 
town  there  is  an  old  register ,i  kept  at  the  ward  assembly 
office,^  and  elinmerating  briefly  the  houses  and  lands  of  the 
ward.  There  is  a  copy  of  it  at  the  ward-office,^  the  title  of 
each  owner  being  thus  certified.  When  a  correction  is 
made  at  the  ward-office,  at  the  time  of  sale,  it  is  reported 
to  the  ward-assembly  office,  but  the  original  book  is  never 
changed.  In  villages  there  is  a  register  ^  of  aU  cultivated 
residence  and  forest  laud,  in  which  is  entered  in  detail  the 
production,  area,  and  owner's  name,  the  title  being  thus 
certified.  By  custom  the  right  of  ownership  is  confined  to 
heads  of  families. 

In  Ise  kimiy  Ano  kon,  there  is  in  each  village  a 
register  ^  of  all  the  owners,  giving  the  production,  area,  nud 
common  name  of  each  plot,  the  title  being  thus  certified. 
If  an  owner  grunts  away  land  (it  must  be  to  some  one  of 
good  pedigree  ^),  he  reports  to  tlie  feudal  official  and 
procures  a  seal  of  attestation.  In  town-lands  the  title  is 
determined  by  indorsement  of  the  ward- officials  upon  the 
deed  of  sale,  the  details  being  entered  in  the  '^  sect- 
register  *'  0  of  the  ward.  No  other  process  of  record  is  used 
to  determine  title.  In  Wataraye  kon,  the  land  belongs  fur 
the  most  part  to  the  Sacred  Domain  of  the  temples  Niiiku 
and  Geku,  and  since  ancient  times  there  has  been  an 
Imperial  prohibition   against  new   settlements  being  made 

1.  Mizu-cho.  2.  Machigwaisho.  3.  Machi-yaktiba,  This  was 
the  office  of  the  administrative  officials.  4.  Nayose-cho,  6.  Yuiiho, 
6.  Shuvion-cho.  This  contained  the  names,  ages,  etc.,  of  thepArishi- 
oners  of  each  temple,  and  was  the  i*egi8ter  on  which  the  national 
registration  and  census  system  was  based.  The  more  common  term 
was  nimhetsu-cho  (pei'son -difference  book). 
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there,  i  There,  are  priestly  officials,  who  have  charge  of 
matters  relating  to  the  Divinities,  and  civil  officials,  having 
an  assemhly-office,  where  civil  matters  are  managed. 
The  latter  officers  are  taken  from  noble  families  and 
are  divided  into  two  classes.  The  Sacred  Domain  ^  pays 
no  taxes.  As  to  the  land  within  its  limits,  the  owners 
are  forbidden  to  transfer  their  right  to  auy  person  without 
the  Domain. 3  There  is  no  recording  of  titles,  and  although 
sales  must  be  reported  to  the  officials,  the  sales  nre  not 
recorded ;  so  that  everything  is  done  by  private  contract.^ 

In  Shima  kuni,  Toshi  kori,  the  headman^  keeps  a  regis- 
ter* in  which  are  entered  the  production,  area,  and  common 
name  of  every  plot,  as  well  as  the  owner's  name,  the  title 
being  thus  certified.  Id  a  town- ward  the  headman^  keeps 
a  register  ^  containing  the  names  of  each  owner,  the  title 
being  thus  certified.  The  headman  is  so  careful  of  this  book 
that  though  nil  his  property  be  iu  danger  by  fire  or  by  flood, 
he  saves  this  even  at  the  risk  of  his  life. 

In  Owari  Aun/,  Aichi  kon,  the  title  to  houses  and  land 
in  towns  is  determined  by  report  to  the  feudal  official  and  in 
a  register  8  kept  by  the  ward-represeutative.®  In  villages 
title  is  determined  by  record  iu  a  register  *  kept  by  the 
headmnn.  No  report  to  the  feudal  official  is  made,  but 
his  attesting  seal  must  be  obtained  for  transfer  of  newly- 
reclaimed  lands, ^0  since  its  production  has  until  then  not 
been  assessed. 

In  Idzu  kuni,  Takata  kon,  there  is  a  large  river,  the 
Eanogawa.  The  middle  of  the  river  is  regarded  as  the 
boundary  of  the  lands  of  the  villages  on  opposite  banks. 
If  the  channel  is  altered  in  consequence  of  a  flood,  the 
ownership  of  land  which  remains  iutact  does  not  alter.     So 


1.  Shuffo  (protected) -/i(»?t  (no  entrance).  See  Part  II.  Cliap.  IV, 
lae  kuni.  2.  Shin-ryo.  3.  That  is,  probably,  any  person  coming  in 
from  without  and  wishing  to  settle.  4.  Aitai  (face  to  face).  5.  Sho- 
ya,  6.  Nayose-cho.  7.  Mizu-cho.  8.  lye  (house) -i/ami  (row).c7m. 
9.  Machi-sod'ti,    10.  Shinden, 
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that  it  sometimes  happens  that  land  beloogiDg  to  Idzu  pro* 
vince  is  cultivated  by  people  of  Suruga  province  (which  is  on 
the  opposite  side  of  the  Eanogawa).  If  a  piece  of  land  on 
the  west  bank  is  broken  off  and  becomes  attached  ^  to  the 
east  bank,  it  is  called  **  river-bank  land/'>  and  remains  the 
property  of  the  village  whence  it  came. 

lu  Sagami  Aunt,  Ashigara  kori\  a  portion  of  the  east 
bank  of  a  river  is  sometimes  broken  off  by  a  flood  and 
becomes  attached  to  the  west  bank ;  but  there  is  a  prohibition 
by  the  feudal  lord  against  the  cultivation  of  the  portion 
thus  attached  ;  and  although  a  kind  of  cabbage  is  sometimes 
grown  there  for  manure,  it  is  against  the  law.  If  a  portion 
of  land  on  one  side  is  entirely  destroyed,^  the  tax  is  remit- 
ted, on  report  being  made  to  the  feudal  official. 

In  Suruga  Jsunif  Abe  and  Udo  A-on,  in  towns,  to  trans- 
fer  the  title  to  lands  or  houses,  a  report  bearing  the  official 
seal  of  the  ward-chiefs  must  be  made  to  the  feudal  official. 
In  villages  there  is  nominally  no  sale  of  land  ;  a  mortgage  is 
used  and  the  register  is  changed,  without  report  to  the  feudal 
official.  It  is  necessary  for  the  deed  to  recite  that  the 
mortgagor,  in  consequence  of  continued  misfortune  iu  recent 
years,  finds  it  difficult  to  pay  his  taxes,  and  without  this 
recital  the  headman  ^  will  not  permit  the  transaction.  The 
counter- seal  of  relatives  is  also  needed.  But  the  title  to 
residence-land  cannot  under  any  circumstances  be  trans- 
ferred. In  Shida  and  Mashizu  kori,  title  to  real  property 
is  determined  by  a  register  ^  kept  at  the  local  office,  a  yearly 
report  of  changes  of  ownership  being  made  to  the  feudal 
official.  A  register  of  assessed  production  ^  is  also  kept. 
The  perpetual  sale  of  cultivated  land  is  not  permit- 
ted, and  transfers  are  made  for  10  years  only.  This 
is    called   ''deposit-laud."^  The   person  paying  the  price 

1.  Yoge8U,  2.  Kawara-chi;  kawara  is  that  portion  of  the  river- 
bed which  is  bare  in  the  dry  season.  For  further  notes  on  this 
point,  see  Chap.  II,  '*  Boundaries."  8.  Kake  (fall  away,  yanish)- 
clii.     4.  SamiMhi.     6,  N(ty<>ne-cIio,     6.  Takat^iike'Cho,    7.  Shiki-chi. 
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undertakes  the  paymeut  of  taxes  and  village  expenses, 
and  if  at  the  end  of  the  term  the  seller  does 
not  redeem  1  the  land,  it  becomes  forfeit  ^  and  the 
title  passes.  The  deed  of  a  '*  deposit- land"  mnst  have 
the  coonter-senl  of  the  seller's  relatives  and  company  and 
the  official  seal  of  the  village  officers.  In  transfers  of  forest- 
laud  (called  '*  term -forest  *'  ^  )  the  term  is  50  years,  and  at 
the  expiration  of  the  time,  "when  all  the  trees  have  been  cut 
down,  the  land  is  restored  to  its  owner;  this  is  called 
*' restoring  the  soil  only."  A  term  of  this  length  is  neces- 
sary, because  there  is  no  profit  from  annual  crops  in  forest- 
land.  In  towns  the  perpetual  sale  of  lands  and  houses  is 
allowed ;  the  deed  must  bear  the  official  seal  of  the  ward 
officers. 

In  Kadzusa  hunif  Yiiki  Av;rt,  there  is  a  register  *  iu 
every  village  iu  which  the  production,  area,  owner's  name 
and  common  name  of  each  plot,  are  entered,  the  title  being 
thus  certified.  A  copy  of  the  record  as  to  each  owner  is 
given  to  him,  and  is  called  **  hand-book."  ^ 

TosANDo.  In  Omi  Intni,  Shiga  kori,  there  is  a  register  ^ 
in  the  village  office  iu  which  are  recorded  the  production, 
area,  common  name,  and  owner's  name  of  each  plot  of  rice- 
field  and  upland,  the  title  being  thus  certified.  In  the  case 
of  residence-land  m  towns  there  is  a  "  deeds-of-snle  book  "7 
at  the  ward-office,  and  in  it  are  entered  the  frontage  and  depth 
of  each  house,  as  well  as  the  name  of  its  owner,  the  title 
being  thus  certified.  The  official  seal  must  be  procured  in  all 
cases  of  transfer.  Sometimes  the  owner  makes  a  deed  of  grant 
during  his  lifetime  and  delivers  it  under 'cover  to  the  local 
officials,  who  keep  it  and  seal  it  and  after  the  owner's  death 
open  it  to  see  who  is  to  be  the  new  owner;  but  the 
grantor  may  change  the  deed  at  nny  time  before  his  death. 


1.  Uke-modom  (receive-take  back).  2.  Ryu-chi.  8.  Nenki-yama, 
4.  Nayose-eJu),  5.  Te-cho.  6.  Mizu-cho,  7.  Ko  (selling  and  baying)- 
ken  (document) -c^. 
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lu  Mino  kuni,  Atsomi,  Eagami,  and  Eatagata  Aeon', 
there  is  a  register  ^  iu  every  village,  iu  which  the  prodaction, 
area,  commou  name,  and  owner's  name  of  each  piece  is 
recorded,  the  title  being  thus  certified.  A  family  that 
inherits  an  ancient  register  of  laud-inspection  is  highly 
esteemed ;  but  few  ever  show  the  genuine  one,  if  they  have 
it,  for  fear  that  if  they  become  bankrupt  and  their  effects  are 
sold,  it  may  pass  out  of  the  family.^  In  town  wards  there 
is  a  house  register  3  kept  by  the  ward  officials,  in  which  are 
recorded  the  frontage  aud  depth  of  each  house  and  its 
owner's  name,  the  title  being  thus  certified.  Iu  Ahachi 
A'or/,  there  is  a  register  of  the  ordinary  kind,  and  in  some 
villages  a  copy  of  the  record  relating  to  each  owner  is  given 
to  him. 

In  Shinano  /cunt,  Saku  koH,  in  order  to  have  ownership 
in  real  property,  such  as  cultivated  or  forest  laud,  one's 
title  must  bo  entered  in  the  laud-register.^  But  the 
ownership  of  personalty,  such  as  animals  and  household 
utensils,  is  complete  without  such  entry,  and  the  possessor 
may  keep  such  property  against  all  others,  until  better  evi- 
dence is  offered.  In  Hanu  kon,  the  owner  of  cultivated  land, 
forest  land,  ponds,  or  marshes,  as  well  as  the  owner  of  rice 
or  money,  may  obtain  a  profit  by  letting  others  have  the  use 
of  such  money  or  rice  or  the  natural  products  of  such  laud. 

In  Iwaki  kunif  Shirakawa  kon,  there  is  a  register  ^  kept 
by  the  headman,^  in  which  the  production  and  area  of  each 
plot,  with  its  owner's  uame,  are  recorded.  These  are  called 
**  original  lauds,"  ^  and  on  them  are  imposed  the  expenses 


1.  Taka-cho,  2.  The  official  who  hod  charge  of  the  book  ap- 
parently took  possession  of  it  when  a  new  one  was  made  oat,  and 
handed  it  down  in  the  family.  The  editor  possesses  a  number  of 
documents  obtained  from  the  family  of  a  fonner  headman.  S.  Jye- 
nanU'Cho.  4.  Jikata  botatsu.  This  sentence  is  badly  oonstrncted 
and  the  above  rendering  merely  the  most  probable.  5.  Ifif ic-cAo  or 
taka-yotei'Cho,    6.  Shoya.    7*  Ilon-den, 
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of  famishing  horses  and  men  for  official  travellers  at  post- 
towns  ;  and  on  the  newer  lands  no  sach  service  is  imposed. 

In  Iwashiro  hum,  Shinoba  korif  there  is  a  register  kept 
by  the  villnge-officers  for  cultivated  and  forest  land,  in  which 
a  record  of  the  usual  sort  is  made.  Every  owner  has  a 
copy  of  the  entries  relating  to  himself  in  the  shape  of  a  small 
ticket,  which  they  call  *'  hanging- ticket "  ^  or  '*  share- 
ticket,"  2  the  title  being  thus  certified. 

In  Rikuzen  kutdf  Toda  kori,  the  ownership  of  hereditary 
cultivated  lands  and  of  buildings  is  not  certified  by  any 
ticket,  but  is  recorded  in  a  land-register  ^  kept  in  the  office 
of  the  headman.^  But  title  to  all  other  real  property  is 
evidenced  by  a  certificate  of  some  kind.  The  owner  of 
realty  can  do  as  he  pleases  with  it,  except  that  he 
may  not  sell  it  in  perpetuity.  His  ownership  is  in- 
violable, unless  it  is  confiscated  ^  for  crime  or  taken  ^ 
for  public  purposes.  The  latter  occurs  when  the  feudal 
lord  needs  the  land  for  a  special  purpose  or  when  a 
reservoir  or  storage-dam  for  public  use  has  to  be  construct- 
ed on  the  land.  An  order  is  issued  for  the  taking,  and  other 
land  is  given  by  way  of  recompense ;  but  if  there  is  no  other 
land  that  can  be  so  given,  the  owner  of  the  plot  taken  must 
suffer  the  loss  and  cannot  even  claim  the  price.  By  an 
enactment  of  Kwansei,  9th  year  (1796),  no  one  can  own  land 
of  more  than  5  hcammon  in  value,  nor  set  apart  land 
for  a  son  establishing  a  new  family,  unless  the  family 
estate  is  over  8  kicammon  in  value ;  but  the  law  does  not 
apply  to  land  acquired  before  thnt  date  or  to  town-lands.7 
The  ownership  ot  horses  and  oxen  is  evidenced  by  a  tag^ 
(one  for  each  head),  given  to  the  owner  by  the  feudal 
official,  through  the  headmnn,  and  renewed  every  year. 
Any  person  having  cattle  without  such  a  tog  is  punished 
by  house-imprisonment.  All  other  personalty  may  be 
owned  and  disposed  of  without  any  certificate. 

1.  8ag€'fuda,    2.  Hai-fu.    8.  Taka-cho,    4.  KimoirL    5.  Kenho. 
6.  To-tMku,    7.  See  Appendix.    8.  Kai  (in8pect)-/ian  (8eal)-5^i  (paper). 
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In  Uzen  /runt,  Okitama  kori^  lands  and  buildings  in 
towns  are  recorded  in  the  land  register.  ^  The  person  so 
entered  as  owner  has  a  perfect  title,  nnd  may  sell,  pledge, 
or  otherwise  dispose  of  the  property.  His  ownership  is 
inviolable,  except  in  case  of  confiscation  for  crime  by 
order  of  the  feudal  lord.  The  owner  of  upland  may  tarn 
it  into  rice-field,  nnd  rice  rei^a.  Bulks  between  rice-fields 
are  regarded  as  part  of  the  fields,  but  not  the  grass  growing 
on  them,  and  any  one  may  cut  and  tiike  the  gross.  A 
hill-side  a4Joiuing  rice-field  or  upland  belongs  to  the  owner 
of  the  latter  ;  that  is,  if  at  the  foot  of  a  hill  there  is  a  rice- 
field  10  cho  in  area,  owned  one  half  by  one  man  and  one 
half  by  another,  each  is  owner  of  half  the  hill-side.  But 
one  may  dispose  of  his  shore  to  the  other,  who  will  then 
own  the  whole  and  may  dispose  of  the  grass,  trees,  etc.,  os 
he  pleases.  Personalty  may  be  ti-ansfeired  without  the  use 
of  documents  or  records  of  any  sort,  nnd  possession^  proves 
ownership  unless  better  evidence  is  produced ;  except  that 
the  ownership  of  horses  and  oxen  is  evidenced  by  a  wooden 
ticket.  ^  When  saltpeter  is  discovered  in  a  lot  of  residence- 
land,  the  feudal  lord  has  tbe  exclusive  right  of  miuing  it. 
But  compensation  will  be  paid  to  the  owner  for  any  injury 
inflicted  thereby,  such  as  the  loss  incurred  through  destroy- 
ing the  surface,  or,  if  a  house  is  thereon,  the  expense 
of  rebuilding  it. 

In  Ugo  Jctmi,  Akita  A-oit,  when  waste  land  is  reclaimed 
aud  cultivated,  a  portion  of  the  area  is  set  aside  and  exempt- 
ed from  all  taxes  for  an  indefinite  time.  The  portion  is 
known  as  '^  new-cultivntion  exemption.*'^  When  it  is 
desired  to  sell  it,  both  buyer  aud  seller  must  apply  for 
permission  to  the  feudal  official.  But  the  absolute  owner- 
ship does  not  pass  to  the  buyer.  As  soon  as  the  contract 
of  sale  is  made,  the  portion  becomes  chargeable  with  the 


1.  Mizu'cho.     2.  Te  ni  arn  (to  be  in  the  hand).      8.  Kan-sattu. 
4.  Shin  (ziew)-ro  (labor)-iii«n  (exemption). 
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taxes  and  other  charges,  the  amount  of  these  being  entered 
in  the  land-register,^  and  the  certificate  noting  the  area  of 
the  hmd  and  the  name  of  the  village  being  delivered  to  the 
buyer.  The  new  occupant  theretifter  pays  to  the  nominal 
owner  the  amoant  of  the  taxes,  [the  latter  paying  to  the 
proper  official] ,  while  the  occupant  acquires  a  perpetual 
right  to  the  profits  of  the  land.  This  is  culled  an 
''income-possession."  s 

Hokkaido.  In  Oshima  knnif  Kamedo  kori,  [in  vill- 
ages] if  one  pays  to  the  feudal  lord  a  rent  of  5  yen  for  every 
100  tsubo  of  upland,  he  becomes  its  owner,  and  receives  a 
title-deed.^  The  same  rule  applies  to  town-land  also.  There 
are  no  terms  such  as  "production"  or  *'area."  In 
Tsugarn  kon,  there  is  a  so-called  "land-instrument"^ 
for  residence  land,  countersealed  and  hidorsed  by  the  offi- 
cials, and  serving  as  proof  of  title;  no  register  is  used.  Few 
persons  own  forest-land,  the  feudal  lord  owning  almost  all, 
and  there  is  no  report  of  sales  to  the  officials. 

HoKUROKUDo.  In  Echizen  A-intt,  Asuha  /ton',  a  register  ^ 
is  kept  at  the  village  office,  in  which  the  usual  entries  are 
made.  The  officials  also  copy  the  entries  relating  to  sepnrate 
owners  upon  shps  of  paper  called  "  hand-tickets,"  ^  and, 
affixing  their  senl,  they  distribute  to  the  owners  these  proofs 
of  title.  In  Kubiki  Aoit,  oil  utensils  and  other  personalty, 
except  guns,  may  be  used  or  sold  as  the  owner  pleases,  nor 
is  any  document  necessnry. 

In  Eaga  kwiif  Ishikawa  koii,  by  law  of  the  fief,  land 
cannot  be  subdivided  by  will  among  one*s  children  unless  it 
is  of  more  than  60  koku  assessment.  Uence  has  arisen  a 
custom  of  distributing  one*s  land  among  one*s  children 
under  the  name  of  a  sale.   An  old  law  prohibits  the  grant  or 


1.  Taha-cho.  2.  Chigyo  (a  term  applied  to  the  right  of  the 
higher  samvmi  to  the  profits  of  a  definite  district  or  plot)-dai^a. 
B,  KO'hen.    4.  Jimen-shomon,    5.Tefud'i, 


10  PBIVATE   LAW   IN   OLD  JAPAN.  i 

sftle  of  [village]  land  to  temples,  ^  samurai^  and  merehants. 
Iq  Kawiikita  korif  farmers  only  may  own  enltivated  land; 
otherwise  the  acquisition  of  all  kinds  of  property  is  permissi-  | 

hie.  In  Nomi  /i^7*i,  it  is  an  old  rule  that  rice- field  and  npland 
(called  the  "chief-possessions")'  may  not  he  owned  by  ' 

common  persons,  and  may  Dot  he  sold,  leased,  mortgaged  or 
otherwise  disposed  of  hy  the  occapant.  So  that  when  a 
person  wishes  to  transfer  laud  occupied  hy  him,  he  petitioas  ^ 

the  feudal  official,  declaring  that  he  cannot  pay  his  taxes, 
and  praying  permission  to  transfer  the  land  to  another,  and 
pay  taxes  with  the  money  received  as  compensation  for  the 
transfer  (the  word  *<  price  *'  not  being  used).  This  trans- 
action is  called  "  change  of  possessions.*'  ^ 

In  Noto  kuni,  Suzu  kon,  the  supply  of  rice  is  a  limited 
one  in  proportion  to  the  population,  and  exportation,  as 
well  as  manufacture  into  wine,  is  forbidden.  In  the  districts 
of  the  salt  industry  the  people  are  obliged  to  obtain  a  vast 
amount  of  rice  (called  **  Government- advance  **  *  )  from  the  i 

feudal  lord,  and  a  fixed  number  of  bags  of  salt  are  given  in 
exchange  for  1  Jathi  of  rice.     The  law  requires,  therefore, 

that  all  salt  produced  in  this  kori  shall  be  directly  deposited  | 

I 
I 

1.  This  seems  inconsistent  with  what  is  said  as  to  gilts  to  tem- 
ples, in  Chap.  II,  "  Temple-Endowments."  But  tlie  retereDee  may  ' 
be  merely  to  the  law  prohibiting  the  erection  of  new  temples  (XII 
Kyoho,  1727,  Budorff,  Tokugaxoa  GetetzsammUuigt  54),  which  howerer 
hardly  reached  to  this  dsimiate  ;  or  we  may  supply  (as  is  neceasaiy 
not  infrequently)  the  words  *'  without  official  sanction.*'  2.  On-tafta. 
But  the  "ou**  may  be  the  honorific  used  of  the  things 
belonging  to  a  superior.  Hence,  one  construction  of  the 
age  may  be  (especially  considering  the  reference  to  the  * 
people  ")  that  the  land  was  nominally  owned  by  gamurai,  and  being 
received  by  them  directly  from  the  lord,  it  could  not  be  alienafted 
without  his  perujission.  The  analogy  of  one  of  the  Tosa  tennres,  as 
described  by  Mr.  Grinnan  in  his  paper  on  **  Feadal  Laud  Tenure  in 
Tosa"  (Trans.  Asiat.  Soc.  Jnp.,  1892),  leans  to  this  view.  S.Kiri 
(cut,  erase, — hence,  substitute  one  entiy  for  another)- toJta.  4. 0- 
$hiire-mai. 
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in  the  storehouse  of  the  clan,  aod  may  then  be  bought  by 
any  who  wishes  it.  No  salt  may  be  privately  sold,  nor  can 
it  even  be  ased  ontil  it  has  been  thus  deposited. 

In  Eehn  htini,  Tonami  koii,  where  a  man  has  under- 
taken with  the  consent  of  the  superintendent  of  new-cnltiva- 
tion,  ^  to  improve  the  upland  of  another  and  cultivate  it  for 
a  number  of  years,  and  before  the  expiration  of  the  time 
turns  it  into  ricefield  at  his  own  expense,  he  becomes  the 
owner  of  the  land  by  pa3dug  the  original  owner  the  value 
of  the  upland. 

In  Echigo  hinif  Eoshi  korit  when  in  consequence  of  an 
overflow  of  the  Shinano  River  there  occurs  an  increase  and 
diminution  of  land  by  a  detachment  >  of  land  in  one  place 
and  an  accretion  ^  in  another,  the  owners  of  the  detached  land 
must  bear  the  loss,  and  the  benefit  of  the  accretion  goes  to 
the  owner  of  the  land  increased.  In  Kambara  korif  the 
ownership  of  town  lands  is  evidenced  by  a  land  re- 
gister 3  kept  in  the  ward  assembly-house.  Sales  are  noted 
therein,  with  the  date  and  the  names  of  buyer  and  seller. 
An  inspection  of  the  register  is  made  in  the  first  month  of 
every  year  by  the  ward  representative  and  the  elder.  In 
addition  to  this  record,  each  owner  has  a  title-deed  for  his 
possessions.  Almost  all  the  upland,  rice-field  and  forest 
land  has  been  acquired  by  the  appropriation  and  improve- 
ment of  the  public  waste-land,  a  price  being  paid  to  the 
feudal  lord  and  the  receipt  being  used  as  a  title-deed. 
Houses,  as  well  as  cattle,  money,  etc.,  are  not  entered  in 
the  land-register  and  can  be  freely  sold  or  lent.  In  Eubiki 
horif  the  ownership  of  lands  in  towns  (includiog  buildingrs) 
is  evidenced  by  a  document  sealed  by  the  company  and 
headman,  countersealed  by  the  elder,  and  attested  by  the 
governor.  A  copy  is  entered  in  the  land-register,  here  cnlled 
'<  house  register."  ^  Buildings  and  lands  in  towus  can  be  sold 
only  to  residents  of  the  same  town.  lu  Uwonnma  kori,  the 
ownership  of  cultivated  and  forest  land  is  evidenced  by  the 

1.  Kai§akU'bugyo.    2.  Kake-chL    8.  Yoie-ehi,    4.  lye-eho. 
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land  register.^  Mortgages  of  land  are  permitted  for  a  term 
not  exceeding  10  years,  even  though  the  mortgagee  is  in 
another  fief;  bnt  sales  are  absolutely  forbidden. 

In  8ado  kuni,  Sawata  kon,  there  is  a  register  >  of  the 
period  Genroku  (1688-1704).  This  is  carefully  preserved 
at  the  village  office  and  is  called  the  <*  official  map-book."  ^ 
When  the  villagers  assemble  at  New  Year  to  exchange  the 
season's  good  wishes,  the  book  is  placed  upon  an  elevated 
floor,  and  with  offerings  of  consecrated  wine  they  pay  rever- 
ence to  it.  There  is  a  copy  of  it  caUed ''  bag-book,"  ^  in  which 
are  entered  the  production,  area,  and  owner's  name  of  all  the 
lands  in  the  village,  the  title  being  thus  certified.  In  town- 
wards  there  is  a  register  ^  in  the  possession  of  the  ward-elder, 
and  in  it  are  recorded  the  frontage  ard  depth  of  every  house 
iu  the  ward,  with  the  owner's  name,  the  UUe  being  thus 
certified. 

Banindo.  In  Tajima  knnif  Izushi  /.on',  there  is  a 
register^  kept  by  the  headman <^  of  every  village,  in 
which  are  entered  the  production,  area,  common  name,  and 
owner's  mime  of  every  piece  of  rice-field,  upland,  and  furest- 
Innd.  A  copy  of  the  relevnut  entry  is  given,  on  request,  to 
every  owner.  In  town- wards,  there  is  a  house-register  ^ 
kept  by  the  headman,^  in  which  the  frontage  and  depth,  with 
the  names  of  owners,  are  entered,  the  title  being  thus 
certified.  In  Idzumo  Atntt,  Shimane  A-on',  the  ownership  of 
residence- land  is  evidenced  by  a  "  sale  title-deed."®  Of 
personal  property  there  is  no  record  or  document.  All  can 
be  sold,  mortgnged,  or  otherwise  disposed  of  at  pleasure. 
The  ownership  of  cultivated  iind  forest  land  is  evidenced  by  a 
"  person-name-list  book."  ^^  This  also  may  be  sold,  mort- 
gaged, or  otherwise  disposed  of  at  pleasure,  provided  taxes 
are  not  in  ai'rears.     No  one  can  under  any  circumstances  be 


1.  Mizu-eho,  8.  Ken-cln-cho.  8.  O-zn-cJio.  4.  FtikttfXhcko, 
5.  Taka-cho.  6.  Shoya,  7.  Km  (length) -b^fro  (difference) -cAo* 
8.  Nanuthi,    9.  Bai-ken-jo,    10.  Nimbetni-nayosei-cho. 
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deprived  of  his  property  against  his  will.  The  owner  of 
cnltivated,  forest,  or  residence  land,  or  of  ponds  or 
marshes,  is  entitled  to  retain  all  the  profits  issuing  there* 
from,  whether  arising  in  the  coarse  of  nature  or  produced  by 
human  industry. 

In  Iwami  kuni,  Naka  kori,  when  the  owner  of  cultivat* 
ed  or  residence  laud  cannot  pay  his  taxes,  it  is  the  custom 
for  the  headman  1  to  pay  them  instead,  and  if  frequent 
defaults  of  this  sort  occur,  the  land  is  confiscated  by  the 
headman  and  becomes  the  common  land  of  the  village  (being 
called  **  common  cultivation -land,"  >)  and  the  owner  loses 
all  title  to  it. 

Santodo.  In  Harima  A-uiii,  Shikito  korif  a  register  ^  of 
the  usual  kind  is  kept  by  the  headman.^  This  is  copied 
once  in  every  five  years  and  one  of  the  copies  placed  in  the 
temple  of  the  local  divinity.  ^  In  town  wards  there  is  a 
register^  of  the  usual  sort.  There  is  also  a  title-deed^ 
for  every  house,  and  on  the  occasion  of  a  transfer  this  is 
given  to  the  feudal  official  with  the  petition,  and  a  fresh  one 
is  returned  to  the  buyer,  a  fee  ^  of  one-twentieth  of  the 
purchase  money  being  paid  at  the  same  time.  Where  the 
transfer  is  one  for  which  no  charge  is  made  (os  for  instance, 
when  the  partition  of  a  family  patrimony  occurs),  a  small 
transfer-fee  ®  ouly  is  paid. 

In  Mimasaka  A^/tit,  Shouan  kori,  the  terms  <'right- 
^adle  '*  0  and  '<  lefb-ladle  "  ^  are  used  of  riparian  proprietorship. 
The  river  is  usually  in  the  control  of  the  village  on  the  right 
bank,  which  pays  the  taxes ;  so  that  the  village  on  the  left 
bank  cannot  do  as  it  pleases,  even  in  regard  to  fishing. 

In  Bigo  ktinif  Mitsuki  kori,  a  register^  of  the  usual 
sort  is  kept  by  the  headman  ^  of  the  village.    In  towns,  the 


1.  Shoya,  2.  So  (tL\\)'9akuchi.  8.  Nayose-eho*  4.  UjiganU, 
See  SAtow,  Transact.  Asiat.  Soo.  Jap.,  Vol.  III.,  App.  5.  Mizu-cho. 
6.  Kokenjo,  7.  Tetturyo.  8.  Cho-kiri-ryo,  9.  Migi-shaku,  hidari" 
$ha1iu.    The  significance  is  obscure. 
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ward-elder  keeps  a  hoase-register  ^  in  which  areas  and 
names  of  owners  are  recorded,  the  title  heing  thns  certified. 
Every  house  owner  also  has  a  title-deed,^  officially  sealed  by 
the  elder  and  serving  as  proof  of  title. 

In  Aki  kuni,  Nomata  and  Aki  korif  a  register'  oi  area, 
size,  and  owner's  name  is  kept  by  the  headman.  A  copy  of 
the  relevant  entry,  sealed  by  the  local  officials,  is  delivered 
to  each  owuer ;  this  is  called  **  tsuAo-fixei*  *'  and  serves 
as  proof  of  title. 

In  Snwo  kuni,  Yosliihiki  koH,  the  ownership  of  resi- 
dence-land is  evidenced  by  a  title-deed,  having  on  its  face 
the  seals  of  the  elder,  chief  elder,  and  ward  officers,  and  on 
its  back  the  attestation  of  tbe  district-depnty ;  ^  while  that 
of  cultivated  or  forest  land  is  evidenced  by  a  certificate, 
bearing  a  transcript  of  the  entry  in  the  land-register.^ 
On  this  certificate  ^  are  entered  the  person's  possessions  as  a 
whole,  the  total  assessed  production  being  named  and  sepa- 
rate parcels  not  bemg  distinguished.  The  owner,  therefore, 
who  wishes  to  transfer  a  separate  parcel  is  obliged  to  have 
the  certificate  made  out  anew ;  bat  this  cannot  be  done 
except  at  the  time  of  the  revision  ot  the  register,  which  ought 
by  law  to  occur  in  the  8d  month  of  every  year,  but  in  fact, 
owing  to  the  inconvenience,  does  not  occur  oftener  than  once 
in  8  years.  For  buildings  alone  there  is  no  certificate  of 
ownership.  Personalty  may  be  disposed  of  at  pleasure  without 
any  restraint  whatever ;  but  uot  realty.  lu  Tsuno  kori,  the 
ownership  of  cultivated,  forest,  and  residence  land,  is 
evidenced  by  a  certificate, 7  containing  a  transcript  of  the 


1.  Itje-cho.  2.  Uriki'jo,  S.  Mizu-cfio.  A.Daikwan.  5.  Tahata- 
nayoae-cho.  C.  Sage  (haiig,  let  down) -fuda  (ticket).  The  gage  mnj 
imply  that  the  ticket  was  pasted  on  the  register,  one  end  hanging 
joose — a  not  uncommon  practice  in  Japan.  But  probably  the  sense 
of  *'  something  sent  down  by  a  superior  "  is  here  the  proper  one. 
The  MffeMa  was  made  out  and  given  to  the  land-owner  by  the 
officials.     7.  Sagefuda. 
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land-regisier  (known  as  '<horizoutal-book"  ^  or  '*  assembly, 
book  "^)  and  inspected  officially  every  8  years.  In  Eaga 
ktnif  the  owner  of  cultivated,  forest,  or  residence  land  or  of 
ponds  or  marshes  is  entitled  to  retain  all  the  profits  issning 
iherefirom,  whether  iirisiug  in  the  coarse  of  nature  or 
produced  by  human  industry. 

lu  Nagato  kuni,  Toyoda  A'09i,  when  a  person  is  unable 
to  pay  his  taxes,  hi?  company,  perhaps  all  the  fellow- 
villagers,  form  a  lottery -club,  ^  and  pay  the  taxes  with  the 
money  thus  collected.  The  owner,  in  return  for  this,  agrees 
to  hold  his  land  for  the  benefit  of  the  clnb,  and,  while 
continuing  to  cultivate  the  land,  pays  ofi*  the  debt  gradually 
by  buying  up  the  lottery-tickets,  until  finidly  the  debt  is 
redeemed  nnd  he  becomes  full  owner  once  more. 

In  Tosa  huni,  Kochi  h'ort\  '^ new-land"^  only  may  be 
sold,  not  *'  originiil-land."  ^  The  hitter  term  is  applied  to 
all  lands  cultivated  and  recorded  in  the  register  during  the 
rule  of  the  Chosokabe  family ;  the  former  term  is  used  of 
lands  brought  under  cultivation  during  the  rule  of  the 
Yamaachi  family. 

In  Awa  h'ltnit  Nabignshi  hori,  tbe  owner  of  property 
may  deal  with  it  as  he  pleases,  except  that  for  transfer  of 
assessed  cultivated  land,  forest  land,  lakes  or  swamps, 
previous  notice  to  the  headman  and  the  securing  of  his 
official  seal  are  necessary.  In  Miyoshi  koiiy  there  is  an  old 
rule  that  he  who  is  in  arrear  with  taxes  or  other  dues  may 
not,  until  the  arrears  are  paid,  deliver  any  portion  of  his 
rice  to  another,  even  on  the  pretext  that  he  owes  to  the 
latter  a  quantity  of  rice. 

In  Sanuki  Aim/,  Kagawa  /r(/7'i,  in  villages,  a  register  ^  is 
kept  in  which  the  production  and  area  of  each  plot,  with  the 


1.  Yoko-cho.  The  idea  may  be  that  the  book  was  longer  hori- 
zontally than  perpeudicularly,  as  in  fact  some  of  the  land-registers 
are.  2.  Za  (seat,  assembly) -c/to.  8.  Mujin-ko,  4.  Shinden.  5.  Hon- 
den.    See  Tosa  kunij  in  Part  II,  Chnps.  Ill  nnd  IV.  6.  Jwido-cho. 
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owner's  name,  are  entered,  and  a  doeament  bearing  the 
official  seal  of  the  headman  ^  and  company-chief  serves  to 
prove  title.  In  towns  a  register^  of  the  nsnal  sort  is 
kept.  In  Naka  kori,  a  register  of  the  nsaal  sort  is  kept,  in 
villages  3  as  well  as  in  towns.^  In  sales  of  town-lands  a 
proper  slip  is  posted  over  the  name  of  the  seller,  and  the 
attesting  seal  of  the  chief  elder  is  affixed. 

In  lyo  kuni,  Uma  kori,  a  great  register  ^  of  a  similar 
sort  is  kept ;  and  the  relevant  entries  are  copied  on  small 
certificates  ^  and  given  to  the  various  owners,  each  bearing  the 
seal  of  the  district  magistrate^  and  deputy.®  In  town- wards  a 
register  ^  of  a  similar  kind  is  kept.  In  transfera  of  property 
both  parties  file  a  petition  countersenled  by  their  companies, 
and  the  town-magistrate  gives  a  document  of  permission. 

Saikaido.  In  Chikugo  kunif  Mitsuma  kori,  some 
formal  process  sanctioned  by  custom  is  requisite  to  gain  title 
to  real  property,  while  as  to  personalty  delivery  of  possession 
only  is  sufficient. 

In  Buzen  hint,  Eiku  koii^  a  register  ^^  is  kept  in  the 
village  office,  in  which  is  recorded  the  production,  area,  and 
common  name  of  r11  plots  of  cultivated  nnd  forest-land,  as 
well  as  the  owner's  name ;  each  owner  keeps  a  **  transfer- 
document,'*  certifying  to  his  title.  In  towns  a  transfer- 
book  ^^  is  kept,  in  which  all  instruments  of  transfer  are 
entered,  the  title  being  certified  to  by  the  counterseal  of  the 
ward  elder  and  chief  elder,  and  by  the  indorsing  seal  of  the 
town  magistrate.  In  Shimoge  kon,  a  register  ^  of  a  similar 
sort  is  kept  for  cultivated  and  forest  land,  each  owner 
having  also  a  ''transfer- deed**  to  certify  to  his  title.  In 
towns  a  register  ^^  of  the  usaal  sort  is  kept. 

1.  Shoya.  2.  Uri  (uXe)-ken  (deed)-cAo.  8.  Nayote-cho,  4.  Mei" 
Ml  (details) -ntiire  (strike  ovLi)-tsuke  (enter)-cfto.  5.  0  {gtehi)'9agefuda 
certificate).  6.  Ko-sageflida,  7.  Kori-bitgyo,  8.  Dai-kwan,  9.  Sua 
(inch)-  X;fn  (examinatioD)-c/io.  10,  Nayoie-cho,  11.  YugU'ri-icata$ki- 
cho.  12.  Sakii  (cnltivation)-fiami  (in  8nceeB8ion)-cAo.  18.  If tfti- 
cho. 


PABT  v. — ^pboperty:  oitil  customs.  17 

In  Hyngo  kunif  Miyazaki  and  Eoyn  kon,  a  register 
of  rioe-field  and  upland  is  kept  in  every  village-office.  Most 
of  the  land  is  "  allotment-land,"^  and  every  8  or  5  years 
the  land  is  re-divided^  (except  the  newly  reclaimed  lands ^), 
and  more  or  lesa  alteration  takes  place  in  each  one's 
share ;  ^  so  that  although  one  may  call  himself  the  owner  of 
land  of  so  and  so  many  tens  of  koku,  the  term  "  owner  "  is 
a  vain  one.  In  towns  a  register^  is  kept  in  the  ordinary 
way,  the  title  heing  thus  certified. 

In  Osumi  hinif  So  koiif  there  is  a  strict  rule  that  a 
farming  family^  cannot  own  town  land,  uor  a  merchant 
family 7  own  village  land.  The  rice-fields  and  uplands  are 
all  owned  hy  the  feudal  lord  and  his  retainers,  and  the 
common  people  cannot  hecome  owners ;  they  may  in  fact 
he  regarded  as  croppers,  with  the  exception  of  those  who 
reclaim  new  land ;  these  acquire  its  ownership  and  a  special 
record  is  kept  of  such  in  the  register^  of  the  village  office. 
This  register  contains  also  the  usual  record  of  the  produc- 
tion and  area  of  all  rice-field  and  upland ;  and  there  are 
several  greater  persons^  who  distribute  the  land  among  the 
lesser  persons, ^^  and  these  cultivate  their  respective  por- 
tions. ^^  Ail  persons  between  the  ages  of  15  and  60  are 
numbered  among  these  lesser  persons,  and  the  taxes  and 
sundry  services  are  paid  by  them.  In  the  case  of  town 
lands,  the  title  is  certified  to  by  a  deed  received  from  the 
feudal  official. 

In  Iki  kiini,  Ishida  korif  two  registers  are  kept  in  each 
village  for  cultivated  and  forest  land.  In  one,  the  '*  clear 
book,"  1     are  entered  the  production   and  area,   with  tho 

1.  Kr{ji-chL  2.  Wari  (divide) -kayeru  (comeback).  3.  Shin-kai- 
chi,  4.  Uke-mochi,  5.  Dai-cTto.  6.  Noka,  7.  Sho-ka.  8.  Moto 
(original,  chief)-c/io.  9.  Na  {uamej-gashira  (leader,  head),  i.  e.  their 
names  lead  all  others.  10.  Na-ko  (children),  i.  e.  lesser  names.  An- 
other explanation  is'  that  7ia  signifies  the  name  given  to  a  piece  ol 
land,  and  hence  the  land  itself.  Thus  the  nagathira  are  the  chiefs 
over  the  land.  See  Simmons,  **  Notes,  etc.,"  p.  101.  11.  Bunko. 
12.  Kyo-cho. 

Ft.  T.— 9. 
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owner's  name,  of  all  newly-opened  land,  i  as  soon  as  it 
is  survejed.  Bnt  as  all  land  ezoept  Coresi-land  and 
made-land  ^  is  the  oommon  property  of  the  whole  Yillage, 
even  a  person  who  has  newly-opened  land  has  no  per- 
manent ownership,  and  his  land  is  inelnded  in  the 
process  of  eqoal  distribation  among  all  the  villagers. 
There  are  two  ways  of  distribntion,  distribation  by  official 
orders  ^  and  distribation  by  mntaal  consaltation.^  In  the 
former  case  the  fendal  official  orders  the  distribation-saper- 
intendenf^  to  make  the  division.  The  latter  occars  when 
many  families  have  divided,  branch  fitmilies  have  been  set 
np,  and  their  land  has  in  conseqaence  diminished  and  their 
livelihood  become  difficalt.  These  then  have  a  consnltation 
of  the  whole  village  or  district,  ^  and  a  general  allotment 
of  shares  7  is  made.  Waste-land  newly  brought  into  cul- 
tivation is  surrendered  by  its  owner  to  the  village  or 
district,  but  if  the  reclamation  has  been  made  bnt  a  short 
time  before,  so  that  the  profits  as  yet  accruing  are  smallt 
the  owner  is  allowed,  af:er  an  inspection  of  the  land,  to 
keep  it  until  the  next  general  distribution.  This  is  called 
*'  temporary  ownership  until  the  next  distribution."  ^  In  the 
second  register*  are  entered  the  production  and  area  of 
the  lauds  as  received  at  the  time  of  a  general  distribution ; 
this  is  for  the  purpose  of  tax-collection. 

In  Tsushima  kuni^  Shimoagata  kori^  there  is  one 
register  ^^  in  which  the  production  and  area  of  all  rice  field  and 
upland  are  entered ;  and  a  second  register,  called  ''  present- 
cnltivation-book,*'^in  which  are  entered  the  names  of  the 
cultivators.  1^  There  are  two  kind  of  lands,  public  and 
private.  That  which  is  uewly  opened  and  cultivated  by  a 
man's  own  efforts  is  called  '*  private  land," ^  and  he  is  in 


1.  Kaikon-chL  2.  Kaimen  (86a)-iciiie  (Jb\uj)-t9uke  (baild)-jAtiidai 
(new  land).  8.  Go-ho-wari,  4.  Sodan-wari.  5.  Wari^mffyo, 
6.  Fure, — the  extent  of  this  district  is  obsoore.  7.  Kobwn  Aatyo. 
8.  Matawari'ichidai.  9.  I'aka-yoie-eho.  10.  TtubO'UHke  (fix)-€ko. 
11.  Ima'$aku-cho,    12.  Tiukuri-nu$hi,    18.  Shi-den, 
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reaUty  the  owner.  But  the  land  wbich  has  been  cultivated 
sinee  early  times  is  called  "  public  land,"  ^  and  its  cnltiyators 
(called  "present-cultivators  ")  can  only  take  the  profits^  of 
the  land  and  have  no  ownership.  In  towns  there  is  a 
register^  in  which  frontage,  depth,  and  owner's  name  are 
entered,  and  the  title  is  thus  certified.  A  tax,  called 
''rafter  and  room  money,*' ^  is  imposed  on  town-lands. 

1.  Ko-den,      2.  Sdkutoku-vuii,       3.  Ki-cho,        4.  Keta-nva-sen, 


(    20   ) 


CHAPTER  II. 


LESSER  EIGHTS  CONNECTED  WITH  LAND. 


:  1 


1.— BOUNDARIES. 

KiNAi.  In  Yamato  kuni,  Soyegami  kon\  boundary- 
fences  are  erected  and  repaired  by  the  owner  on  the  sunny 
side.  2 

In  Settsa  kuni,  Nishinari  kon,  the  repair  of  a  fence 
must  be  done  at  the  joint  expense  of  the  owners  on  each 
side  and  under  their  joint  supervision. 

ToKAiDO.  In  Mikawa  A-um,  Atsnmi  koii,  there  is  for 
every  house  in  a  town  a  drain  for  conveying  away  filthy 
waters,  running  aloug  the  boundary  line  of  the  premises. 
The  saying  is,  **  The  west-  for  drains,  the  east  for  fences  : 
the  north  for  fences,  the  south  for  drains."  That  is,  the 
houses  on  the  west  or  the  south  of  a  drain  must  see  to  its 
cleaning ;  while  the  houses  on  the  east  or  the  north  of 
a  fence  must  see  to  its  repairs. 

In  Kai  kunif  Koma  A*on,  fence-repairs  are  to  be  made 
at  tlie  expense  of  the  owners  on  each  side,  sharing  equally  ; 
but  if  one  is  too  poor,  the  other  must  bear  the  whole.  In 
Yfttsnshiro   korij   where   a  canal   or   a   river   serves  as  a 


1,  Bimliui.     2.  Ili-omote  (Hun  in  front). 
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bonndary,  the  middle  line  of  the  river  or  canal  is  the 
boundary  line,  and  repairs  are  made  at  the  joint  expense  of 
the  owners  on  both  sides. 

In  Mnsashi  hmi,  boundary  fences  and  walls  are 
recorded  in  a  map  kept  at  the  wnrd-assembly  office,  and 
known  as  "  certificate."  ^  In  the  period  Ewanyen  (1748- 
1750)  there  was  an  examination  of  all  boundaries  and  a 
revision  of  the  maps  ;  but  fire  afterwards  destroyed  them, 
and  there  is  now  much  confasion  and  error  in  regard  to 
the  lines.  It  is  the  custom  in  villages  to  mark  the  bound- 
aries of  land  by  a  line  of  stones  or  of  charcoal  set  into 
the  earth. 

TosANDO.  In  SLinano  kunij  Takai  kori,  when  the 
owner  of  laud  wishes  to  erect  a  fence,  it  must  stand  2  or 
8  feet  from  the  boundary  and  must  not  exceed  4  or  5  feet 
in  height.^  The  expenses  of  repairing  fences  between  resi- 
dence or  garden  land  and  the  like  are  to  be  borne  by  the 
owners  equally,  but  in  the  case  of  cultivated  land,  accord- 
ing to  the  assessed  production  of  the  plots  on  either  side. 
In  Hauu  korif  the  repairs  of  a  boundary- fence  running  east 
and  west,  the  owner  on  the  south  side  must  make  the 
repairs. 

In  Rikuzen  Ininij  Miyagi  kon,  fences  are  usaally  built 
and  repaired  by  the  arrangement  called  "  sending- fence  '*  ^ 
or  ''  sending-boandary  ;  *'  ^  that  is :  A  repairs  one-half  part, 
and  B  repairs  the  other  half.^  But  sometimes  the  work  is 
done  at  joint  expense ;  often  one  owuer  supplies  money,  the 
other  services.  In  Toda  korif  the  custom  of  "sending- 
fence  "  obtains,  each  owner  repairing  his  own  side.  The 
fence  stands  about  1-^  feet  from  the  boundary,  and  may  be  8 


1.  Koken,  2.  So  as  Dot  to  cut  off  the  sunlight  from  the  next 
land.  But  the  rule  should  apparently  apply  only  to  the  southerly 
owner.  9.  Okuri  {send)-kaki.  The  connection  is  obscure.  4.  OA'uri- 
lakai,  6.  The  passage  in  Ugo  kuni^  infra  ^  shows  the  meaning  of  this 
tUBsatlsfactory  explanation. 
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or  6  or  even  10  feet  high,  as  the  owner  pleases  ;  the  materi* 
al  may  be  boards  or  bamboo  or  living  shrnbe.  Bat  m 
former  times  the  farmers  were  not  permitted  to  bnild  a  board 
fence.  When  a  canal  or  river  forms  the  boundary,  an  earth- 
mound  is  made  along  each  bank  for  the  whole  distance, 
quite  distinct  from  the  private  lands  adjacent.  The  width 
of  the  mound  for  a  6-foot  canal  would  be  8  feet  on  each  side, 
and  the  owners  on  each  side  repair  one  half  of  the  canal. 
Sometimes  a  moat  serves  as  the  boundary,  encircling  the 
residence-land  on  all  sides  ;  the  land-owner  owns  the  moat 
and  therefore  repairs  it  at  his  own  expense.  Formerly  this 
was  a  common  practice,  but  owing  to  a  prohibition  at  one 
time  issued,  these  moats  are  now  seldom  met  with.  Where 
a  river  separates  two  villages,  the  middle  line  is  the  bound- 
ary. Even  when  the  course  of  the  river  is  changed  by  a 
flood,  this  line  remains  the  boundary.  The  area  covered  by 
the  new  channel  is  called  '*  lost  land,"  and  the  assessment 
of  the  owner  is  proportionately  reduced ;  yet  his  name  is 
still  preserved  as  owner,  even  though  the  river  covers  his 
property. 

In  Uzen  kuni,  Okitama  korit  the  owners  of  residence- 
land  must  repair  boundary  fences  at  their  joint  expense. 
The  fence  must  not  exceed  6  or  7  feet  in  height.  Where  a 
river  separates  two  villages,  the  banks  form  the  boundary, 
not  the  middle  line.  When  the  course  of  the  river  is 
changed  by  a  flood,  so  as  to  cut  off  a  portion  of  the  land  of 
one  village,  this  portion  is  owned  in  common.  The  same 
rule  obtains  where  the  alteration  of  course  has  been  within 
the  limits  of  one  village  and  an  individual  proprietor  finds 
his  land  cut  off. 

In  Ugo  kunif  Akita  kon,  when  a  river  or  canal  serves 
as  a  boundary,  the  line  runs  through  the  middle  of  the 
stream,  stakes  being  driven  to  mark  the  line.  Each  half  of 
tiie  river  or  canal  is  repaired  by  the  owners  on  that 
side,  though  sometimes  it  is  made  a  matter  of  joint 
expense.     The    "  sending-boundary  *'  is   customary  in  re- 
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gard  to  fences ;  thus,  A  repairs  the  northern  fence,  [divid- 
ing  his  land  from  B*s] ,  B  repairs  his  northern  fence  and 
so  on.  In  Ynri  korif  the  boandary  fence  [in  towns]  is 
Qsnally  placed  midway  in  the  spaee  of  1^  feet  left  between 
two  houses,  and  is  repaired  at  joint  expense.  Where  two 
houses  are  boflt  with  a  single  partition  wall  and  a  con- 
tinnons  roof,  the  wall  and  roof  are  repaired  at  joint  expense. 

HoKVBOKUDo.  In  E^hizen  kuni,  Asaha  kon\  the  bound- 
aries of  residence-land  in  towns  are  marked  by  stakes  of 
chestnat  trees  driven  into  the  ground  8  feet  deep;  and 
when  the  residence  is  sold,  the  stakes  are  taken  up  and 
fresh  ones  driven.  Repairs  of  fences  form  a  joint  obligation, 
the  parties  on  each  side  repairing  one  half.^ 

In  Echigo  kuni,  Kambara  kofi,  [in  towns] ,  a  drain  is 
made  in  the  space  of  1^  feet  (known  as  *' shed-space '*) 
required  to  be  left  between  two  houses.  The  drain  serves 
as  a  bonndaiy,  a  stake  being  driven  in  the  middle.  The 
space  of  7^  inches  ^  belongs  to  each  house,  and  repairs  are 
made  jointly.  In  Uwonuma  kori,  where  a  river  separates 
two  villages,  the  middle  line  is  the  boandary.  Nor,  when 
a  flood  alters  the  course  of  the  river  does  the  boundary 
change ;  but  the  new  channel  is  owned  half  by  one  village, 
half  by  the  other. 

In  Echigo  kuni,  Eoshi  koH^  the  drains  between  adjacent 
lands  are  used  as  boundaries,  the  dividing  line  .running 
through  the  middle  of  the  drain.  Each  owner  repairs  his 
own  fences. 

In  Echu  kunif  Imizu  kori,  the  owner  (for  example)  of 
plot  A  repairs  the  fences  between  A  and  B,  the  owner  of 
plot  B  the  fence  between  B  and  C,  and  so  on.  ^  [Sometimes] , 
if  the  fence  (for  example)  is  2  feet  thick,  one  owner  repairs 
one  foot  of  thickness,  the  other  the  other  foot.   If  one  owner 

refuses  or  is  unable  to  do  his  share,  he  is  considered  to  have 

1.  Probably  the  name  arrangement  termed  okuri-iakait  in  Ugo 
kuni,  and  Rikiisen  Inmt,  tupra.  2.  A  Japanese  foot  has  only  10 
inches.    8.  This  oorreffponds  to  the  oihirt-M&ai,  supra. 
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overlooks  a4i*<^i^^  1^^^*  Bat  ihe  rain  moat  not  be  shed 
npon  a^i'^^'^i^^  land.  In  Nishinari  A-orr,  ^hen  a  Btorehooao 
or  projecting  lattice  ^  is  bnilt  too  near  the  pnUio  hi^myy 
the  owner  mast  consult  and  obtain  permission  fixnn  the 
ward-elder  and  the  neighbors  ;  and  wheneyer  repairs  are  to 
be  made  to  it,  the  same  prooedore  is  necessary. 

ToKAiDO.  In  Iga  kuni,  Abe  karit  a  honse  may  be  boitt 
close  to  the  boundary-line ;  and  if  the  rain  is  shed  apoo  the 
adjacent  land  no  objection  can  be  made.  But  when  one 
builds  a  honse  higher  than  the  acyoining  ones»  it  is  the 
custom  to  cut  out  a  part  of  the  transverse  beam  supporting 
the  ends  of  the  eaves  [of  the  new  house] .  That  it  overlooks 
the  adjacent  premises  is  no  cause  for  objection. 

In  Ise  kunit  Ano  hoHf  all  buildings  must  stand  back 
li  feet  from  the  line.  No  objection  can  be  made  if  a  house 
overlooks  the  neighboring  premises,  either  from  its  seeond 
story  or  from  a  window.  But  iu  order  to  grow  a  high  tree 
in  cultivated  land  one  must  pay,  in  rice  or  money,  a  sum 
called  "shade-payment'*^  as  a  compensation  for  the 
obstruction  of  sun-light.  In  towns  the  rain  must  not  be 
shed  upon  adjacent  ground  ;  and  a  law  of  the  fief  prohibits 
the  erection  of  a  three-btory  honse  or  of  a  storehouse. 

In  Omori  kuni,  Aichi  kari^  people  dislike  to  have  a 
neighboring  house  overlook  their  premises  frt>m  a  second 
story  or  a  window,  and  a  screen  >  must  always  be  con- 
structed. Rain  may  be  shed  upon  adjacent  premises. 
In  villages  tall  trees  are  not  to  be  placed  where  their  shade 
may  injure  cultivated  land,  and  if  a  tree  grows  above  IS 
feet  4  in  height,  the  person  injared  may  cut  it  down. 

In  Totomi  kinii,  Sano  koti,  iu  towns  it  has  always  been 
allowable  to  place  honses  close  together,  without  providing 
any  sim-space.  But  in  villnges  it  is  customary  to  build  fiur 
enough  away  from  the  boundary  to  shed  the  rain  on  one's 
o%vn  land. 


1.  Tniri-konhi.    But  the  exact  reference  is  not  dear.    8.  Kagt- 
»hil'i.    8.  2Iikahi»hi,    4.  Three  ken. 
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In  Eai  hmif  Eoma  korit  a  new  bouse  must  stand  1  or 
8  feet  from  the  boondary,  so  as  not  to  shed  rain  on  the 
adjoining  land.  In  Yatsnshiro  koriy  in  towns,  the  distanee- 
from  the  line  is  not  less  than  half  a  foot  or  1  foot,  and  it 
never  ezeeeds  8  feet.  In  Yatsnshiro  Arort,  one  cannot  plant 
a  tree  on  his  own  land  [near  the  boundary]  without  the 
neighbor's  eonsent. 

In  Idzu  kunif  Takata  kori^  notwithstanding  that  one's 
^and  may  be  injured  in  consequence  of  its  position  [with 
reference  to  a  building  already  existing] ,  no  objection  can  be 
made,  since  by  old  custom  one  must  submit  to  this.  But  no 
new  hnilding  can  be  erected  which  imposes  any  burden  on 
adjacent  land.  It  is  customary  to  preserve  a  space  of  8  or 
4  feet  width  between  the  sides  of  houses,  the  test  being  that 
oxen  and  horses  may  pass  through. 

In  Sagami  kunif  Eamakura  korit  there  is  a  general 
prohibition  against  the  planting  of  trees  on  the  southern 
side  of  a  neighbor's  land,  whether  residence-land  or  cultivat- 
ed land.  Trees  already  planted  are  trimmed  every  year,  so 
as  to  keep  them  from  shutting  off  the  sun-light.  In 
Ashigara  korif  the  rule  for  the  erection  of  a  building  is 
that  it  must  be  6  feet  distant  from  the  adjacent  pre- 
mises; but  when  the  laud  is  too  small  for  conveniently 
observing  this  rule,  a  mutual  arraugement  is  sometimes  made 
by  which  the  builder  of  the  new  house  is  permitted  to  shed 
the  rain  upon  the  adjoining  premises. 

In  Mnsashi  kimi,  Saitama  kaii^  in  building  a  house,  a 
space  of  1^  fBet,  and  in  buildiug  a  storehouse,  a  space  of 
2f  feet,  must  be  left  between  the  building  and  the  boundary 
lien.  A  tree  planted  in  residence-laud  adjoining  cultivated 
land  must  be  placed  18  feet  from  the  boundary  line.  Even 
then,  if  it  casts  a  shade  on  adjacent  cultivated  land,  the 
leaves  must  be  removed,  although  it  need  not  be  cut  down  ; 
yet  if  the  adjacent  land  is  meadow  or  rice  field  the  tree 
must  be  cut  down.  In  Imma  kofi,  a  house  must  stand  1^ 
feet  from  the  boundar}*  line,  and  a  storehouse  8  feet.     When 
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it  becomes  necessaiy  in  building  to  erect  an  enclosnre^ 
about  the  premises  upon  a  main  road,  it  is  customary  to 
petition  the  local  officers  for  permission.  K  a  tree  on 
residence-land  grows  to  more  than  10  feet  ^  in  height,  it  is 
customary  to  have  a  "  shade-cutting.  "  Wbeiher  small 
trees  called  "thatch-covered"^  may  be  planted  around  the 
edge  of  a  piece  of  cultivated  land,  is  decided  by  eonsnltatiou 
with  the  adjacent  owners.  In  some  villages  it  is  required 
that,  when  timber  trees  are  planted  near  cultivated  land, 
a  space  of  about  72  feet  must  be  left  on  the  southern  side  of 
the  cultivated  land  and  a  spiice  of  about  60  feet  on 
the  western  and  northern  sides.  In  Toyoshima  hyrit 
a  new  house  mast  stand  back  half  a  foot  from  the  bound- 
ary, making  a  distance  of  1  foot  between  the  houses.  The 
object  of  this  is  to  prevent  the  shedding  of  rain  on  adjacent 
land.  But  in  recent  times  this  rule  has  not  been  observed. 
The  style  of  building  known  as  '*  Osaka  style  '*  (in  which 
the  posts  supporting  the  second  story  are  placed  directly  on 
the  front  fuundutiou  line  [instead  of  standing  some  distance 
in  the  rear] )  is  not  permitted,  except  fur  theatres  and 
prostitution-houses,  which  require  large  rooms  and  con- 
veuient  egress  in  case  of  fire.^  (Since  the  Itestoration,  a 
rule  has  been  made  that  the  foundation  must  stand  8  feet 
from  the  line). 

In  Shimosa  hmiy  Imba  kot  i,  ordinary  trees  must  not 
be  planted  nearer  to  cultivated  laud  than  li  feet,  and  timber- 
trees  nut  nearer  than  18  feet.  In  Katori  A-oit,  in  building 
a  house  it  may  be  so  placed  as  to  shed  rain  upon  the 
adjoining  premises.  To  plant  a  tree  near  cultivated  laud 
the   consent  of  the  owner  must  be  procured,  and  a  timber 


1.  SotO'kakoi.  2.  Onejo=ien  shaku.  3.  Because  the  rioe-straw 
is  tied  arouud  them  to  be  sun-dried  aiid  become  thatch.  4.  The 
ordinoi'y  style  gives  only  a  gable  roof  with  attic  itrams,  which  do 
not  give  apou  the  Htreet  in  such  a  manner  m  to  allow  speedy 
egress. 
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tree  in  sach  a  spot  mast  not  in  any  ease  exceed  6  feet  in 
height.  A  tree  naturally  growing  there  mast  be  cut  down 
immediately  on  the  reqaest  of  an  adjacent  owner. 

TosANDo.  In  Omi  kuni,  Shiga  koti,  a  honse  must  be  so 
bniit  AS  not  to  shed  rain  on  the  adjoining  premises.  In 
villages  a  space  of  4  or  5  feet  must  be  left  within  the 
boundary  line,  aud  a  window  opening  on  adjacent  premises 
must  have  a  screen.  One  may  at  pleasure  plant  trees  close 
to  the  cultivated  land  of  another ;  but  in  order  not  to  give 
the  adjacent  owner  the  benefit  of  the  rain  collected  and  shed 
by  the  foliage,  the  foliage  on  the  outer  side  of  the  tree  is 
stripped  ofif.  In  Inugami  koii^  a  house  must  be  built  so  as 
not  to  shed  rain  on  the  a4Joining  premises.  A  tree  may 
not  be  planted  near  cultivated  land  so  as  to  cast  a  shadow 
upon  it ;  but  sometimes  a  sum  of  money  called  *'  shade-rent  "^ 
is  agreed  upon  and  paid  to  the  owner  of  the  land  so  shaded. 
If  such  a  tree  grows  beyond  10  feet  in  height,  the  excess  is 
cut  ofi. 

In  Mino  ku7ii,  Atsumi,  Kagami,  and  Katagata  kon^  a 
house  must  be  built  so  as  not  to  shed  rain  on  the  adjoining 
premises ;  but  an  overlooking  window  Is  not  objected  to. 
Large  trees  cannot  be  transplanted  near  cultivated  land. 
Trees  already  so  planted  must  be  trimmed  off  frequently. 
In  Ahachi  korit  a  house  must  be  built  so  as  not  to  shed  rain  on 
the  adjoining  premises.  If  without  consultation  with  the  ad- 
jacent owners  a  house  is  built  so  high  that  the  ends  of  the 
eaves  overhang  the  adjoining  premises,  the  builder  cannot 
complain  if  the  adjoining  owners  cut  off  the  overhanging 
portion.  If  the  second  story  of  a  house  overlooks  the 
acyoining  premises,  a  screen  must  be  put  up.  When  a  tree 
is  near  cultivated  land,  all  growth  over  10  feet  must  be 
lopped  off.  In  Ono  koii,  before  building  a  house  in  a  town 
one  must  file  with  the  feudal  official  a  petition  countersigned 
by  his  company  and  the  ward  officers  of  the  place  where 
the   lauil   is  situattd,    and   nniNt  also  furnish  a  plan  of  the 

1.  Kage-neitgn. 
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hoo86«  After  dae  OTftmination,  permission  is  given.  No 
saeh  proceedings  are  ueeeesary  in  ease  of  a  hoose  in  a 
Tillage,  but  a  honse  most  stand  back  abont  8  feet  trom  the 
boundary  line^  of  a  road  or  of  cnltiyated  land;  this  is  called 
**  shade- withdrawal."  * 

In  Shinano  kuniy  Takai  koriy  the  honse  must  be,  <a 
the  sonth  side,  so  placed  that  it  does  not  shed  rain  on  the 
land  to  the  sonth,  and  on  other  sides,  a  space  must  be  left 
eqnal  to  the  length  of  the  post  [of  the  lower  story].' 
Trees  must  not  be  planted  near  adjacent  land  on  any  side. 
In  Sakn  Awn',  the  ioondation  of  a  new  honse  mnst  be  laid 
from  6  to  10  feet  from  the  boundary.  Bnt  in  towns,  ^grhete 
space  is  scarce,  this  rule  is  not  observed.  The  owner  of 
land  standing  high  towards  the  sonth  mnst  see  that  he  does 
not  cut  off  the  sanlight  from  residence-laud  [to  the  north 
of  him] .  But  where  the  slope  is  upwards  from  sonth  to 
north,  the  obligation  is  of  course  a  light  one.  In  Mmoehi 
kori^  the  tops  of  trees  in  residence  or  garden  land  must  be 
lopped,  so  as  not  to  obstruct  the  sunlight. 

In  Eotsuke  kuni,  Oharaki  korif  the  foundation  of  a 
house  mnst  be  placed  1^  feet  distant  from  the  boundary  line. 
No  objection  is  taken  if  a  second  story  or  a  window  over- 
looks the  acQoining  premises.  Trees  planted  on  residence 
land  close  to  cultivated  land  must  stand  8  feet  back  frt>m  the 
boundary ;  and  if  they  grow  so  as  to  cast  shade  on  the 
adjoining  premises,  they  must  be  lopped. 

In  Iwaki  kuni^  Shirakawa  Aror«,  before  bmlding  a  house 
in  a  town,  ono  must  file  a  petition  showing  the  ground-plan ; 
a  ward-officer  then  makes  an  inspection  and  grants  the 
permit.  The  honse  mnst  stand  li  feet  from  the  boundaiy- 
line.  In  villages  trees  of  a  forest  adjoining  cultivated  land 
are  cut  down  all  around  for  a  space  of  6  feet  from  the  bound- 


l.Kai9en,  2.  Koffe-hiH.  8.  ThiB  would  be  about  10  feet.  The 
dbjeet  of  the  greater  epaoe  on  the  north  side  was  to  prevent  the  ia- 
tereeplion  of  the  eau*!  raya  coming  from  the  south. 
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ary ;  this  is  eaOed  *'  tree-shade-catting.*'    Trees  planted  on 
reaidenee-land  most  stand  8  feet  back  from  the  boundary. 

In  Iwashiro  kuni,  Shinoba  kori,  before  building  a  honae 
in  a  town,  one  must  file  a  writing  stating  that  the  adjoining 
owners  have  no  objection  and  procure  the  permission  of  the 
feodal  ofloiaL  The  foundation  most  be  placed  1^  feet  from 
the  boondary  line.  No  objection  is  made  if  a  second  story 
or  a  window  overlooks  adjoining  premises.  Where  iu  vill- 
ages a  forest  adjoins  cultivated  land,  the  trees  are  cnt 
down  for  a  space  of  18  feet  from  the  southern  boundary 
of  the  cultivated  land  and  of  9  feet  from  the  northern 
boundary.  In  Aidzn  kori,  the  distance  from  the  boundary 
is  1^  foet  for  houses  and  2^  feet  for  storehouses.  Windows 
are  fwbidden  on  the  northern  and  western  sides ;  windows  on 
the  sonthem  and  eastern  sides,  when  intended  for  the  admission 
of  li^t,  are  lawful,  but  must  have  a  screen.  Trees  casting 
a  shade  on  cultivated  land  are  prohibited;  and  though 
molberry-bashes  may  be  planted  8  feet  back  from  the 
boundary,  they  must  be  cut  down  if  complaint  is  made  by 
the  ac^oining  owner. 

In  Biknzen  kuni,  Toda  kaii,  large  trees  must  not  be 
planted  to  the  south  of  a  house  in  such  a  way  as  to  cnt  off 
sunlight.  Dwellings  aud  storehouses  are  usually  placed  1^ 
feet  from  the  next  house,  but  further,  if  there  would  result 
any  inconvenience  to  the  neighbor  by  the  shedding  of  rain 
from  the  roof ;  for  every  one  is  under  an  obligation  to  avoid 
eaosing  annoyance  in  that  way.  In  Miyagi  Arort,  the  distance 
between  two  houses  should  be  1^  feet  (the  term  being  "  wall 
extremities  ")  ;  but  the  parties  may  by  agreement  lessen  this 
distance,  and  the  rule  is  by  no  means  generally  observed. 

In  Mntsn  kuni,  Tsugaru  korij  no  tree  may  be  transplant- 
ed so  as  to  cast  a  shade  on  cultivated  land,  and  the  growth 
of  trees  already  so  placed  must  be  cut  off. 

In  Uzen  kuni,  Okitama  Arm,  the  distance  between 
dwellings  is  customarily  1^  feet,  between  storehouses 
8  feet.    The  roof  must  be  so  arranged  that  rain  and  snow 
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eaaght  by  it  will  not  fall  npon  the  adjacent  premises* 
Trees  in  resideuce  land  mnst  be  planted  at  least  8  feet 
from  the  line ;  otherwise  the  adjacent  owner  may  remove 
them. 

In  Ugo  kunif  Akita  korit  in  towns,  a  hoase  mnst  be  so 
placed  that  the  rain  is  shed  within  the  boundary  line  of  the 
adjacent  honse.  On  the  pnbiic  highway  the  honse  most 
stand  back  6  feet,  and  from  tlie  front  a  short  roofing  projects, 
forming  what  is  known  as  the  **  lesser  store,"  ^  and  shed- 
ding the  rain  npon  the  highway  itself.  Under  and  through 
this  any  one  may  pass.^  If  the  strncture  is  burnt,  the 
owner  receives  by  way  of  assistance  of  the  authorities  the 
sum  of  1^  kicammon, 

HoKUBOKtJDo.  In  Echizen  kunif  Asuha  kori,  a  fee 
called  <<  shade-money '*  must  be  paid  to  a  neighbor  on 
planting  a  tree  close  to  his  land.  In  Tsnrnga  kori,  trees 
must  stand  8  feet  from  the  boundary  ;  if  the  growth  over- 
shadows the  adjacent  land,  the  parties  meet,  determine  the 
proper  length,  and  cut  off  the  branches  to  tliat  point.  In 
building  a  house  in  a  town  the  permission  of  the  headman 
must  first  be  obtained,  after  petition  and  inspection ;  and 
thus  no  controversies  arise  as  to  the  overlooking  of  windows 
or  the  shedding  of  rain.  Storehouses  are  placed  1  foot 
from  the  boundary.  In  Kambara  kori.^  where  it  is  desired 
to  raise  the  level  of  the  land  with  a  view  to  erecting  a  house, 
tlie  owner  must  before  building  notify  the  ward-represen- 
tative, who  inspects  the  premises,  and  if  the  adjacent  owners 
do  not  object,  permission  is  given.  If  it  is  desired  to  place 
the  honse  nearer  the  boundary  than  is  allowed  by  law,  the 
consent  of  the  adjacent  owner  must  be  obtained,  compensa- 
tion of  course  being  made  to  him.  The  extra  distance 
thus  allowed  is  1^  feet,  and  the  expression  "carpenter's 


1.  KomUe.  2.  The  object  \ra8  Apparently  to  make  the  owner  pay 
for  the  privilc^re  of  shedding  the  rain  into  the  street  by  famii^hfng  the 
puldic  with  a  siic>ltered  panstage-way. 
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rule  "1     is    used.       A    written    instrnment     noting     the 
exceptional  mode  of  building  is  in  these  cases  always  given* 

In  Kaga  kunif  Ishikawa  A'on'y  in  towns,  permission  to 
bnild  a  house  must  first  be  obtained  by  petition  to  the  ward- 
assembly,  on  inspection  being  first  made  to  see  that  no  ob- 
struction of  streets  is  to  be  caused.  In  villages  no  permission 
is  needed  if  the  front-beam^  of  the  house  is  shorter  than  15 
feet ;  if  it  is  longer  than  18  feet,  permission  must  be  obtained 
by  filing  a  petition  with  a  ground  plan  of  tLe  house. 
When  a  house  is  built  near  cultivated  Innd  so  as  to  cause  in- 
jury by  its  shade,  the  owner  must  give  in  compensation  an 
amount  of  rice  equal  to  that  produced  from  a  piece  of  land 
about  6  feet  by  12  feet.  In  Kawakita  koH,  the  distnnce 
between  adjacent  houses  is  always  1^  feet,  without  regard 
to  the  relative  heights.  In  Nogi  hoii,  dwellings  must  be 
placed  about  6  feet  from  the  boundary. 

In  Ecbu  kind,  Nei  Aort,  one  must  first  procure  the 
inspection  and  consent  of  the  feudal  official  before  a  new 
bouse  can  be  built.  In  Imizu  kori,  no  objection  can  be 
taken  to  the  building  of  a  second  story,  even  though  it  affords 
a  view  of  the  next  premises  ;  etiU,  a  window  may  not  be 
made  merely  for  the  purpose  of  gazing  into  one's  neighbor's 
house.  The  distance  between  two  houses  must  be  at  lenst  2 
feet.  In  Tonami  kori,  the  owner  of  a  house  situated  on 
upland  or  uncultivated  land  may  not  plant  a  tree  within  12 
feet  of  adjoining  [cultivated]  land.  Where  there  are  a  num- 
ber of  plots  of  cultivated  land,  each  owner  must  be  careful 
not  to  plant  trees  so  as  to  injure  adjacent  land  by  the  sliade. 
If  this  is  done  without  consent  of  the  other  owner,  the  latter 
has  the  right  to  remove  it. 

In  Echigo  kuni,  Kambara  /ivir/,  a  house  must  stand 
half  a  foot  from  the  boundary,  the  distance  botwoen  the 
houses  being  1  foot.  In  Kubiki  kori,  it  is  a  long-established 
rule  that  each  person's  snow  must  fall  on  iiis   own  ground  ; 


1.  Daikn-ho,    2.  ^layeiinchi-uUuhori. 
Ft.  T.— 3. 
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and  if  owing  to  the  size  of  a  honse  or  its  proximity  to  the 
next,  its  snow  accumulates  on  the  neighboring  premises,  the 
owner  must  go  and  carry  it  off.  Where  a  window  is  made 
on  the  side  of  a  house,  there  must  be  a  space  of  2  or 
S  feet  between  the  houses,  In  Koshi  kori^  houses 
stand  back  1^  feet  from  the  boundary.  To  overlook 
adjacent  land  is  not  permitted.  In  villages  trees  must  stand 
back  8  feet  from  the  boundary  ;  but  if  a  tree  properly  placed 
grows  so  as  to  cut  the  light  from  adjoining  fields,  no  objection 
can  be  made.  In  Knriha  koiiy  trees  and  houses,  in  villages, 
must  stund  back  8  feet  from  the  boundary.  But  in  some 
villages,  called  **  land-distributing  villages,*'  ^  it  is  the  cus- 
tom to  make  a  [periodical]  distribution  ^  of  all  its  lands,  and 
the  possessions  of  all  the  villagers  are  equal ;  ^  and  if  in 
these  there  is  anywhere  a  tree  which  injures  adjacent  fields, 
the  village  officials  have  it  removed. 

In  Sudo  hunii  Sawata  koi-i,  a  house  must  stand  back 
from  the  boundary  7^  inches,  if  it  has  a  shingled  roof,  and 
1^  feet,  if  it  has  a  thatched  roof.  The  overlooking  of  ad- 
jacent land  is  no  ground  for  objection.  If  in  a  village  a  tree 
casts  shade  on  an  adjacent  field,  it  must  be  cut  down  with- 
out delay.  If  a  grove  next  to  a  rice-field  grows  and  finally 
cuts  off  light,  the  owner  of  the  field  may  cut  down  all  the 
trees  for  a  space  of  2}  feet  from  the  boundary,  without  any 
notice  to  the  owner  of  the  grove. 

Sanindo.  In  Tamba  ktmi,  Kuwata  koii^  on  building  a 
house  one  must  first  file  a  so-called  *'  house-building 
petition,"  with  a  certificate  of  consent  from  the  acfjacent 
owners,  and  must  obtain  permission  from  the  feudal  o£Bcial ; 
uud  no  complaints  by  others  are  thereafter  receivable. 
Trees  must  be  planted  18  feet  from  the  boundary  of  a4iacent 
cultivated  land ;  and  natural  growth  which  encroaches  on 
this  space  must  be  cut  off.  In  Taki  kon^  a  house-foundation 
is  laid  1^  feet  from  the  boundary,  and  the   presence  of  the 
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neighbors  is  requested  on  such  an  occasion ;  though  not 
where  a  storehouse  or  a  mere  out-bailding  is  contemplated. 
Screens  must  be  used  for  windows  that  overlook.  Trees 
standing  near  bouudaries  of  cultivated  land  must  not  be 
allowed  to  grow  higher  than  15  feet,  and  branches  extending 
over  the  boundary  must  be  lopped  off. 

In  Tango  kunif  Kasa  kon,  the  branches  of  trees  stand- 
ing near  boundaries  are  cut  once  iu  8  years,  a  consultation 
being  first  held.  In  towns  the  consent  of  adjacent  owners 
and  the  permission  of  the  elder  must  be  obtained  before 
building ;  and  subsequent  complaints  are  therefore  rare. 
In  Kumano  kon,  a  house  must  not  stand  so  as  to  shed  rain 
upon  adjacent  premises  ;  storehouses  stand  f  of  a  foot  from 
the  boundary.  Screens  are  required  for  windows  that  over- 
look. 

In  Tajima  kimi^  Izushi  korif  in  villages  trees  must 
stand  2  or  8  feet  from  the  boundary ;  if  the  branches  grow 
out  over  the  boundary,  the  overhanging  part  must  be  lopped 
off,  the  measure  being  made  by  erecting  a  bamboo  stick  at 
the  boundary.  In  towns  the  inspection  and  permission  of  a 
ward  officer  must  be  asked,  before  building  a  house ;  so  that 
complaints  about  overlooking  others'  premises  are  rare. 
Storehouses  stand  back  from  the  boundary  f  of  a  foot,  if  a 
hqfinjaf  i   and  If  feet,  if  a  tariiyaA 

In  Idzumo  A-unt,  Shimane  kori,  a  new  house  must  stand 
If  feet  from  the  adjacent  land ;  but  the  rule  does  not  apply 
to  outhouses.  Windows  so  placed  as  to  overlook  the 
adjacent  premises  must  be  screened.  In  Nogi  korif  in  towns, 
the  distance  from  the  boundary  must  be  H  feet,  the  whole 
space  being  thus  8  feet.  The  object  of  preserving  it  is  to 
provide  a  space  for  the  drain.  But  in  villages  there  is  no 
rule,  the  parties  settling  the  matter  among  themselves. 
Trees  may  not  be  planted  within  6  ken  of  the  boundary, 
in  lowland,   or  4   ken,   in  upland,  though  these  distances 

1.  Local  Dames  for  special  kinds  of  baildings. 
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vary  nccordiug  to  the  slope  of  the  land.  In  Eamikado 
kori,  a  new  house  stands  1^  feet  from  the  boundary , 
that  is,  8  feet  from  the  next  house.  The  object 
of  preserving  this  interval  [called  '*  sun-striking  *']  is  to  allow 
opportunity  for  ingress  and  egress  at  the  occasion  of  a 
funeral  or  of  a  commemoration,  ^  when  it  is  customary  for 
the  family  not  to  appear  on  the  public  highway.  So  that 
there  is  in  these  towns  invariably  a  passage  between  adjacent 
houses.  Overlooking  windows  are  forbiddeu,  unless  some 
good  reason  exists ;  but  even  then  they  must  be  screened. 

In  Iwami  kuni,  Shima  kon^  the  distance  between  two 
houses  must  bo  at  least  2  feet,  in  order  that  rain  may  not 
be  shed  on  adjacent  premises.  If  a  man  builds  nearer, 
so  that  the  rain  does  fall  upon  the  next  land,  he  must 
construct,  nt  his  own  expense,  an  eaves-trough.  The  owner 
of  trees  standing  at  the  edge  of  another's  cultivated  land 
must  cut  them  down,  if  they  exceed  7  or  8  feet  in  height. 
Such  trees  are  termed  *' nuisances,"  and  their  cutting 
down,  '<  shade-cutting."  In  Naka  kori,  the  distance  be- 
tween two  houses  must  be  at  least  2  feet,  each  being  1  foot 
from  the  Hue.  Overlooking  windows  may  not  be  constructed 
in  dwellings ;  but  there  is  no  restriction  ns  to  storehouses. 

Sanyodo.  In  Bigo  hmi,  Fukatsn  kori,  overlooking 
adjacent  premises  from  a  window  on  a  second  story  is  not 
allowed,  and  a  shutter  must  be  constructed.  In  Bichu  kunU 
Kuboya  A'ori,  houses  must  stand  1^  feet  apart.  If  a  clothes- 
drying  platform  is  to  be  built  on  the  roof,  notice  must 
first  be  given  to  adjacent  owners.  When  cultivated  limd  is 
turped  into  residence-land,  the  permission  of  the  feudal 
official  must  be  obtained,  and  no  high  tree  can  be  planted  so 
as  to  cut  off  the  sun-light  from  adjacent  cultivated  land.  In 
Mitsuki  koii,  in  building  a  bouse,  the  ordinary  petition  and 
plan  must  be  filed ;  after  inspection  by  the  village  officer  and 


1.  In  honor  of  one  who  has  passed  away. 
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by  the  neighbors,  and  after  consent  obtained  of  both,  the 
house  may  be  bailt,  and  no  objections  will  thereafter  be 
entertained. 

In  Aki  kuni,  Nnmata  and  Aki  kori,  the  permission  of 
the  feudal  official  mast  be  obtained  before  building  a  town 
house,  except  in  the  case  of  outbuildings  less  than  8  feet  in 
height.  If  the  structure  is  not  built  according  to  the  plan  as 
authorized,  it'  is  torn  down.  Overlooking  or  shedding  rain 
upC'U  adjoining  premises  is  forbidden  by  custom.  A  house 
near  cultivuted  land  in  a  village  must  stand  back  8  feet ; 
no  fence  higher  than  8  feet  and  no  tall  tree  may  be  put  near 
cultivated  land. 

In  Suwo  kuni^  Yoshihiki  kori,  in  towns,  the  distance 
between  two  houses  must  be  the  length  of  a  tile,  that  is,  1} 
feet.  Overlooking  windows  are  forbidden,  as  well  as  over- 
lookhig  second  stories.  In  Kyuka  koHj  houses  must  stand  2 
feet  from  each  other,  in  order  that  the  rain  may  not  be  shed 
on  the  adjoining  premises.  Houses  may  not  be  built  in 
a  district  devoted  to  cultivation,  unless  for  special  reasons, 
and  then  not  nearer  than  48  feet  to  the  adjacent  cultivated 
land.  Moreover,  the  covering  of  the  roof  with  tiles  is 
forbidden,  reeds  aloue  being  permissible  for  this  purpose.^ 
In  Tsuuo  kori,  the  permission  of  the  deputy  must  be 
obtained  before  building  a  house  on  cultivated  land,  because 
a  law  forbids  the  erection  of  houses  on  rice-land,  except 
where  the  lack  of  rain  or  the  cutting  off  of  irrigation  chan- 
nels has  rendered  the  land  unavailable  for  rice. 

lu  Nagato  kuni,  Amu  koriy  overlooking  windows  in 
dwellings  are  forbidden.  But  in  storehouses  they  may  be  as 
numerous  as  one  pleases. 

Nankaido.  In  Awa  kuni,  Nabigashi  kortf  in  towns,  a 
house  may  if  necessary  be  built  as  near  as  1  foot  from  the 
next  house.     Overlooking  windows  are  prohibited,  except 


1.  The  object  of  this  regulation  does  not  appear,  unless  it  be  the 
disoonragement  of  expensive  structures. 
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when  specially  necessary,  and  even  then  they  must  be 
screened.  In  villages,  every  house  needs  an  a^j^u^ent  space ^ 
in  which  ti>  dry  gruin  and  other  things  ;  and  when  one  plans 
building  a  house,  the  neighbor  comes  and  consults  about 
placing  it  so  as  not  to  cut  ojQf  the  sunlight  from  the  drying* 
ground.  Usually  some  arrangement  is  reached  by  mutual 
consent. 

In  lyo  kuni,  Uwa  kon,  the  shedding  of  rain  on  acyoia- 
ing  land  is  forbidden,  but  this  rule  dues  not  apply  in  the  case 
of  a  low  lean -to. 

Saikaido.  In  Chikuzen  kuni,  Sawara  and  Naka  korit 
when  a  bamboo  grove  adjoins  cultivated  land,  the  overhang- 
ing trees  must  be  cut  down,  a  pole  being  erected  to  deter- 
mine whether  the  tree  ovei  hangs  ;  where  the  grove  is  at  the 
foot  of  a  hill,  the  trees  are  cut  down  for  a  distance  of  48  feet 
from  the  foot  of  the  hill. 

In  Chikugo  /rune,  Yamato  kovi,  in  towns,  houses  may 
stand  close  up  to  the  highway  line ;  but  the  space  between 
two  houses  must  be  1^  feet.  In  villages,  the  space  must  be 
such  that  raiu  is  not  shed  by  either  on  the  adjoining 
premises.  When  cultivated  land  lies  to  the  north  or  west 
of  a  house-site,  the  house  must  stand  9  feet  from  the  line ; 
if  to  the  south  or  east,  8  feet ;  the  object  of  the  rule  is  to 
prevent  the  obstruction  of  sunlight. 

In  Buzen  knnif  Kiku  kori,  the  shedding  of  rain  on 
adjacent  premises  is  forbidden  by  custom,  unless  the 
structure  is  only  a  low  lean-to.  Overlooking  windows 
must  be  guarded  by  screens,  unless  the  neighbor  gives  a 
dispensation.  But  if  the  neighbor  removes  and  a  stranger 
takes  his  house,  the  latter  may  require  a  screen  to  be 
placed,  notwithstanding  the  agreement  by  his  predecessor. 
If  a  tree  grows  so  as  to  overshadow  adjoining  land,  it  must 
be  lopped.  The  trees  of  a  forest  at  the  foot  of  a  hill  must 
be  cut  down  for  a  distance  of  18  feet  from  the  foot  of  the 


1.  Hoghi  (di7ing)-&a  (place). 
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hill ;  bat  the  vUugi^  ^  no  matter  how  great  its  growth,  has 
always  been  left  nntonched.  In  Shimoge  koii,  the  bonnd- 
ary  space  for  houses  is  8  feet.  Trees  growing  so  large  as 
to  overshadow  adjoining  premises  are  cut  down  to  abont 
6  feet  high.  In  Usa  Aon,  the  boondary  space  must  be  snch 
as  to  prevent  the  shedding  of  raiu  on  adjoining  premises. 
There  is  an  instance  in  old  times  of  a  dispute  abont  a 
boundary,  which  was  determined  by  letting  down  a  leaden 
plummet  from  the  extremity  of  the  eaves.  When  a  tree 
grows  so  as  to  ii:Qiire  adjoining  cultivated  land  by  its  shade, 
it  is  lopped,  the  measurement  being  made  by  the  pole- 
erecting  method  above  described. 

In  Hizen  A-t/ni,  Fukaku  A'o;*t,  trees  must  in  villages  be 
placed  8  feet  from  the  adjoining  boundary.  If  a  tree  grows 
so  as  to  overshadow  cultivated  land,  and  the  neighbor 
petitions  for  redress,  the  branches  must  be  lopped,  under 
the  inspection  of  the  headman. 

In  Hyuga  A*unt',  Miyazaki  and  Eoyu  korU  when  a  tree 
stands  close  to  cultivated  land  in  a  village,  it  is  customary 
to  lop  its  branches  every  two  or  three  years,  under  the 
inspection  of  the  village  officers,  measuring  the  overhanging 
portion  by  the  pole-erecting  method.  In  Usuki  kon,  trees 
planted  near  cultivated  laud  must  staud  8  feet  back  from 
the  boundary.  If  they  grow  so  as  to  injure  the  adjoining 
land,  the  owner  of  the  latter  makes  petition,  on  the  ground 
of  "obstruction  to  cultivation,*'^  and  the  feudal  official 
orders  the  lopping  of  the  branches. 

8.— SUNDRY  BERVITUDES. 

EiNAi.  In  Idzumi  knni,  Otori  kon^  [in  towns]  ,  where 
a  plot  of  "  pouch-land  "  ^  exists,  a  passage  must  be  made  by 
which  the  occupant  can  have  egress  to  the  main  street.  'J'he 
ward-officials  always  see  to  it,  when  such  a  plot  is  trans- 

1.  Deuttia  tedbra,  2.  Saha-Mawati.  8.  Fukuro-chit  a  plot  shut 
off  by  other  land  from  aocess  to  the  streets. 
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ferred,  that  the  passage  is  not  closed,  for  otherwise  the  buyer 
woald  find  himself  in  a  dilemma  and  [indirectly]  the 
commnnity  would  be  a  snfferer.  The  closing  of  such 
outlets  has  for  generations  been  the  subject  of  a  prohibition, 
and  the  rule  is  still  strictly  observed  by  all. 

ToKAiDo.  In  Kai  kimi,  Yamanashi  kon,  where  there 
is  on  A's  land  a  well  which  B  has  a  [prescriptive]  right  to 
use,  B  may  pass  over  the  land  of  A  to  reach  the  well ;  but 
B  must  repair  an  injury  caused  by  him  to  the  road,  and 
must  replace  any  well  implement  lost  or  injured. 

In  Sagami  A*imt,  Ashigara  A-ori,  where  land  is  by  reason 
of  its  natural  position  subjected  to  some  burden,  such  as 
the  reception  of  filthy  waters  flowing  from  higher  land 
to  land  below,  the  condition  of  things  existing  from  ancient 
times  is  strictly  observed,  and  no  alteration  is  made.  But 
as  to  artificial^  burdeus  the  matter  rests  entirely  on  mutual 
agreement. 

TosANDO.  In  Shinauo  Aunt,  Tokai  kori,  there  are 
certain  limitations  on  the  rights  of  a  land-owner.  For 
example,  where  A  is  an  upper  owner  and  B  a  lower, 
and  continual  rains  cause  a  flow  of  water  down  over  the 
land  of  B,  he  cannot  object  to  this,  as  the  upper  owner  has 
a  right  to  have  the  water  pass  off  thus.  Where  a  well  or 
stream  is  at  the  boundary  between  two  estates,  each  owner 
must  so  use  it  as  not  to  injure  the  other.  Those  who  use 
the  water  of  a  stream  in  the  upper  portion  must  not  so  foul 
it  as  to  injure  those  who  use  it  below.  In  Minochi  Aoit, 
where  a  common-pasture^  or  a  spring  is  situated  in  village 
A,  but  villages  B  and  C  are  by  custom  entitled  to  use  the 
water  or  to  cut  the  grass,  village  A  has  a  right  to  fix 
a  time  for  the  exercise  of  these  rights  each  year,  and  the 
others  must  abide  by  this  restriction. 

In  Rikuzen  Aiott,  Toda  hon,  a  well  used  by  a  number 
of  persons  in  common  must  be  repaired  at  the  common 


1.  Jinko.     2.  Maguia-ba. 
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expense.  Those  who  thas  come  in  from  other  land  to  make 
nse  of  the  well  need  not  pny  any  rent  for  the  passage  over 
the  land  where  the  well  is  situated. 

In  Uzen  ktmi,  Okitama  korij  those  who  use  the  water 
of  a  stream  in  its  upper  portion  must  not  foul  it.  Where 
A  and  B  have  equal  rights  to  the  use  of  the  water  of  an 
irrigation  aqueduct,  A  heing  the  upper  owner,  A  most  not  foul 
the  water  or  stop  its  flow  or  erect  a  mill  without  the  consent 
of  B.  Nor  must  he  so  obstruct  the  stream  as  to  flow 
the  laud  of  A  to  the  latter 's  injury.  Where  A's  laud  is  so 
situated  [in  a  town]  that  he  cannot  reach  the  highway 
without  passing  over  the  land  of  B,  B  must  allow  A  to  pass 
over  his  liind,  without  charging  auy  rent.  But  A  must  keep 
the  passage  iu  repair. 

HoKUROKUDo.  In  Kaga  kuni,  Ishiknwa  kon^  [in  towns] 
where  A*s  house  is  so  situated  that  the  family  must  walk 
over  B's  land  in  order  to  reach  the  highway,  A  need  not  pay 
nny  rent,  but  must  keep  the  passage  in  repair  and  iree 
from  obstruction.  In  Yenuma  /rort,  where  the  owner  of 
rice-land  iutends  to  erect  a  dike  to  keep  out  water,  the 
acyacent  owners  may  object,  if  its  erection  would  injure 
them.  In  Kawakita  kori,  where  the  source  of  a  stream 
used  for  irrigation  by  village  B  lies  in  village  A,  the  former 
hires  the  land  of  village  A  where  the  stream  passes,  paying 
the  taxes  and  sundry  charges.  Sometimes,  however, 
village  A  presents  the  land  to  village  B,  and  the  latter 
presents  another  piece  in  exchange  to  the  former,  the  title 
being  transferred  in  each  case.  But  whatever  method  is 
adopted,  village  B  alone  has  the  obligation  of  keeping  the 
channel  in  repair.  Where  a  well  on  the  laud  of  A  is  used 
also  by  B.  who  has  no  well,  the  expense  of  repairing  it  must 
be  borne  jointly. 

In  Echu  kuni,  Imizu  kon,  the  lower  oMmer  must 
receive  the  water  flowing  from  the  land  of  owners  above ; 
nor  can  he  erect  an  embankment  to  set  back  the  water  upon 
the  upper  land.     On  the  other  hand  the  upper  owner  must 
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not  make  a  channel  which  sheds  upon  the  lower  land  water 
which  would  not  otherwise  have  gone  there. 

In  Echigo  huiit  Kambora  kori,  where  there  are  8  plots 
of  land,  eacii  (for  instance)  10  ken  in  length,^  and  two  of 
them,  B  and  C,  ore  *'  pouch-land,"  B  has  a  right  to  pass 
ont  to  the  highway  over  A's  plot,  and  C  over  both  B's  and 
A*8 ;  B  pays  a  rent  to  A,  and  C  to  B,  but  not  G  to  A. 

In  Siido  Aim/,  Sawata  kori,  there  is  a  town  district 
nnmed  Aikawn,  built  upon  the  slope  and  at  the  foot  of  a 
steep  hiU ;  and  each  house  is  obliged  to  allow  the  passage 
through  its  premises  of  the  sewage  from  houses  above. 
Bnt  for  constructing  a  new  drain  a  consultation  and  the 
consent  of  all  parties  interested  is  necessary.  If  a  dispute 
arises  as  to  whether  a  particular  drain  is  an  ancient  one, 
resort  is  hud  for  settlement  to  the  land-register. 

Sanindo.  Ill  Idzumo  kuni^  Shimane  kon\  where  A*s  laud 
is  so  situated  that  he  cannot  reach  the  highway  without 
passing  over  B*s  land,  A  has  the  right  to  do  so,  but  must 
pay  a  rent  to  B  or  else  give  him  a  piece  of  land  as  com- 
pensation. 

Sanyodo.  In  Bizen  kuni,  Kamimichi  kori,  where  the 
residents  of  plot  B  are  accustomed  to  use*  a  drain  or  take 
water  from  a  well  in  plot  A,  they  must  pay  a  compensation 
for  the  use  of  the  drain  or  the  passage  over  the  land.  Those 
on  plot  A  must  not  close  the  drain  to  the  injury  of  the 
others,  nor  refuse  to  permit  their  passage. 

In  Suwo  kiini,  Kyuka  /fort,  where  those  living  on  plot 
B  are  accustomed  to  use  a  well  on  plot  A,  the  owner  ci 
A  must  not  close  the  passage  used  by  those  from  plot  B. 
Bnt  if  its  use  reduces  the  value  of  plot  A,  the  latter  must 
pay  half  the  loss.  Where  B  cannot  reach  the  highway  with- 
out passing  over  A*s  land,  A  must  not  close  the  passage  to  B ; 
bnt  the  expense  of  maintaining  it  must  be  borne  by  both  in 
equal  shares. 

1.  One  A*«ii= about  6  feet. 
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Nankaido.  In  AwMJi  kuni,  Tsmui  kori,  where  there 
are  three  or  four  villmges,  one  above  the  other,  the  lower 
villages  are  boand  to  receive  the  rain-water  or  river- water 
which  flows  down  from  the  npper  villages  ;  while  the  latter, 
on  the  other  hand,  are  bound  not  to  fool  it  to  the  ii\jary  of 
the  former. 

lu  Awa  kuni,  Mijoshi  koi%  on  hill  sides  there  are  often 
so-called  "  stair-fields."^  The  plots  are  sitoated  on  a 
number  of  diflerent  leveb,  each  one  rising  above  the  other 
like  steps  of  a  staircase.  The  plots  are  owned  by  various 
persons,  the  boundary  between  one  plot  and  the  next  higher 
one  being  the  farthest  point  ou  the  bank  to  which  the  lower 
owner  can  reach  with  his  sickle  and  cut  the  grass.  The 
upper  owuer  is  bound  to  remove  all  trees  and  grass  grow- 
ing ou  the  bank  down  to  the  boundary,  in  order  that  the 
lower  land  may  not  be  injured  thereby.  This  is  known  as 
"  shade-cutting." 

Sakaido.  In  Chikugo  hnii,  Mitsuma  A'on,  where  A 
cannot  reach  the  highway  without  passing  over  B's  land, 
B  must  not  obstruct  bis  passage,  but  may  claim  rent  from  A. 

In  Hizen  hmi,  Mntsnra  kori,  where  a  strip  of  sloping 
bank  lies  between  a4jacent  plots,  one  of  which  is  higher 
than  the  other,  the  bank  is  regarded  as  belonging  to  the 
lower  owner.* 

In  Satsuma  kuni,  Satsnma  ko^'i,  the  slope  of  a  bank  of 
this  sort  belongs  to  the  upper  owner,  unless  the  parties 
agree  otherwise.  But  in  the  latter  case  the  lower  owner  is 
bound  not  to  alter  the  bank  in  such  a  way  as  to  deprive 
the  upper  plot  of  its  support. 

4.— USUFRUCT." 

Cases  where  one  receives  the  income  of  land  without 
liaving    the    ownership    are    rare.     There    is   a   so-called 

1.  HoMhigO'dempata,  2.  So  as  to  give  bim  the  control  and 
enable  him  to  preveni  the  iDJory  referre<l  to  under  kyf%  hmt,  tupra. 
Z,  Nyu    (enter,    come    to   band,   reoeive)*^aArtt  (amoaut)  $hotoku 


44  PBIYATB  ULW  DT  OLD  JAPAN  : 

** retirement  exemption/*^  by  which  the  father,  who  on 
retirement  from  the  headship  gives  the  patrimony  to  his 
son,  receives  for  his  own  use  the  profits  of  a  certain  portion 
of  the  land.  This  right  lasts  daring  the  father's  lifetime. 
Bat  there  is  no  procedare  in  the  natare  of  a  public  sanction, 
the  matter  beiug  asoally  arranged  between  father  and 
son ;  so  that  no  general  statements  can  be  made  in  re- 
gard to  it.^ 

6.— TEMPLE  ENDOWMENTS.* 

EiNAi.  In  Settsa  kuni,  Higashinari  kon^  when  laud 
is  given  to  a  temple  for  supplying  the  expense  of  a  celebra- 
tion or  of  prayers  or  offerings  for  the  dend,  villagers,  known 
as  ''mauflging-representatives/'^  take  charge  of  the  pro- 
perty, collecting  the  profits  and  paying  the  rice-tax  and  sandry 
•charges;  so  that  the  priests  have  not  the  complete  pro- 
perty s  ill  the  land. 

ToKAiDo.  In  Kai  kuni,  Koma  koti,  land  donated  by 
the  Takeda  family'  is  termed  '*  blnckseal  land;"^  by  the 
Tokngawa  family,  *' red- seal  laud.'*'  Donations  were  also 
received  from  various  other  daimyo.  Since  the  period 
Ewambun  (1661-167B)  cultivated  and  other  lands  belonging 
to   farmers  have  been  contributed  to  temples.'    No  taxes 

(aoqaisition).  In  the  ne^f  Codes  yo  {jM/f^-yeki  (profits,  fruits)  is  the 
term  for  the  right  teohnically  known  as  **  nsnfruot.*'  1.  Inkyo-men. 
2.  But  much  might  hare  been  learned.  The  next  section  belongs 
perhaps  under  this  head.  8.  Kifu  (grant,  endow) -c^t.  4.  Sevnikata' 
sodai.  5.  Shoyu-seiuai,  6.  One  of  the  most  puwerfal  families  of 
the  Middle  Ages,  whose  most  famous  chief  was  Takeda  Shingen. 
7.  KokU'inchi.  8.  Shu-inchu  a  seal  customarily  used  by  the  Shogan 
in  granting  tax-free  lands.  9.  No  reference  to  an  edict  of  that  date 
can  be  found.  It  seems  as  though  a  negative  may  have  been  hen 
omitted,  for  elsewhere  there  had  been  prohibitions  against  temple- 
donations.  See  Chapter  I.,  Kaga  kuni,  iupra.  But  it  may  have  been 
that  the  prohibitions  of  the  Middle  Ages  against  such  donations  had 
continued  in  force  in  Kai  until  the  above  period. 
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are  imposed  on  black-seal  or  red-seal  donations.  Bat 
farmers*  donations  had  to  pay  a  portion  of  tbe  produce  as 
a  tax. 

TosANDO.     In  Shinano  kuni,  Takai  hori,  temples  are 

not  permitted  to  pledge  or  hypothecate  their  endowed  lands, 
whether  contributed  by  the  feudal  lord  or  by  farmers, 
though  they  have  full  right  to  the  produce.  Land  given 
to  a  Shinto  temple  is  termed  **  perpetual  celebration  fund;*'^ 
to  a  Buddhist  temple,  '*  perpetual  tablet  fund ;" '  in  all  cases, 
it  is  given  forever,  not  for  a  term.  Those  who  take 
cultivated  or  residence  land  iu  pledge  or  hypothec  from 
temples  are  by  an  old  law  punishable,'  even  though  tbe 
transaction  be  not  a  secret  one.  Iu  Saku  kori,  donated 
land  is  controlled  by  tbe  temple,  and  the  donor  has  no 
interest  in  it.  But  tbe  temple  cannot  dispose  of  it  at 
pleasure.^  In  Ogata,  kon,  tbe  name  of  the  temple  is 
substituted  in  the  title-deed  for  that  of  the  former  owner  of 
the  land,  but  the  latter  is  written  alongside  in  the  document. 
Ill  Hanu  kmi,  the  managing  priest  of  the  temple  gives  the 
donor  a  document  acknowledging  the  gift.  But  the  owner- 
ship' remains  iu  the  donor  as  before,  tbe  temple  having 
only  the  usufruct. 

In  Rikuzen  kuni,  Toda  kon,  when  donations  are  made, 
a  transfer  ^  may  be  recorded  ( in  which  case  the  temple  pays 
the  rice  tax  and  sundry  charges)  or  may  not  be  recorded 
(in  which  case  the  donor  continues  to  pay  them),  the  latter 
being  more  common,  and  no  document  being  needed  iu 
that  case.  (Since  the  Restoration,  lands  of  the  former  sort 
have  been  regarded  as  belonging  to  the  temple  ;  of  the  latter, 
to  the  donor). 

1.  Eitai-saiten-ryo,  2.  Eitai-ihai  (a  wooden  or  metal  tablet ; 
usually  in  the  shape  of  a  grave-stone,  inscribed  with  the  name  of  one 
for  whom  prayers  are  to  be  offered) -ryo.  8.  Ill  Gembun  (1738). 
See  Rudorff,  Tokugawa  Oeietzsammluiigf  p,  55,  4.  Lit.,  make  free 
vriih(jiyuni8uru).  See  the  law  «ifj7ra.  5.  Sliayuken.  Q,  Takannki 
{striking  out  the  assessment-entry). 
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I 

In  Uzen  kunit  Okitama  /ron,  iu  donatioiiH  to  temples, 
sometimes  the  ownership  is  traueferred,  sometimes  only 
the  usufruct.     The  former  is  the  general  practice. 

In  Ugo  hmti,  Hirnga  hart,  in  donations  to  Boddhist 
temples,  a  document  is  made  out,  certifying  that  the  land  is 
giveu  to  the  temple  forever,  and  ofiScially  sealed  hy  the 
headman,  and  is  given  to  the  temple,  the  transfer  ^  being 
noted  in  the  register.  Land  so  given  comes  into  the  owner- 
ship of  the  temple  in  question. 

HoKUROKUDo.  In  Eaga  kunit  Ishikawa  /ron,  when 
garden-land^  or  a  building-plot^  is  donated  to  a  Buddhist 
temple,  the  taxes  are  paid  by  the  ward  or  village,  and  the 
priests  have  no  power  to  dispose  of  it.  Sometimes  a  small 
amount  of  cultivated  land  is  giveu,  being  known  as  "  Buddha 
consecrated-land  "  and  subject  to  the  above  conditions.  No 
document  is  necessary. 

In  Echigo  kuni,  Uwonuma  kori^  donation  to  a  temple  is 
accomplished  by  noting  the  trausfer  ^  in  the  register  at  the 
village  office  and  delivering  the  land  fo  the  temple,  with  a 
donation  deed  having  the  counterseal  of  the  donor's  relatives 
and  the  official  seal  of  the  headman.  The  temple  thereafter 
pays  taxes  and  incidental  charges.  Sometimes  the  donor, 
without  dehveriug  possession  of  the  land,  endows  the  temple 
with  the  annual  profits  of  the  laud ;  ^  this  is  called 
**  income-donation,"  ^  and  the  headman  never  puts  his 
official  seal  upon  such  a  deed. 

Sanindo.  In  Iwami  kum\  Naka  koti^  the  managing 
priest  pays  the  rice-tax  and  sundry  charges  on  donated  land; 
but  may  not  sell  or  pledge  it  at  will.  The  profits  are  applied 
to  the  maintenance  of  the  temple-structure ;  the  surplus,  if 
any,  goes  to  the  priests  themselves. 


1.  TakanukL  The  nuki  (strike  oat  probably  refers  to  the  striking 
ont  from  the  liflt  of  tnxable  land.  Tbe  plot  would  of  oourae  be  entend 
in  the  register  in  tlie  proper  i^lace  as  owued  by  the  temple.  2.  Siwa- 
chi,    3.  Shiki-chL    4.  Tokwnai.    5.  Kifu-vuii, 
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In  Id:e.amo  kuni,  Elamikado  kori,  Yrhen  land  is  donated  to 
the  Greai  Temple,^  the  lords  of  the  fief  ^  (Gh^ima  and  Kita- 
jima  fiimilies)  have  control  ^  of  it ;  if  it  is  given  to  a  local 
temple,^  the  parishioners.^  In  either  case  the  profits  are 
accomnlated  and  devoted  to  the  maintenance  of  the  hnild* 
ings.  In  Shimane  kori,  in  Shinto  temples,  the  profits  of 
donated  land  are  in  most  cases  donated  to  the  maintenance 
of  the  hnildings,  under  the  supervision  of  a  manager,  0  and 
the  pt'iests  may  not  make  free  with  them.  But  in  the  case 
of  Buddhist  temples,  the  priests  collect  the  profits  and  apply 
them  as  they  please  ;  however,  they  may  not  pled^re  or  sell 
the  laud  at  will. 

Sanyodo.  In  Mimnstika  kuni,  Shonan  kori,  the  priests 
manage  7  donated  land  themselves,  paying  the  rice- tax  and 
sundry  charges  and  keeping  the  remainder  ;  hut  they  may 
not  pledge  or  sell  the  land. 

In  Suwo  kuni,  Yoshihiki  koiif  land  donated  to  a  SLinto 
temple  is  cultivated  hy  the  neighhoring  farmers  and  the 
profits  are  applied  to  the  maiutennnce  of  the  buildings ;  so 
that  the  laLd  is  not  at  the  free  disposal  of  the  priests.  The 
profits,  however,  of  Itind  donated  to  a  Buddhist  temple  may 
be  taken  by  the  priests ;  but  they  cannot  dispose  of  the 
land  itself  by  Lypothecating  or  pledgiDg  or  selling  it. 

Nankaido.  In  Awaji  kuni,  Tsuna  /roW,  donated  laud  is 
used  for  the  expense  of  a  perpetual  light  in  the  temple  or 
for  offerings  to  the  deity ;  and  the  donor  inscribes  on  the 
deed  the  name  of  the  temple  and  the  fact  that  the  right  of 
mortgage  nnd  sale  is  given.  Still  it  sometimes  occurs  that 
the  land  is  restored  to  the  donor,  after  mutual  deliberation, 
if  it  appears  that  he  is  in  distressed  circumstances. 

In  Tosa  ktmi,  Eochi  Aon',  the  donor  of  temple-land  has 
the  right  to  take  it  back,  if  he  falls  into  need. 

1.  Taishaf-— one  of  the  two  chief  ualional  Shinto  temples. 
2.  Kuni-liulo, — an  old  word  fir5(t  Ufleil  more  thnn  a  tlionBand  years 
ago.  At  tliat  time  it  signified  a  five  laiuUowner.  See  Simmon.s* 
'*  Notes  on  Laud  Teimre.  etc.,"  pp.  6o,24C.  S.  Shihui,  4.  Ujigami^ 
5.  VJiko.    6.  Shihainin.     7.  Tori-atntkai. 
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Saixaido.  In  Chikngo  Aruiit,  Mitsama  kori,  iu  donaUous 
of  land  to  temples,  sometimes  the  ownership  of  the  land  is 
given,  sometimes  only  the  right  of  receiving  the  income 
from  it,  and  there  is  no  regular  practice ;  hut  it  is  usual  to 
prescribe  that  the  profits  shall  he  applied  chiefly  to  the 
general  expenses  of  the  temple  and  not  to  the  personal 
expenses  of  the  priests. 

e.—FORESTS.  ^ 

KiNAi.  Iu  Yemato  hifii,  Yoshino  kori,  some  of  the 
farmers  of  the  middle  and  higher  classes  own  forest-land 
several  tens  of  cho  ^  in  area.  They  sell  the  standing  wood  ^ 
to  commercial  houses  in  Osaka,  Sakai,  and  elsewhere. 
These  houses  often  furnish  saplings  of  cryptomeria^  or 
cypress,^  which  the  land-owners  plant  and  care  for,  and  the 
matured  trees  after  80,  50,  or  even  100  years,  are  sold  as 
directed  by  the  commercial  houses,  the  laud-owners  receiving 
for  themselves  five-tenths  of  the  proceeds  of  the  sale. 
Several  saplings  are  originally  planted  in  each  tsuho^  of 
laud,  and  these  as  they  grow  are  cut  from  time  to  time,  so 
that  finally  only  one  tree  remains  in  perhaps  several  tsubot 
at  the  end  of  40  or  50  years.  These  are  the  perquisites  of 
the  lund-ownei".  "When  the  whole  forest  is  deuuded  by  the 
tree-buyers,  the  land  must  of  course  be  restored  to  the 
owners,  who  are  called  **  forest-keepers."  ^  The  land-tax 
is  paid  by  the  land-owners,  not  the  tree-bu3'ers. 

ToKAiDO.  In  Ise  hmiij  Wataraye  Aon,  timber  in 
forests  belonging  to  individuals  or  to  a  village  may  be 
disposed  of  by  its  owner  at  pleasure.  Forests  ownetl  by 
the  assembly  office  for  civil  aftairs  of  the  Sacred  Domain 
(the  headquarters  being  at  the  temple-sites  of  Uji  and 
Yamada)  may  be  used  for  wood  or   grass  by  the  people 


1.  Rimhoku,    2.  About  2}  acres.      3.  Tachi-Jii.      4.  Surji  [Cryp- 
tomeria  japonica).   5.  Huwki  {Retini»pora  obtiua),    6.  Anareanboa 
aix  foot  square.     7.  Yama-ban, 


PART  V. — ^profebtt:  civii<  customs.  49 

of  the  neighborbood  without  any  charge ;  bat  as  no  large 
timber  is  allowed  to  be  cut,  the  rule  is  that  a  sickle  may 
be  carried  by  those  who  enter,  but  not  a  saw.  But  in 
the  forests  adjacent  to  the  two  temples  themselves  not  even 
ft  fallen  leaf  may  be  picked  up. 

In  Totomi  kuni,  Sano  kon,  any  one  may  enter  a  forest 
belonging  to  his  village  and  cut  grass  ;  cutting  with  a  sickle 
in  a  forest  is  pei*missible,  but  not  such  cutting  as  is  done 
with  a  saw,  because  the  timber  is  used  by  the  village,  after 
due  consultation,  for  the  pa3rment  of  village  expenses  and 
for  the  repair  of  river -banks. 

In  Kai  kiiniy  Eoma  kon,  forests  are  owned  by  villages 
or  by  individuals.  In  the  former  case  the  forest  is  kept 
standing  as  a  protection  against  gales  or  for  use  in  some 
extraordinary  need.  A  sale  is  made  after  a  consultation  of 
all  the  villagers 

In  Idzu  Afint,  Takata  A'ort,  forests  belonging  to  an 
individual  are  called  **  private  forests,"  i  aud  the  owner  can 
dispose  of  the  timber  as  he  pleases.  Forests  belonging  in 
common  to  a  number  of  villages  ^  are  culled  "  deep-water 
forests  '*  and  cannot  be  sold. 

In  Kikuzeu  kniii,  Toda  kori,  there  nre  several  sorts  of 
forest-land.  One  is  known  as  '*liind-appurtennnt  forest;''^ 
it  is  owned  by  the  feudal  lord,  and  no  taxes  are  imposed  on 
it ;  bat  the  villages  are  allowed  freely  to  make  use  of  it* 
(Since  the  Restoration  these  have  gradunlly  been  sold  and 
have  come  into  the  bands  of  the  rich  [land-owners] ,  who 
themselves  take  all  the  timber  and  grass  and  allow  no  one 
else  to  do  so).  Another  sort  is  known  as  '*  waste-place."^ 
There  is  here  a  great  deal  of  grass -land.  No  taxes  are 
imposed,  but  the  villages  pay  somethiug  for  the  privilege 
of  taking  the  profits.  The  amount  was  proportioned  to  the 
assessed  production  of  the  village  ;  ^   and  when  a  villager 

1.  Uchiyavia.    2.  Iriai  mura-tichi.    3.  Ji-zxikiyama ;    the  con- 
nectiou   is   not  apparent.     4.  Are-ba,    6.  *•  This  corresponds  to  tbe 
present  district-tax   (ku-hi)"  tbe  author   adds  in   o  note. 
Ft.  T.— 4. 
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cut  timber  or  mowed  grass  he  paid  a  certain  sum  to  the 
villnge.  Another  sort  is  know  as  *'  loDg-lease  forest ;"  ^ 
this  is  owned  by  the  feudal  lord,  but  the  use  of  it  is  given  to 
private  persons  on  paymeut  of  a  fee,  and  they  may  cat 
timber  or  mow  grass  as  they  please.  There  are  also 
private  forests ;  but  even  in  these  there  are  certain  trees 
which  may  not  be  cut  by  the  owner  withont  permission  from 
the  feudal  office ;  these  are  pine,^  cryptomeria,^  C3rpress,^ 
elm,^  katsuraf^  pagoda-tree,^  $hiqjifi  camphor,^  ran,^ 
maple,^^  apricotjiA  white  mulberry,^  and  others.  The  petition 
for  permission  to  cut  must  go  to  the  feudal  deputy ;  ^^  but  if 
more  than  80  trees  of  a  size  greater  than  8  feet  in  circum- 
ference are  to  be  cut,  the  petition  must  go  to  the  magistrate^ 
through  the  deputy.  There  is  also  a  sort  of  forest  known 
as  **  official  tax  forest.*' ^^  In  former  times  no  tax  was 
imposed,  though  the  land  was  owned  by  individuals ;  after- 
wards taxes  were  imposed,  and  since  then  the  owner  may 
cut  timber  as  he  pleases.  The  taxes  are  estimated  as 
follows.  Th^  feudal  official  takes,  say,  an  area  of  1  cAo,^^ 
and  reckons  that  the  trees  of  1  tan  will  be  cut  in  the 
first  year,  estimating  10  years  as  the  time  required  for  a  new 
growth  on  that  spot ;  then  the  value  of  the  timber  from  1 
tan  is  reckoned,  the  expense  of  carriage,  etc.,  subtracted, 


1.  I  {Bi&y)-ku  (long  time)-ne  (root,  tree).  The  above  is  tbe  most 
plausible  signification.  2.  MaUu,  The  word  "  pine,"  tlioagh  not 
strictly  aocurate,  will  be  used  for  matsu.  A  yariety,  himematsut 
apparently  Pinus  paroiflorty  is  also  named  in  the  text.  8.  Sugi- 
4.  Hiuoki.  This  is  Retinitpora  obtuta.  The  Sawara  {Eetiniifora 
phi f era)  is  also  named,  and  a  variety,  MLioara  $eiy  which  Bein  does 
not  mention.  For  all  these  trees,  of.  Bein,  vol.  II.  5.  Keyaki. 
Q.  Cercidiphylhtm  japonieum.  7,Yet\jul{Sophorajaponica),  8.  Ca/o- 
panax  rieinifoUa,  9.  Kusunoki,  10.  Bein  does  not  give  tbif. 
11.  Momiji,  12.  Mxime,  commonly  called  "plnm"  by  foreigners 
in  Jnpan.  18.  Kmca.  14.  Daihcon,  15.  Bugyo^  probably  tbe  kmri' 
hugyo,  who  managed  all  the  affairs  of  a  large  district.  16.  Gonenga- 
yama^  now  called  zeiyama.  17.  1  c/(o=  about  2^  acres,  1  0^0=10 
tau. 
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and  the  probable  net  proceeds  ascertained.  Foar-tenths  of 
this  are  to  be  paid  in  taxes  ;  the  rest  the  owner  takes.  In  the 
Second  year,  the  process  is  repeated  for  another  tan  of  area ; 
and  so  on,  until  after  10  years  the  tax  is  again  assessed  on 
the  first  tan.  Forests  owned  by  a  whole  village  are  exempt 
from  taxation,  and  may  be  cut  without  restriction.  UsuaUy 
the  trees  are  cut  and  sold  by  the  village  itself,  and  the 
proceeds  divided  among  the  villagers  equally.  Ordinary 
trees  [not  having  a  salable  value]  are  cut  and  divided 
equally  among  the  villagers.  Forestd  of  the  feudal  lord  are 
managed  by  forest-officials ;  and  no  one  may  cut  the  timber 
except  when  it  is  sold  by  the  lord.  There  is  a  sort  of  forest 
known  as  "  possession-forest/*  ^  exempt  from  taxes  and 
managed  by  the  villages.  Each  villager  contributes,  accord- 
ing to  his  assessed  production,  to  the  expense  of  taking  care 
it  of.  (After  the  Restoration,  the  land  was  planted  with  trees 
and  given  to  the  feudal  office,  which  appointed  a  forest- 
keeper  ; '  so  that  the  forest  has  come  entirely  into  the 
hands  of  feudal  officials  and  the  people  have  no  rights  in  it).^ 

In  Uzen  kunif  Okitama  kori,  one  who  cuts  timber  on  a 
mountain  has  the  right  to  get  it  to  the  foot,  even  though  he 
passes  over  others*  land  in  so  doing  and  injures  their  trees. 

In  Ugo  kuni,  Akita  korif  the  owner  of  forest-land  may 
cut  timber  as  he  pleases,  except  that  permission  must  be 
obtained  from  the  forest-superintendent^  before  cutting 
cryptomeria  or  cypress.^  If  more  than  100  of  these  sorts 
are  to  be  cut,  the  preliminary  inspection  of  the  land  is  made 
by  the  forest-superintendent  himself ;  if  less,  by  a  keeper.^ 
In  the  former  case,  8  out  of  every  100  (called  the  *'  official- 

1.  Shcji-yama.  2.  Yamamori.  8.  This  passage  must  haye  been 
written  early  in  the  seyentiee  or  in  forgetfnhiess  of  the  changes  by 
whieh,  in  Angnat,  1871,  the  han,  or  olan-fiefs,  became  hen  or 
prelectnrss  under  the  Central  Gk>yemment.  But  perhaps  in  these 
western  mountain  districts,  the  word  han  still  lingered  when  Mr.  Ikata 
yisited  them,  and  was  applied  to  the  prefeotural  authorities* 
4.  Bokuzan-kata,    5.  Hinoki,    6.  Yamamori. 
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percentage  "  ^ )  are  to  be  given  to  the  feudal  lord  ;  but  these 
the  owner  then  proceeds  to  buy  back.  There  is  no  fixed 
percentage  where  less  than  100  are  cut ;  nor  is  there  any  in 
case  of  pine  timber,  which,  by  the  way,  is  also  not  to  be 
cat  without  permission. 

HoKUROKUDO.  In  Kaga  kunu  Ishikawa  kori,  a  law  of 
the  fief  requires  that  permission  must  be  obtained  in  order 
to  cut  down  any  of  the  so-called  "seven  timbers  "  (pine, 
cryptomeria,  oak,^  paulowuia,^  elm,^  C3rpre88,  and  fir^), 
whether  owned  by  an  individual  or  by  the  village  in  common. 
The  mountain  pines  are  ranked  with  the  forests  belonging  to 
the  fief  and  are  forbidden  to  be  cut.  Ordinary  trees  owned 
by  the  village  in  common,  such  as  those  planted  to  prevent 
snow-slides  on  a  mountain  side  or  to  keep  off  the  wind  or  to 
protect  against  storms  from  the  ocean  (all  these  are  known  as 
'*  shelter  from  calamities  *'),  may  be  cut  down,  but  not  wan- 
tonly. In  Nomi  /coW,  one  may  have  the  right  of  possession  of 
another  person's  forest-land,  and  may  sub-let  it  for  a  period 
not  longer  than  the  lessor *s  own  term,  but  notice  mast 
first  be  given  to  the  owner. 

In  Noto  hinif  Hoshi  kon,  forests  along  the  sea  shore 
are  called  '*  fish-touching  forests,"  ^  and  the  owner  is  under 
an  obligation  not  to  cut  them  down.  If  such  land  belongs 
to  another  village  tban  that  in  which  it  is  situated,  the  latter 
pays  a  rent  to  the  former  to  secure  its  preservation.  la 
Suzu  kori^  the  so-called  **  seven  timbers  '*  (pine,  cryptomeria, 
elm,  fir,  oak,  paulownia, — ^these,  when  greater  in  circumfer- 

1.  0-wariai,  2.  Kashi,  8.  Kiri,  4.  Ttuki  (same  as  keyaki), 
5.  Toga  (same  as  tMtiga) ;  Abies  tmga,  6.  Vwo-tsuki-sanrin.  The 
refereuco  is  to  the  protection  which  these  forests  were  intended 
to  give  against  ocean  storms  (see  the  preceding  paragraph).  T$uki 
is  prolific  in  idiomatic  uses ;  bat  the  idea  is  possibly  that  the  fish 
almost  **  stick  to "  (this  is  an  admissible  meaning)  the  trees  when 
dashed  against  them  by  the  waves.  Observe  that  in  the  Japanese 
thought  **fish"  is  the  active  subject,  ** touch"  the  verb  denoting 
its  action ;  the  *'  Uuki  "  is  not  predicated  of  the  forest,  bat  of  the 
fish. 
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once  than  1  foot — and  ebestnut  ^  — when  greater  than  5  feet) 
may  not  be  cat  down,  even  on  private  land,  unless  permission 
is  received  from  the  feudal  official  to  do  so  ou  the  ground 
that  one  cannot  otherwise  pay  his  taxes. 

In  Echu  knniy  Nei  kori,  timber  belonging  to  a  Shinto 
temple  may  be  cut  down  by  the  village,  on  consultation 
with  the  temple-chief,  and  is  regarded  as  a  common  posses- 
sion of  the  village. 

lu  Echigo  knni,  Uwonuma  koii,  timber  belonging  to 
the  temple  of  the  local  deity  cannot  be  cut  except  upon  a 
consultation  of  the  whole  village,  and  it  is  the  custom  to 
apply  the  timber  or  its  proceeds  to  the  use  of  the  temple. 

Sanindo.  In  Idaumo  kunit  Shimane  koH,  where  a 
forest  is  owned  by  a  village  in  common,  the  timber  is  used 
for  the  repair  of  aqueducts,  dams,  roads,  and  bridges ;  but 
sometimes  it  is  sold  and  the  proceeds  used  to  help  out  the 
village  expenses.  Forests  owned  b}"*  individuals  may  be  out 
by  them  as  they  please. 

In  Iwnmi  kiinit  Naka  koHf  when  pine  timber  is  cut, 
even  in  private  forests,  one-tenth  of  the  value  must  be  given 
to  the  feudal  lord. 

In  Bizen  kunif  Kamimichi  kon,  even  in  private  forests 
the  inspection  and  permission  of  the  chief  headman  must 
first  be  asked  before  timber  can  be  cut ;  but  in  any  case  a 
law  prohibits  a  complete  destruction  of  timber,  requiring  a 
certain  number  of  ii'ees  per  tsubo  to  be  reserved. 

In  Suwo  kunif  Yoshihiki  hni,  one  may  obtain  permission 
from  the  feudal  lord,  on  payment  of  a  small  tax,  to  occupy 
forest-land  of  the  lord  and  take  all  the  profits  issuing 
therefrom.  Such  land  is  called  '' officially- loaned  forest 
land."& 

In  Suwo  kuni,  Eyuka  kon,  the  individual  owners  of  a 
private  forest  mark  the  boundaries  of  their  portions  by  stones 
or  trees ;  and  such  boundary  trees  no  one  may  cut.     But 


1.  Kuri.    2.  O-azuke-yama* 
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even  in  private  forests  the  fendal  official  seals  eertain  of  the 
largest  useful  trees,  sach  as  camphor,  pine,  cypress  and 
cryptomeria,  [thns  prohibiting  their  destruction  without 
permission] . 

In  Nagato  kuni,  Amu  frort,  there  are  in  every  villsge 
two  or  three  forests  to  supply  wood  for  river-bank  palisades, 
heavy  beams,  bamboo  dike-frames,  river- depth  indicators, 
wells,  aqueducts,  dams,  and  other  useful  purposes.  These 
places  are  called  ''  public- works  forests  ;  *'  and  whenever 
there  is  to  be  a  timber-felling,  the  village  first  obtains 
permission  from  the  feudal  official.  There  are  also  places 
called  **  loss-compensating  forests*'  the  common  property  of 
of  the  village.  These  are  places  reserved  for  relief  on  occasions 
of  special  expense  in  a  village  undertaking,  or  of  general 
distress  among  the  people.  For  cutting  these  as  well  as 
private  forests  the  permission  of  the  feudal  office  must  first 
be  obtained.  In  Toyoda  k<n'i^  the  best  tree  in  every  forest, 
whether  owned  by  an  individual  or  owned  in  common  by  a 
village,  is  selected  by  the  feudal  official  and  entered  in  an 
official  book.  1  This  tree  is  called  "  book-tree  "^  and 
cannot  be  cut  down.  If,  however,  it  it  is  required  for  some 
public  purpose,  such  as  the  repair  of  a  bridge,  the  next 
best   tree  is  selected  and  entered   instead    in  the    book. 

Nankaido.  In  Awa  kum\  Mima  kori,  headmen,  country 
samuraif^  and  others  owning  large  forests  often  mnke  a 
profit  by  selling  the  timber  to  those  whose  business  it  is  to 
deal  with  timber  or  woods.  The  transaction  differs  in 
different  cases.  When  timber  for  clogs  ^  is  sold,  the 
price  is  fixed  according  to  the  size  of  the  ravine  where  the 
trees  stand ;  the  timber  is  then  cut  and  taken  down  to  the 
towns.  When  the  timber  is  intended  for  charcoal,  the  price 
is  determined  in  the  same  way,  but  the  charcoal  is  made  on 
the  spot.     When  bird-lime^  material  is  sold,  it  is  taken 


1.  Chobo,    2.Cho-l>oku.    9,  Kyo-thi  (the  wne  9M  gotht).   4.  Gefo. 
5.  Mochi^ — ^made  probably  from  the  Ilex  integra  (moehi  no  ki). 
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from  the  standing  trees,  and  the  price  is  fixed  by  the  number 
of  tnbfals  taken.  When  firenvood  is  sold,  the  trees  are  cut 
into  lengths  of  8  feet  5  or  6  inches,^  and  these  are  heaped 
in  piles  (called  hiro),^  measuring  6  feet  in  height  and  in 
thickness  ;  the  price  is  fixed  by  the  number  of  Mro.  When 
timber  is  sold  for  trays,  cups,  and  other  woodenware  the 
artisans  (called  "  wood- workers  *')  take  their  families  to  the 
forest,  build  huts,  and  stay  there  [during  the  season,] 
moving  about  from  place  to  place.  A  tax  is  due  from  them 
once  in  8  or  4  years ;  and  the  number  of  children  in  a 
family  is  taken  into  account  in  computing  the  tax. 
In  Miyoshi  kori,  there  is  an  officer  called  *'  floating-timber^ 
officer."  When  logs  which  are  being  floated  down  a  stream 
are  dispersed  by  a  storm  or  flood,'  the  officer  goes  about 
examining  the  river-banks  and  collects  all  floating-timber, 
whether  bearing  the  owner's  mark  ^  or  not,  despositing  it 
with  the  village  officers  and  taking  a  deposit-receipt.  Subse- 
quently he  restores  the  marked  timber  to  its  owners,  and 
holds  a  secret-ticket  auction^  of  the  remainder,  the  proceeds 
being  paid  in  to  the  feudal  official  and  laid  aside  for  an 
occasion  of  great  need.  When  the  finder  ^  of  floating  timber 
restores  it  to  the  owner,  the  latter  is  obliged  by  law  to  give 
him  a  reasonable  fee  as  a  reward  for  finding. 

In  Tosa  kuni,  Eochi  k<ni,  private  forests  are  of  various 
sorts, — "  local  forest "  ^  (owned  by  a  village  in  common), 
•*  home-forest "  ®  (owned  by  an  individual),  and  **  clenred- 
upland"'  (sometimes  called  ''cleared  and  changed  up- 
laud  '*  ^0).  Some  of  them  extend  over  a  whole  ravine,  others 
over  several  cho.  In  the  third  kind  mentioned,  the  timber 
is  used  for  firewood  or  charcoal,  and  the  land,  after  being 


1.  The  Japanese  foot  has  10  iDcbes.  2.  This  is  written  in  the 
kana.  8.  Ryu-boku,  4.  Koku-in.  5.  See  Part  II,  "  Sales."  6.  Hi- 
roUnin,  7.  Tol'oro-hayathi.  8.  Ya-gakari  (family-managed).  9.  Ki- 
ri'batake.  10.  Kiri-kaye  hatake.  For  the  explanation,  see  the  next 
lines. 
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cleared  of  undergrowth  and  grass,  is  planted  with  millet,^ 
pulse,^  and  soy-bean  .^  This  is  called  '*  rotation  clearing;  "^ 
for  a  portion  is  cleared  at  a  time,  the  whole  being  finished 
iu  from  16  to  20  years,  and  by  that  time  a  new  growth 
is  ready  for  catting  in  the  portion  first  cleared,  ^lien 
tlie  "  cleared  upland  '*  plot  is  as  large  as  1  tan,  a  tax 
of  2  »ho  of  rice  is  imposed.  The  timber  of  the  forests 
of  the  feudal  lord  is  sold  sometimes  ou  petition  from 
an  intending  buyer,  sometimes  (in  the  case  of  cypress 
and  cryptomeria)  by  secret-ticket  auction.  There  are  two 
methods  of  sale  ;  in  one  (known  as  <*  forest-product  '*  ^)  the 
number  of  trees  is  not  counted,  the  purchase  being  made  by 
the  surface-area ;  in  the  other  (known  as  *^  cutting  the 
btauding  timber  **  ^)  a  count  is  made  of  the  trees  over  a 
certain  size  and  a  price  fixed  on  this  basis.  In  the  former 
case,  the  bargain  is  made  with  the  feudal  official  and  he 
gives  a  certificate  to  the  buyer,  who  usually  goes  to  the 
Osaka  wholesale  houses  and  raises  money  on  it.^  The  tei-m 
during  which  the  timber  is  to  be  cleared  is  usually  10  years, 
but  to  this,  if  necessary,  a  second  term  of  9  years  is  added, 
and  a  third  of  8  years,  the  whole  thus  reaching  27  years. 
The  buyer  usually  counts  on  taking  the  whole  term  for  the 
clearing.  The  forest  is  usually  marked  ofi*  into  8  parts,  the 
lowest  being  cleared  first.  The  price  is  paid  in  two  instal- 
ments; in  a  1000  ijen^  purchase,  for  instance,  400  down  and 
000  at  a  later  time.  In  the  '*  standing- timber  "  sale,  the 
term  for  cuttiug  depends  upon  the  number  of  trees  sold. 

Saikaioo.  In  Ohikugo  knni,  Miike  kon,  the  permission 
of  the  feudal  officials  is  necessary  before  cutting  down  trees 
more  than  5  feet  in  circumference,  even  in  private  forests. 

1.  Iliye ;  for  the  exact  Bignifioance  as  regards  Tarietiea,  see  Rein, 
vol.  II.,  8.  V.  2.  Manxe.  8.  Daizu  ;  a  variety  of  mame,  4.  Mawari-kiri. 
5.  Yaina-thidathi ;  this  is  the  most  probable  meaning.  6.  Taehi-ki' 
piri.  7.  Apparently  to  pny  for  the  timber.  8.  The  author  sometimes 
ubes  yen  where  he  ought  to  have  used  ryo^  the  old  unit ;  yen  were  not 
coined  till  1871. 
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In  Hizen  kunif   Snga  kon^   camphor  trees;  whether 
large  or  small,  may  not  be  cut  down  without  permission  of 
the  feudal  office. 

In  Higo  kuni,  Aso  kori,  there  are  four  kinds  of  forest- 
land, — ''official  forest,'*  1  *'pubHc  forest,'**  ''common 
forest,"  8  and  "  private  forest."  ^  The  people  of  the  locality 
take  care  of  the  official  forests,  so  that  any  one  who  has  a 
ticket  may  euter  and  cut  ordinary  trees  for  fuel, — but  not 
cryptomeria  nor  cypress.  A  public  forest  belongs  to  the 
fief,  but  as  it  has  been  planted  by  the  people  of  the  locality, 
the  trees  or  the  profits  from  them  are  used  for  the  repair 
of  important  temples,  official  buildings,  dikes  and  bridges, 
or  for  occasional  rehef  in  case  of  calamity  by  fire  or  flood. 
In  all  these  cases  the  officers  of  the  ward  or  village  consult 
with  the  superintendents  of  the  forest,-^  and  obtain  permis- 
sion of  the  district-deputy  ^  before  cutting.  In  the  case  of 
common  forests  of  a  ward  or  villtige,  the  ward  or  village 
officers,  after  holding  delibenition  and  obtaining  permission 
from  the  forest-snperintendent,  cut  down  the  timber  and 
apply  the  proceeds  to  the  general  expeuses  of  the  wai'd  or 
village.  Private  forests  may  be  cut  at  pleasure  by  the 
owner,  except  the  trees  on  the  boundary  between  private 
and  official  forests.  But  even  in  private  or  common  forests 
useful  trees,  such  as  elm,  oak,  camphor,  chestnut,  UtcJd,'^ 
or  paulowuia,  of  more  than  6  feet  iu  circumference,  are 
entered  in  a  forest-register,^  and  cnimot  be  cut  without 
good  reason.  In  Kynma  kon,  persous  sometimes  make 
a  plantation  of  cryptomeria  or  cypress  in  the  waste  de- 
mesne lands  open  to  them  ;  aud  the  custom  is  for  half  the 
trees,  when  grown,  to  go  to  the  lord  and  half  to  the 
planter.  This  is  called  "  five-parts  phinting.*'  ^  In  Ama- 
knsa  korif  no  tax  is  imposed  on   "public    forests **^^  or 


I.  Kwan-zan.    2,  Ko-zan.  B.  Kyu-tan.    4,  Shiyu-xan.    6,  Yama- 

thihai-yaku.      6.  Oundai,    7.  Ae$cul»9  tuhinata,       8.  Yitma-ne-cho. 

» 

9.  Oo&ii-«(uAt  ;  that  is,  t,\^  iu  ten.    10.  Ko-tan  ;  see  «t(pra. 
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private  forests.  But  when  timber  is  sold,  the  buyer  must 
pay  ft  fee  of  one-teuth  of  the  price  to  the  shipping-master 
(who  is  one  of  the  forestry  staflT),  and  of  this  amount  the 
latter  sends  seven-tenths  to  the  feudal  treasury,  keeping  the 
remainder  by  way  of  snlary  and  also  paying  the  expense  of 
forwarding  the  lord's  share  to  the  treasury. 

In  Osnmi  kttni,  Aira  Aort,  it  is  necessary,  in  case  of 
trees  applicable  to  the  lord's  use,  such  as  elm,  camphor,  oak, 
cryptomeria,  pine,  cypress,  paalownia  and  fir,  to  obtain  per- 
mission for  cutting  from  the  feudal  officials,  even  in  case 
of  private  forests. 

7.— PASTURES.^ 

ToKAiDO.  lu  Eai  ktifn\  Yamanashl  kori,  there  are  va- 
rious sorts  of  pasture-land, — **  village-owned  small-prodncts 
places,"^  "  itidividually-owned  small-products  places,"  ' 
"  wooded  wastes,"  and  others.  There  is  also  a  "  com- 
mon hillside-pnsture,'*^  owned  by  a  number  of  villages  in 
common;  those  who  take  grass  from  this  must  in  all 
cases  pay  some  tax.     There  are   also  pastures    [formerly 

^^^  11-11  mr^  t  ~^' 

1.  Ma  (horse)  gusa  (wild  gra88)-&a  (plaoe).  Maguta  is  wiittei 
xriih  one  Ideograph,  and  has  commonly  the  derived  meaning  of  "  bay.** 
Bat  it  mast  have  been  formed  in  the  above  manner.  See  Beln,  voL 
II,  183,  (or  a  description.  Tbougli  "  pasture"  seems  the  best  word, 
the  animals  do  not  pasture  on  the  land ;  the  fodder  is  cat  and  fed  to 
them.  2.  Muru-nwehi'kO'mononari-ba ;  the  ko indicates  sondiy  inferior 
products, — grans,  etc.  8.  Ichinin-mochi  kO'tnononari'ha.  4.  Sawrin- 
hoy  a.  Any  one  wbo  will  consalt  Bein,  vol.  1, 144, 146,  vol.  II,  218, 217, 
will  understand  bow  it  is  that  mouutain  (hill),  forest,  and  pasture  are 
eo  inextricably  mingled  in  Japanese  customs.  In  Mm-(moantain)-rui 
(forest)  and  riuxan  one  finds  **  mountain  "  and  **  forest  **  oonsiantly 
united  in  phrase,  and  the  difficulty  of  rendering  into  English  is  only 
increased  when  tbe  notion  of  magusa  is  to  be  added.  It  may  be  sufficient 
to  remember  that  the  Japanene  farmer  usually  thinks  of  a  forest  as  up 
on  the  hill-side  or  the  mountain-side,  and  of  tbe  grass-la&d  as  in  the 
same  place,  and  that  perhaps  the  two  lie  in  scattered  patches  over  the 
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belonging  to  the  Shognnate]  (now  known  as  **  Old  Shogtin- 
ate  wooded  land,")  ^  where  taxes  are  sometimes  paid  for  the 
right  to  cnt. 

TosANDo.  In  Shinano  kuni,  Takai  kari,  the  yillagers 
were  fomerly  bonnd  to  clear  off,  every  4  or  5  years,  the  land 
covered  with  underbrush;  this  was  called  "  brake-cutting/*' 
But  now  such  places  are  simply  burnt  over,  the  proceeding 
being  termed  "  setting  fire."  >  In  Minochi  kari,  no  villager 
may  enter  the  pasture  until  it  is  opened^  for  the  year. 
The  grass  matures  in  the  5th  or  6th  month,  and 
the  villagers  hold  a  meetings  and  fix  a  day,  which  is 
known  as  *'  opening  day  for  the  hillside."  ^  A  pasture 
common  to  a  number  of  villages  ^  is  opened  when 
the  order  to  put  in  the  sickle  ^  is  given  by  the  managing 
village  0  or  by  the  proprietor-village.i<>  Where  the  pasture 
is  the  property  of  a  single  village,  the  order  to  cut  is  given 
to  the  villagers  by  the  village  officers.  At  first  ''  morning 
mowing  "  ^^  alone  is  permitted  (this  signifies  that  the  grass 
may  be  cut  only  iu  the  morning  and  may  not  be  laid  out  on 
the  spot  to  dry);  after  several  days  <'  noon-mowing "  ^  is 
allowed,  and  the  villagers  may  cut  at  any  time  of  the  day 
and  may  dry  the  grass  on  the  land.     In  Saku  /roii,  the  open 

same  bill-side.  Henoe  a  looMuess  in  the  use  of  all  three  terms.  Oae 
can  merely  translate  as  literally  as  possible  and  leave  the  words  to 
pioture  the  place.  But  $anrin  and  rinzan  are  always  here  raudered 
**  forest "  or  **  wood,**  while  yuma  is  given  its  original  meaning.  It  is, 
however,  a  question  whether  the  idea  of  "  forest "  or  "  kill  **  is  more 
prominent  in  yama  as  nsed  in  the  following  compoands.  4.  Iri  (enter, 
nse)-ai  (meet,  together)  yama  tnagusaba,  Iriai  has  the  derived  sense 
of  '*  in  common.*'  1.  Kyu-bakufu  rinzan,  S.  Yabu  (bamboo  brake)- 
kari,  8.  Hi-ire,  4.  Yama-ake,  5.  Yoriai,  6.  Yama-hiraki-hi, 
7.  Iriai  no  maguaaha,  8.  Kama-ire,  9.  Toban-mura,  10.  Jimoto- 
Mtira.  That  is,  either  a  namber  of  villages  owned  the  land  in  oom- 
pon,  and  each  one  in  tarn  managed  affairs  for  a  year ;  or  else  one 
village,  the  proprietor  of  the  land,  allowed  others  to  use  it,  and  ao- 
eordingly  set  the  time  for  entrance.  11.  Asa-hua  kari,  12.  Htru- 
kiua-kari. 
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Bpaee  used  as  a  pasture  in  common  by  a  namber  of  villages 
may  not  be  entered  [for  cnttiug]  by  the  members  of  any 
other  village ;  if  a  trespasser  is  found,  his  sickle  and  what- 
ever else  he  carries  are  taken  from  him ;  if  he  enters  ^th  a 
horse,  his  horse  is  taken.  No  tree  may  be  planted  and  no 
cultivation  undertaken  iu  a  pasture. 

In  Biknzen  A'um,.Toda  kori,  pasture-land  is  called  '*bare- 
hilbide  "  ^  or  **  ravine-land  ",  and  no  tiizes  are  imposed. 
Boaietimes  it  is  owned  in  common  by  a  number  of  villages, 
sometimes  by  one  only.  No  special  regulations  exist  in  either 
case,  and  each  one  may  cut  as  he  pleases.  In  the  latter  case^ 
however,  a  day  (called  **  waste-laud  opening  "  >  or  <*  clover- 
hillside- opening  "3  ^  is  fixed  by  the  headman  for  beginnbg  to 
cut,  and  notice  is  given  to  the  villagers.  Ou  one  sort  of 
pasture  a  so-called  '*  waste-land  service-money  *'  ^  is  im- 
posed ;  the  money  is  paid  by  the  villages  sharing  the  right  to 
cut,  and  is  levied  according  to  tbe  number  of  horses  owned 
in  each. 

In  Ugo  kuvif  Hiraga  kori,  pasture-land  is  usually 
owned  by  the  whole  village  ;  and  no  taxes  are  imposed  on  it. 
There  arc  no  regulations  as  to  the  day  when  cutting  may 
begin,  nor  as  to  the  pluce  where  any  particular  family  or 
other  set  of  persons  is  to  cut.  ''  Balk  mowmg  "  (of  the  grass 
on  the  balks  between  the  plots)  is  permissible  only  to  the 
ot;vners  of  the  plats.  There  is  also  a  lowland-pasture  (called 
"  grass-producing  land,")  which  may  be  used  only  by  the 
owner  of  the  land. 


1.  Su-yama.  2.  No-hiraki,  8.  Hagi-yama-hiraki,  Hagi  pro- 
perly sigpilies  neveral  varieties  of  the  Lecipedexa,  and  not  merely  the 
one  known  as  **  Japan  clover."  4.  No  (waste  land)-te  (hand)-yaft» 
(labor-services) -A'ln  (money).  This  was  probably  a  money  oommata- 
tion  of  labor  services  due,  perhaps,  for  the  clearing  of  the  land. 
The  te  apparently  lias  the  force  of  "  manaal  labor ; "  bnt  may  meao 
**  incidental."  But  compare  yama  no  te  (the  region  lying  near  or  oa 
the  mcmntaius). 


PABT  V. — ^pbopbbtt:  civil  customs.  61 

Sanindo.  In  Idzmno  kuni,  Shimane  koH,  in  viUages,  a 
*'  waste-hillside  tax  *'  ^  must  be  paid  for  the  privilege  of 
mowing.  Until  the  season  arrives  no  one  may  enter  the 
land ;  and  the  opening  day  (called  "  hillside-opening  "  ^  )  is 
appointed  by  the  village  officials  and  announced  to  the 
people  2  or  8  days  beforehand,  and  on  the  day  fixed  all  the 
villagers — ^men,  women,  and  children — go  out  to  the  hillside 
early  in  the  momiug  and  begin  to  cut.  After  the  season 
thus  opens,  each  one  may  cut  at  his  pleasure.  In  the 
sea-coast  villages  they  regulate  the  gathering  of  sea-plants  ^ 
in  the  same  manner. 

Santodo.  In  Mimasaka  kuni,  Katsunami  A-on,  where 
pasture-land  is  owned  by  a  number  of  villages  in  common, 
the  members  of  other  villages  are  strictly  fordidden  to  cut 
the  grass  or  even  to  enter  the  place.  The  '*  hillside-opening  " 
takes  place  on  a  day  [appointed  by  the  village  officers  and] 
announced  to  the  people  2  or  8  days  beforehand  by  a  written 
notice  ;  this  day  usually  occurs  between  the  10th  and  15th 
day  after  the  88th  night  after  the  Spring  Equinox.  After 
the  opening  day,  each  one  may  cut  as  he  pleases.  Pasture- 
land  owned  by  a  single  village  is  managed  in  the  same  way ; 
but  if  there  is  a  sui-plus  of  grass  beyond  the  needs  of  the 
villages,  it  may  be  sold  to  members  of  other  villages. 

lu  Bichu  kuni,  Kuboya  kori,  pasture-land  is  known  ns 
••  waste-biUside  "  or  *•  poor-people*s-support  hillside.'*  The 
former  may  be  managed  jointly  by  several  villages  (it  is  then 
called  "common 4  pasture,")  or  may  belong  to  a  single 
uUage  only;  in  either  case  a  portion  of  it  is  frequently 
brought  under  cultivation  or  planted  with  trees.  The  "  poor 
people's-support  hillside'*  is  land  occupied  by  ** broken" 
families,  who  gain  a  livelihood  by  cutting  aud  selling  the 
timber  on  the  hillside.  These  families  formerly  owned 
barren  land  in  the  village ;  not  land  absolutely  waste  and 


1.  Noyama  zei.    %  Yama  no  kuchiake.    8.  Mo.    Bein  does  not 
mention  tbis.    4.  Iriai, 
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anooltivftted,  but  land  subjeot  to  taxation  and  yet  quite 
onprodaotive.  The  owner,  fJAlling  into  distressed  cir- 
onmstanees,  offered  it  to  others,  asking  to  have  it  taken  off 
his  hands,  and  no  one  being  willing  to  take  it,  it  was  given 
by  him  to  the  village,  and  he  retired  to  the  hiUside  and  made 
his  living  as  has  been  related.  Some  of  these  persons  have 
oltimately  acquired  means  again;  bat  as  they  have  onee 
received  aid  from  the  village,  their  rights  are  inferior  and 
they  are  not  regarded  as  eqoals  in  social  intercoorse. 

In  Sawo  hmif  Tsono  kori,  pastare-land  (or  "  nnder- 
gro wth -hillside  *')  is  owned  either  in  common  by  several 
villages  or  by  one  alone.  In  the  former  case,  those  who 
belong  to  these  villages  cat  as  they  please  ;  bat  no  others 
may  enter.  In  the  latter  case,  there  is  a  similar  role  of 
exclusion  ;  but  sometimes  another  village  pays  a  rent  for  the 
privilege  of  using  the  pasture  ;  yet  even  this  is  only  where 
such  a  custom  has  existed  since  old  times. 

In  Nagato  kuni,  Toyoda  korif  on  the  shore  of  main  land 
and  island  they  gather  sea-plants  (the  phrase  being  "  sea- 
plant  reaping  "or  '*  sea-plant  collecting,")  in  the  same  way 
that  the  hillside  villages  cut  the  grass  in  pastare-land. 

Nankaido.  In  Awa  kuni,  Mima  kori,  there  is  a  sort  of 
pastare-land  known  as  <*  reed-place,"  ^  usually  70  or  80  eho 
in  extent,  and  owned  by  the  village.  From  this  are  obtained 
reeds  for  thatching ;  and  when  one  of  the  villagers  wishes  to 
repair  or  renew  his  thatch,  he  notifies  the  headman,  who 
permits  him  to  cut  what  is  necessary.  When  it  is  desired 
to  cut  timber  from  village  land,  the  same  procedure  is 
necessary.  They  sometimes  have  societies,^  called  "  build- 
ing-societies." 3  When  a  member  of  the  society  is  about  to 
repair  or  to  build  a  house,  each  of  the  others  gives  him  6 
bandies  of  thatch  and  two  of  rope. 

1.  Karukayaba,  Kaya  is  a  thateh-reed  (Impenita  anmdinacw), 
karU'kaya  is  a  variefcy  not  meutioned  by  Bein.  2.  JTtfim'at.  S.  Fu- 
ihin-gumi. 
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Saikaido.  In  Higo  kwn^  Akita  kori,  pasture-land 
may  belong  to  a  single  village,  and  in  this  case  the  members 
of  other  villages  may  not  enter  without  permission ;  or  may 
be  nsed  by  several  in  oommon,  the  land  being  owned  by  a 
single  village ;  or  may  be  hired  by  a  nnmber  of  villages  from 
another  village,  to  which  rent  is  paid.  Bat  besides  this 
there  are  other  ways  of  owning  pastare-land, — more  than 
there  is  space  to  describe. 

8.— PONDS  AND  SWAMPS. 

TosANDO.  In  lUkozen  ktmi,  Sosa  kori,  swamps  are 
like  rivers,  the  property  of  the  feudal  lord  ;  so  that  those 
who  wish  to  fish  or  hunt  game  or  cut  rushes  must  pay 
a  tax  for  the  privilege.  The  taxes  are  paid  to  certain 
managers  appointed  by  the  village;  these  tarn  over  the 
money  to  the  village,  and  the  latter  sends  it  to  the  feudal 
office.  The  profits  ^  obtained  from  the  pond  or  swamp  are 
divided  among  the  villagers. 

In  Uzen  kuni,  Okitama  kori,  the  boundary  of  a  pond 
or  swamp  is  the  line  to  which  the  water  reaches,  but  this 
is  considered  to  include  the  portion  where  the  rashes  grow 
on  the  edge.  When  a  pond  or  swamp  lies  wholly  within 
the  limits  of  one  village,  it  is  the  property  of  that  village  ; 
but  if  it  lies  on  the  boundary  between  two  villages,  it  is 
owned  jointly.  The  nse  of  it,  in  either  case,  is  open  to  all 
members  of  the  village  or  villages,  and  not  exclusively  to  the 
land-owners  along  the  shore. 

9.— DRAINS.' 

EiNAi.  In  Yamato  Ariint,  Soyegami  kori,  in  towns,  the 
cleaning  and  repair  of  drains  are  performed  at  the  expense 


1.  Riyeki,  i.  e.  the  fish,  game,  etc.  Th«  paragraph  seems  to  in- 
dicate that  the  pond  or  Bwamp  wae  worked  by  men  employed  by  the 
Tillage,  the  prodaoe  of  their  work  going  to  the  general  profit  of  the 
villagers.    2.  Kasui  or  shita  mizu  (literally,  undemeath-water). 
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of  the  neighborhood  as  a  whole,  whether  the  drain  be  used 
by  one  person  or  by  mauy.  There  are,  however,  certain 
limitations  of  this  sort,  that  drains  ruuning  east  and  we^t 
[throogh  the  ward]  are  maintained  at  the  expense  of  those 
whose  land  borders  thereon,  a  similar  rule  applying  to  drains 
running  north  and  south.^ 

ToKAiDo.  In  Mnsashi  /mm,  Toyoshima  korif  [in  towns] 
a  drain  crossing  a  public  highway  is  cleaned  at  the  expense 
of  the  residents  of  the  block  [which  it  serves,]  if  it  is  of  the 
grade  known  as  **  grent  drain ;"  ^  if  smaller,  the  expense  is  paid 
by  tbe  owners  ac^acent  to  the  drain.  In  some  quarters,  au 
association  (consisting  of  a  number  of  samurai  or  a  number 
of  townspeople  3)  undertakes  the  cleaning  of  **  great  drains." 
In  the  case  of  Hamurai,  the  members  pay  according  to  the 
iucome  they  draw  from  the  Government;  in  the  case  o^ 
townspeople,  according  to  the  number  of  houses  owned  by 
each.  Certain  persons  undertake  as  a  business  the  cleaniDg 
of  drains.  (But  since  the  Restoration  this  has  been  abolished. 
Drains  crossing  a  public  highway  are  cleaned  by  the 
Prefectural  Government;  all  others  by  the  ^ocal  ward- 
office.) 

TosANDo.  In  Shinnno  Arunt,  Saku  kon,  a  drain  serving 
a  whole  village  or  a  number  of  persons  is  cleaned  at  the  expense 
of  the  whole  village.  But  if  it  is  appurtenant  to  one  estate 
onl}',  the  owner  of  the  estate  must  clean  [the  portion  used 
by   him] ,  whether  it  is  at  the  upper  or  tbe  lower  eud.^ 

Sanindo.  In  Iwami  Jntm\  Naka  hori,  in  towns,  the  repair 
and  cleaning  of  drnins  ore  at   the  expense   of  the  house- 


1.  That  is,  apparently,  the  community  of  interest  was  limited  to 
a  (Ustriot  961*7641  by  a  large  drain  ranning  tluroogU  a  whole  ward  or 
other  large  district.  2.  Dai-kasui,  A  diain  which  did  nut  stop 
when  it  reached  the  highway  and  met  tbe  higbway  drain  would  be 
tbe  basis  of  a  system  of  tributary  drains  in  the  indefinite  region 
known  as  a  cJio.  8.  Chonin,  i.  e.  mercbants.  4.  This  paragraph  is 
not  at  all  clear ;  and  indeed  the  same  may  be  said  of  this  whole 
section. 
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owners  using  them,  and  the  rent  ^  paid  for  their  use  is  due 
from  the  same  persons.  In  villages,  the  persons  paying  are 
the  land-owners  served  by  the  drain. 

Santodo.  In  Suwo  kuni,  Yoshihiki  kori,  in  towns, 
repair  and  cleaning  of  drains  are  nudertiiken  by  those 
through  whose  land  they  run.  Bat  in  some  districts  the 
wards  or  the  feudal  authorities  take  charge. 

Namkaibo.  In  Sanuki  kum^  Kagami  kori^  in  towns,  a 
space  is  reserved  on  one  side  of  every  drain,  called  a  **  place  to 
throw  out  the  refase.'*  The  cleaning  of  the  drain  is  an  obliga- 
tion resting  on  every  member  of  the  village,  and  it  is  done 
under  the  inspection  of  the  ward  officers. 

10.— WAYS.' 

ToKAiDO.  In  Owari  A*uni,  Aichi  kori,  the  width  of  a 
wagon-road  ^  is  fixed  at  from  6  to  7  feet,  and  of  a  field-path  ^ 
at  from  8  to  4  foet.  Bepairs  of  the  latter  are  made  by 
the  village  in  which  they  are  situated  ;  of  the  former,  by  an 
association  of  villages  ^  existing  since  ancient  times. 

In  Totomi  kmii,  Sano  kori,  a  road  for  horses  must,  by 
an  old  law,  be  about  9  feet  wide,  and  a  cultivation -j^ath^ 
about  8  feet  wide.  When  it  is  desired  to  close  up  an  old 
road  and  construct  a  new  one,  the  feudal  official  must 
investigate  the  plan,  if  the  village  after  a  consaltation  cannot 
come  to  a  satisfactory  decision. 

In  Sagami  kuni,  Kamakura  kori,  the  width  of  a  field-path 
is  fixed  at  3  feet,  and  of  a  road  for  oxen  and  horses  at  6 
feet.  Notwithstanding  inconvenience  to  travel,  it  is  castomary 
that  a  new  road  shall  not  be  opened  without  the  consent  of 
the  owners  of  the  land  through  which  it  is  to  pass. 

In  Kai  kiuiif  Tsuru  kori,  the  width  of  the  Kai  Province 
Sea-Road,7  one  of  the  Five  Sea-Roads,  is  from  2  to  3  keii.^ 


1.  Shaku-ryo,  Why  it  was  paid  does  not  appear.  2.  Do-ro. 
3.  Kuruma-michi.  4.  Nogyo-michi,  5.  Kumiai  mura-rnvra,  6.  Sakumi' 
ehi,    7.  Kothu  (the  proTince  of  Eai)-Jraido.    8.  One  Ayn— abont  6  feet. 
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The  repairs  are  nsaally  made  at  the  expense  of  the  fief.  But 
village-roads  ^  and  branch-roads  >  not  more  than  6  or  7  feet 
in  width  are  repaired  either  by  the  whole  village  or  by  the  set 
of  persons  [served  by  the  road.]  Where  a  way  is  used  by 
a  particular  set  of  personss  and  passes  through  another 
village,  it  is  repaired  by  those  who  use  it,  and  not  by  that 
village. 

In  Masashi  hunt,  Toyoshima  kot*i,  ways  are  repaired  by 
the  feudal  Board  of  Works,  the  expense  being  paid  by  each 
block,  and  apportioned  among  the  proprietors. 

TosANDo.  In  Shinano  ktini,  Saku  kori,  the  width  of  a 
great  road  is  usually  9  feet,  that  of  a  medium  road  6  feet,  and  of 
a  small  road  (or  field-road,  as  it  is  sometimes  called)  8  feet. 
Roads  running  past  houses  are  repaired  by  the  house-owners, 
through  cultivated  laud,  by  the  owners  of  the  laud  which  it 
serves.  The  cleaning  and  repairing  are  done  twice  a  year, 
in  spring  and  autumn.  Repairs  of  bridges  are  made  by  the 
village  as  a  whole.  In  Hanu  korif  a  village  rood  is  2  ken  in 
width,  a  field-road  *  4  feet,  and  a  house  road  about  5  feet. 
In  Takai  kon,  the  owner  of  cultivated  land  always  leaves 
a  space  of  8  feet  between  the  road  and  his  crop,  so  ns 
to  pi'event  its  being  injured  by  the  passing  horses  or 
vehicles. 

In  Rikuzen  ktini,  Miyagi  koriy  the  width  of  u  great 
road  ^  is  6  ken  ;  and  that  of  a  petty  road^  is  the  same,  includiu^ 
an  '*  eaves-space  "  ^  on  either  side.  Repairs  and  cleauiug 
are  done  by  the  owners  along  the  side,  of  whichever  sort  the 
road  is.  In  Toda  koi^i,  the  width  of  a  field- road  is  usually 
1  ken  or  more.  The  repairs  of  the  road  and  of  its  bridges, 
if  any,  are  made  by  those  who  are  accustomed  to  pass  over 
it  in  carrying  on  their  cultivation ;  and  those  only  may  cut 


1.  Mtwa-michi.  2.  Shi-do.  3. 1,  e.  the  cultivators  of  a  certain 
ueigbborhood.  4.  Sakitba-miehi,  5.  Okican-mU'hi,  6.  KomiehL 
7.  2Caki  (eaves)-«/i/ra  (underneath). 
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the  grass  along  the  road.  A  road  rauniDg  from  one  village  to 
another  is  usually  1  to  2  ^-^i  in  width  and  is  repaired  hy 
the  two  villages  jointly.  A  branch  great-road^  is  usually  not 
more  than  2  ken  wide,  and  is  repaired  by  the  villages  that 
use  it.  A  great  Sea- Road  8  is  usually  repaired  at  the  expense 
of  the  fief.  It  is  the  custom  for  funeral  and  marriage  proces- 
sions to  pass  along  the  public  highway,  even  though  the 
field-road  would  be  nearer.  The  expense  of  examining  and 
burying  one  who  has  fallen  and  died  by  the  wayside  ^  is  paid 
by  the  whole  village,  and  is  assessed  equally  upon  all  the 
houses.  This  is  true  even  when  the  man  is  found  upon  land 
owned  by  an  iudividunl. 

In  Uzen  kuni,  Okitama  kori,  [in  towns,]  roads  arc 
repaired  and  cleaned  by  those  past  whose  residences  the 
road  runs,  whether  it  be  residence-land  proper  or  an 
appurtenant  possession.^  If  the  latter  is  at  a  distance  from 
the  owner's  home,  some  one  living  nenr  it  acts  as  under- 
taker 5  of  the  work,  by  appointment  of  the  owner.  [In 
villages]  the  width  of  a  field-road  is  sometimes  8  feet, 
sometimes  5  feet,  and  there  is  no  regular  width.  If  any 
^extraordinary  damage  is  done  to  it,  the  expense  of  repairs 
(usually  paid  by  the  owners  on  both  sides)  is  shared  by  the 


1.  iral'/'Ol'ioan-m/c/ii,— probably  equivalent  to  nhido.  2.  Okican- 
J:aido, — the  largest  of  all  roads,  here  probably  the  OHhu-kaido. 
H.  Yuki  (going) -taore  (fall  down), — i.  e.  travellers  killed  by  high- 
wayman or  beggars  dying  of  \vAut.  The  duty  of  paying  these  expenses 
was  not  iufreciuently  the  subject  of  litigation  bettveen  villages,- - 
much  in  Ihe  same  way  that  the  settlement  of  paupers  has  given  rise 
to  a  peculiar  class  of  cases  in  Anglo-American  law.  See  Simmons* 
'*  Notes  on  Land  Tenure,  etc.",  p.p.  195, 200,  200.  See  also  Kiijikata 
OMdmnegakit  II,  Art.  4  (Budorff,  Tokugawa  Gesetztammlung ,  p.  98) : 
**  Punishment  of  those  who  send  a  sick  traveller  on  from  one  inn 'to 
another  ;  "  and  a  ca<ie  in  Part  III  of  this  Series.  4.  Kakaye  (hold, 
possess) -c/'/.  The  exact  significance  of  the  expression  is  not  clear. 
But  it  seems  to  indicate  something  held  by  the  owner  of  a  yashikt^ 
and  yet  not  a  part  of  the  ynshiki.    5.  Ukeoi-nin, 
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cultivators  and  others  who  may  use  the  road  a  great  deaL 
Where  the  same  road  serves  as  a  branch-road  ^  and  a  fidd- 
road,  the  repairs  are  made  by  the  whole  village. 

lu  Ugo  ku7iit  Akita  kori^  public  roads  are  marked  off 
iuto  v^irious  stages,  the  division-point  being  indicated  by  a 
sioDc  post  or  otherwise,  and  the  maiutenance  of  a  given 
part  is  assigned  to  a  given  village,  the  expense  being  borne 
by  the  village  as  a  whole.  When  a  wayside-death  occurs, 
the  expense  of  examination  and  burial  is  paid  by  the 
village  to  which  he  belongs ;  but  if  he  is  a  sti-auger  and  his 
hotno  cannot  be  learned,  then  by  the  village  where  he  is 
found. 

HoKi'ROKUDo.  In  Kaga  kuni,  Ishikawa  kori,  official 
roaJH  ^  and  other  important  roads  are  repaired  at  the  expense  of 
tlie  \arious  kon  through  which  they  run,  the  duty  beiog 
apportioned  according  to  the  assessed  production  of  cultivated- 
laud,'  and  labour-services  being  rendered  upon  assigned 
portions  of  the  road.  The  cleaning  of  the  roads  fulls  usually 
ou  the  villages  individually,  [each  one  cleaning  the  portion 
withiu  its  iiiuits] .  lu  Kawakita  kori,  when  land  is  used 
for  a  road,  the  object  being  the  convenience  of  a  whole, 
village  or  a  particular  group  of  the  inhabitants  or  even  of 
an  ii.iiividnal,  a  rent  is  paid  by  the  parties  benefited  to  the 
owi.er  of  tho  land  so  used,  or  else  other  land  is  given  in 
c'^uipenhatioD ;  repairs  are  made  by  the  parties  benefited 
01-  h)  the  whole  village.  In  Nomi  koriy  the  repair  and 
cleatiiu^  of  a  road  are  done  by  the  owners  along  both  sides, 
each  side  undertaking  half  the  road ;  if  there  are  houses  od 
oue  side  only,  the  house-owners  take  care  of  one  half  and 
til/!  other  falls  to  the  feudal  office  or  the  village  as  a  whole. 
Kk'ld-rnads  are  repaired  by  the  whole  village. 

In  Noto  kmu\  Suzu  A*ort,  the  repair  of  roads  extending 
t1ii0ugi\  the  two  kori  of  Hoshi  and  Suzu,  is  made  by  the 
two  .'o;/  in  common;  those  in  one  kori  only,  by  ihhi  koii 
alone. 


1.  Shi'J".   2.  Kwan-do,    3.  Kuifa-dakat — an  unusual  expression. 


PAST   V. — PROPEBTT  :    CIVIL    CUSTOMS.  69 

In  Echu  ku»ij  Arakawa  koriy  the  repair  of  officin^ 
roads  ^  aud  branch  roads ^  is  made  at  Uie  expense  of  the 
different  kori;  that  of  field-roads,  at  the  expenst;  of  the 
village  in  which  they  are;  and  that  of  roads  over  the 
mountains  or  through  small  hamlets,^  at  the  expense  of 
the  Three  Provinces.* 

In  Eehigo  kuni,  Eubiki  koriy  roads  are  repaired  and 
•cleaned  by  the  owners  on  both  sides,  whether  it  be  a  main 
road^  or  a  branch-road.  When  a  wayside  death  occurs  the 
rule  for  discharging  the  expense  of  taking  charge  and 
burying  is  the  same.  In  Eambara  koHy  the  width  of  village- 
roads  and  field  roads  is  not  fixed,  but  is  usually  about  2 
feet.  The  repairs  are  usually  made  by  the  whole  village. 
The  expense  of  a  wayside  death  is  similarly  borne,  of  which- 
ever sort  the  road  may  be. 

SAnindo.  In  Iwami  knnf,  Shima  koriy  roads  are  divided 
into  three  sorts  ; — "official  construction  roads," 6  of  which 
the  feudal  office  undertakes  .the  repairs ;  ''  official  assistance 
roads, '"^  repaired  by  the  people  and  the  feudal  office  equally  ; 
jind  **  self-construction  roads,'*  ^  which  the  villages  alone 
have  the  charge  of.  The  cleaning  of  the  roads  falls  upon 
the  owners  along  each  side  ;  in  towns,  this  is  done  every 
morning  and  evening ;  in  villages,  the  repairing  aud  cleaning, 
in  the  case  of  main  roads  and  branch  roads,  either  twice  a 
year  (in  spring  and  autumn)  or  once  a  year. 

Sanyodo.  In  Suwo  kitniy  Kyuka  kori,  a  main  rond  is 
Qsually  repaired  by  the  feudal  office;  but  branch  roads, 
field-paths,^  and  petty  ways  ^^  are  undertaken  at  the  village 
expense.  When  a  road  is  bordered  by  houses,  the  owners 
on  each  side  usually  have  its  cleaning  to  do. 

1.  Kwan-do.  2.  Shi-do.  8.  That  is,  a  road  passiug  through  a 
deserted  region  but  connecting  centres  of  traffic,  and  therefore  an 
important  one.  4.  Probably  Echu,  Kaga,  and  Echizen.  5.  Hondo, 
^.  Qo-fiuhin-»lio,  7.  O-teate-ba,  8.  Ji-fu»hin'8)u>,  But  it  is  possihle 
that  these  terms  refer  to  different  portions  of  the  same  line  of  road. 
a.  Dempata-michi.  10.  Komiehi, 
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the  aqueduct  system,  the  villages  taking  charge  of  the 
aqueducts  in  their  lower  length.  Where  a  village  or  a 
set  of  persons  makes  use  of  water  from  a  source  owned 
by  a  different  village  or  set  of  persons,  the  former  takes 
no  part  in  the  management  of  the  upper  part  of  the 
system.  In  Minochi  korif  river  and  aqueduct  water 
is  iuvariably  regarded  as  the  property  of  the  whole  village 
or  of  an  association,  and  no  individual  may  owu  it 
exclasiveiy.  The  villagers,  when  repairs  are  ordered  by 
the  village  officers,  must  render  labor -services  for  thnt 
purpose.  When  an  aqueduct  serves  several  villages.  A, 
for  instiuice,  using  1  part  of  the  water,  B  5  parts,  aud 
C  6  parts,  A  is  not  liable  for  any  share  in  the  ex- 
penses, B  and  C  bearing  them  all.  Various  other  arrange- 
ments exist  for  sharing  the  expenses,  depending  on  the 
circumstances. 

In  Hikuzen  kuui,  Toda  kori^  at  ordinary  seasons,  there 
are  no  special  regulations  as  to  the  use  of  water.  But  iu 
time  of  draught  the  water  is  usually  obtained  from  some 
large  river,  the  quantity  [admitted  to  each  aqueduct]  be- 
ing proportionate  to  the  extent  of  land  [served  by  it].  For 
example,  if  there  are  [on  the  line  of  the  aqueduct]  10 
villages,  each  assessed  at  1000  koku,  sufficient  water  is  taken 
for  land  of  10,000  kokuy  the  water  passing  down  through 
the  upper  to  the  lower  villages.  If  the  land  is  so  situated 
that  it  is  impossible  to  lead  the  water  successively  from  high 
land  to  low  land,  then  it  is  let  on  fur  one  region  one  day  and 
for  another  the  next  day,  the  two  regions  alternating  in  the 
use.  This  is  termed  **  watch  water.*'  ^  The  same  arrange- 
ment obtains  for  distributing  among  individuals  the  water- of 
aquenducts  belonging  to  a  single  village.     The  construction 


The  idea  is  that  the  system  of  distribution  began  at  a  certain  point, 
perhapH  a  dam  or  pond,  whence  the  various  aqueduots  hranebed  oif, 
anci  where  the  flow  was  regulated  by  the  managers  of  the  system. 
1.  Jian-mizu,    See  Iwami  kufUt  infra. 
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and  repair  of  the  distributing-head  i  is  at  the  charge  of  the 
feadttl  lord ;  that  of  the  aqaeducts,  at  the  charge  of  the 
viUiiges  using  them.  Reservoirs  are  for  the  most  part  the 
property  of  the  feudal  lord,  but  sometimes  of  a  village  or  of 
[au  association  of]  5  or  6  individuals.  The  repairs  are 
idways  made  by  the  owner ;  so  that  if  a  person  has  a 
reservoir  on  his  own  land,  he  repairs  it  himself  and  has  the 
sole  right  to  use  it. 

In  Uzen  kuni^  Okitama  kori,  irrigation  water  is  led 
directly  from  a  river.  The  breadth  of  the  [main]  aqueduct 
is  usually  5  leen^  and  5  feet,  and  the  repairs  are  made  by 
those  whom  it  serves.  Where  it  is  a  branch,  serviug  only  a 
special  group  of  persons,  its  width  is  less  than  this. 

In  Ugo  kuniy  Hiragu  koiif  it  is  customary  for  5  or  10 
villages  to  form  an  association  and  have  a  common  aqueduct 
system.  The  repairs  and  cleaning  of  channels  and  flumes 
are  doue  at  the  common  expense.  One  of  the  villages  (term- 
ed '*  parent  village  '*^  )  manages  the  distribution  of  the  water 
from  the  head  and  regulates  its  use.  When  land  is  taken 
for  aqueduct  purposes,  the  owner  is  not  given  any  compensa- 
tion but  is  simply  excused  from  the  taxes  of  the  area  taken. 
Where  a  reservoir  lying  in  village  A  and  owned  by  the  village 
is  used  by  village  B  only,  village  A  may  not  shut  off  the 
water  so  as  to  prevent  its  use  by  village  B  ;  but  the  latter 
must  nndei*take  the  repair  and  cleaning  of  the  chanuels  and 
flumes.  The  rule  is  the  same  where  A  and  B  are  in- 
dividuals. 

HcKUROKUDo.  In  Kaga  kunif  Ishikawa  kori,  when 
village  A  constructs  an  aqueduct  through  land  belonging  to 
village  B,  the  farmer  must  pay  to  the  latter  a  sum  ( termed 
**  aqnednct-reut ")  equal  to  the  produce  and  rice-taxes  ^  upon 


1.  Uehi  (within,  at)-ilraira  {river) -kuehi.  That  is,  tbe  point  on  the 
river  whence  tbe  water  was  sent  in  various  direotionR  through  the 
aqneductH.  2.  One  ifc«n=about  6  feet.  B.  Oya-sato.  4.  Nengu-takutoku. 
**Ric6-taie8**  may  bean  error  for  *' labor-services,"  for  the  rice-pro- 
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the  Iftnd  thas  taken.  In  Tennma  kori^  when  one  village  leads 
waier  over  its  land  from  an  aqnedaot,  the  villages  lying 
lower  down  have  a  right  to  nse  the  water  flowing  off,  bat 
mast  also  pay  some  part  of  the  expense  of  repairs.  The 
rate  is  nsaally  80  days*  labor  for  every  100  koku  of  assessed 
prodaotion,  bat  may  be  more  than  this  in  time  of  droughty 
if  more  labor  is  needed. 

In  Noto  kuni,  Sozn  kori,  where  on  aqaedact  is  planned 
by  one  village  and  others  below  it  are  in  need  of  water,  the 
former  may  not  construct  the  aqnedaet  as  it  pleases,  and 
it  nsnaUy  nndertakes  to  make  it  of  a  certain  width  and 
depth. 

In  Echn  kutd,  Imiza  korif  when  one  village  owns  a 
poud  whence  several  other  villages  obtain  water,  they  pay  a 
rent  for  it,  as  well  as  the  cost  of  repairs,  the  assessment 
being  apportioned  according  to  the  amoant  of  land  owned  by 
each  village. 

Bamindo.  In  Iwami  lami\  Shima  kori,  wells  are  relied 
on  for  drinking-water,  and  irrigation-water  is  obtained  by 
aqueducts  from  a  reservoir  or  from  a  dam  on  a  river. 
Dams  are  of  three  sorts,  according  as  they  are  contracted 
and  repaired  by  the  feudal  lord,  by  a  village  with  the  assist- 
ance of  the  lord,  or  entirely  by  a  village.  In  a  time  of 
drought  the  water  is  taken  by  different  districts  in  turn,  and 
good  and  troe  men  are  chosen  to  watch  that  the  distribution 
of  the  wiiter  is  properly  made ;  so  the  term  *'  watch-water  "^ 
is  used. 

In  Idzamo  kuni,  Kamikado  /mt',  there  are  two  rivers,  the 
Hi,  running  from  Hasliido  village  in  Nita  korif  to  Ksmi- 
sato  village  in  Kamikado  /ron,  and  the  Hii,  ronniug  from 
Kamisato  village  to  Kamidate  village  in  the  same  koti. 
From  these  rivers  comes  the  water  used  by  the  kori  of 


dace  wonld  include  the  rioe-taz ;  bnt  more  probably  tbe  explanation 
is  that  **  produce  *'  meaue  the  uet  proftta  after  paying  out  the  riee<tax. 
1.  Ban-tui. 
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Kamikado,  Tatenai,  aud  Idztimo.  In  the  village  of  Ishizaka, 
which  is  coDveuieDtly  situated  for  managing  the  distribniion 
of  the  water,  the  head  of  the  aqaednct-system  is  made,  and 
the  people  of  this  village  take  charge  of  the  distribution  of 
the  water  to  the  three  koH.  The  repairs  and  cleaning  of 
channels  and  flumes  are  done  at  the  expense  of  the  three  kori. 
In  Nomi  kot'if  the  maintenance  of  river  banks  and  aqueducts 
and  the  cleaning  of  rivers  used  for  irrigation  purposes  are 
done  at  the  expense  of  the  feudal  office. 

Sanyodo.  In  Mimasaka  kuni,  Katsunami  kori,  as 
disputes  are  liable  to  arise  in  regard  to  the  distribution  of 
water,  a  water- watch ^  is  appointed  at  the  expense  of  the 
village,  to  regulate  the  distribution  fairly.  Thus  those 
only  who  share  in  the  expense^  of  the  watch  may  use 
the  water,  even  during  a  drought.  The  same  persons  also 
pay  the  expense  of  repairs. 

In  Suwo  kttni,  Yoshihiki  kori,  [in  one  region]  there  are 
48  small  ways  ^  leading  from  a  place  called  Yamaguchi,^ 
and  along  each  one  passes  a  flume.  At  that  point  in  a  place 
called  Eimachi,  lives  a  keeper  whose  duty  it  is  to  regulate  the 
supply.  If,  for  example,  a  fire  occurs  in  a  certain  village, 
the  water  is  turned  on  for  that  village.  The  repair  and 
cleaning  of  flumes  and  embankments  are  made  by  those  who 
are  served  by  them.  In  [other]  villages  water  is  obtained 
from  a  river  or  a  reservoir,  the  repair  and  cleauing 
being  done  half  by  the  people,  half  by  the  feudal  lord. 
At  a  time  of  draught,  a  water-watch  is  sometimes  ap- 
pointed to  regulate  the  distribution  of  the  water.  But 
sometimes  the  distribution  is  efiected  by  a  method 
of  alternation,  the  water  being  turned  on  to  one  plot 
today,  another  to-morrow  aud  so  on.  There  is  still  a  third 
method,  in  which  they   use  what  is  known  as   *'  divide- 


1.  MligU'ban.  2.  That  is,  the  people  of  that  Village  only. 
8.  Komichi.  4.  Probably,  as  the  name  implies,  At  the  foot  of  a 
mountain. 
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timber.'*  ^  A  hole  of  from  1  to  10  inches  in  diameter  is 
mode  in  a  plauk,  and  the  water  is  let  out  according  to  the 
aroa  of  the  plot  to  he  served.  For  exumple,  if  the  plot  is  1 
tan  in  area,  a  1-inch  aperture  is  used  ;  2  tan  in  area,  a  2-inch 
aperture ;  and  so  on.^  Still  another  plan  is  to  choose 
from  the  villagers  good  and  true  men  to  manage  the  dis- 
tribution and  determine  which  plots  most  need  the  water, 
without  regai'd  to  whether  they  are  large  or  small,  on  high 
laud  or  on  low  laud.  This  method  is  regarded  as  the  best. 
It  sometimes  happens  that  a  villnger  munages  surreptitiously 
to  turn  the  water  into  his  plot  when  he  is  not  entitled  to. 
When  this  is  discovered,  the  water-watchmen  repair  to  his 
house,  and  takiug  away  one  of  his  kettles,  they  put  it  in 
paAvn,  aud  spend  the  money  in  a  wine-bout.  This  has  been 
since  old  times  the  customary  punishment  for  a  water- 
thief. 

Nankaido.  In  Awaji  A-iciii,  Tsnna  kon\  when  those  who 
live  along  the  upper  part  of  an  aqueduct  wish  to  make  a 
new  dam,  Uiey  must  first  consult  and  obtain  the  consent  of 
the  owners  below  them. 

Saikaioo.  In  Higo  kiini,  Aso  A'ort,  the  local  officers 
execute  all  undertakings  connected  with  the  construction  and 
repair  of  aqueducts,  working  under  the  orders  of  the  Em- 
bankment Bureau  and  Aqueduct  Bureau  of  the  feudal  office. 

In  Osumi  hmt\  Gora  A-o/*t,  the  construction  and  repair 
of  aqueducts  are  done  at  the  expense  of  the  feudid  office  [and 
by  its  direction] ,  only  matters  relating  to  the  distribution 
being  in  the  hands  of  the  local  officers ;  while  a  *'  labor- 
official*'^  superintends  performance  of  the  works  nnder- 
takeu. 


1.  ]hin-ki.  This  seems  to  mean  "  plauk ;  '*  and  yet  it  may  be 
that  the  hun  refers  to  the  distribution  of  the  water.  2.  It  is  probable 
that  planks  Imving  the  proper  aperture  were  plaoed  at  each  of  tbe 
openings  leading  from  tbe  main  canals  to  the  different  plota.  8.  Chi- 
kara-kayu. 


PART   V. — PmOfBRTYl   CIVU<   CUSTOMS.  ?7 

12.— RIVERS. 

ToKAmo.  In  Musashi  knni,  Toyoshima  hvri,  in  iowns, 
rivers  are  cleaned  by  the  feudal  office.  Those  along  the 
banks  who  use  the  water  for  manafactnring  purposes  must 
pay  to  the  feudal  office  a  sum  of  money  under  the  name  of 
*' thank- money  "  ^  or  **  additional  money.'' ^  Bridges  are 
built  by  associations  ^  of  military  gentry  and  townspeople. 
Those  who  have  stone-embankments,  small  bridges,  and 
landing-places,  are  obliged  to  pay  dues  and  to  refrain  from 
obstructing  the  flow  of  water  or  the  passage  of  boats. 

TosAMDO.  In  Uzen  Icuni,  Okitama  kon\  [in  towns] , 
the  Mntsu  river,  small  at  ordinary  times,  rises  very  suddenly 
in  rainy  weather  and  becomes  some  1,000  yards  wide,  so 
that  the  expense  of  repairing  the  banks  is  divided  among 
the  houses  in  an  area  of  16  wards.  The  assessment  in 
former  times  was  made,  not  according  to  the  number  of 
houses,  but  according  to  the  extent  of  one's  residence-land, 
the  unit  being  a  plot  6  ken  square.  The  source  of  the  river 
is  regarded  as  a  part  of  the  river,  even  in  the  dry  season^ 
and  not  the  property  of  any  individual  or  any  ward. 

HoKUBOKUDO.  In  Kaga  kuni,  Ishikawa  koriy  the  right 
of  fishing  belongs  to  tbe  village  occupying  the  banks,  though 
the  right  is  sometimes  sub-let.  A  tax  (kno^\'n  as  "  river-ser- 
vices") must  be  paid  for  the  right  to  fish  ;  and  hence  those 
paying  the  tax  are  entitled  to  exclude  others.  In  Kaga  A-on, 
there  is  an  old  feudal  law  against  changing  the  bed  of  the 
river  temporarily  for  the  purpose  of  obtaining  fish.  Another 
method  of  fishing,  known  as  *' pond-clearing  "  requires  the 
closing  of  the  aqueduct  or  river  by  a  dam  ;  but  this  is  not 
permitted  before  the  210th  day.^ 


1.  Myoga-kin,  2.  Sashikuteai-kin.  3.  Kumiai,  4.  A  day  indi- 
eaiiug  a  stage  in  the  ripening  of  rice  when  it  is  almost  ready  for 
the  sickle.  Presamably  the  water  was  needed  for  irrigation  until  this 
time  and  was  therefore  not  to  be  interfered  with. 
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In  Echigo  kuni,  Uwonama  korif  river  buiks  are  main- 
tained  at  the  joint  expense  of  the  feudal  lord  and  the  people. 
In  Kambara  kori,  rivers  ran  np  and  down  or  across  a  town 
are  called  "  navigable,*'  and  are  used  for  freighting  and 
for  extinguishing  fires.  The  drain- water  and  rubbish  of  the 
town  are  received  by  the  river,  and  so  there  is  a  cleaning, 
once  a  year,  at  the  expense  of  the  town. 

Sanindo.  In  Idzumo  kuni,  Takata  kori,  there  runs 
through  the  province  a  large  river,  the  Kanogawa.  No 
clear  distinction  exists  as  to  the  respective  duties  of  feudal 
lord  and  villagers  in  regard  to  repairs  of  the  river  banks, 
for  private  lands  and  demesne  lands  are  intermixed  in 
a  very  confused  manner,  and  the  proceedings  are  different 
for  the  two  kinds  of  land. 

Sanyodo.  In  Suwo  kiinif  Yoshihiki  kori,  repairs  of  river- 
bauks,  etc.,  are  made  by  the  villages  on  either  side,  each 
village  repairing  its  own  side  up  to  the  middle  line  of  the 
river.  But  the  right  of  fishing  belongs  exclusively  to  one 
or  the  other  side  of  the  river  ;  and  so  the  taxes  (known  as 
**  salmon  river- service  rice"^  or  "  whitefish  river- service- 
rice  *'  ^  )  are  paid  by  that  side  only,  the  rat^  being  10  wow- 
me  for  each  koku  of  the  assessment  of  the  river-property. 
Where  the  river  changes  its  channel,  the  new  channel  is 
cleaned  out  only  in  that  portion  used  by  boats,  the  work 
being  done  by  the  boatmen,  and  the  expense  being  paid  by 
^he  feudal  office.  But  where  the  sum  so  advanced  is  not 
enough,  the  riparian  owners  must  supply  the  deficit. 

1.  Ai-kawn  yuhi-lioliH.      2.  Shiraiucokawi  yaku-koku. 
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CHAPTER  III. 


SUCCESSION  1  TO  FAMILY  PROPERTY." 


1.— PETITIONS  AND  REPORTS. 

Wheu  a  person  succeeds  to  the  headship  s  of  the  family, 
he  exchanges  his  own  second  name  for  the  usual  second 
name  (called  the  *'  public  name  '*  *  )  of  the  master  of  that 
family  ;  so  that  nore -registration  in  the  land-register  is  need- 
ed ;  but  the  age  of  the  successor  is  recorded  and  the  name  of 
the  retiring  father  is  re-entered  in  the  temple -register.^ 
The  successor  usually  employs  as  his  principal  seal^  that  used 
1)y  his  predecessors,  esteeming  the  possession  of  it  an  honor. 

The  more  or  less  varying  customs  in  different  districts 
Are  as  follows. 

KiNAi.  In  Yamashiro  kuni,  Kndono  and  Atago  Aon',  in 
villages,  no  special  report  is  made  to  the  authorities  by  the 
successor  ;  but  he  adopts  the  family  cognomen,  and  at  the 


1.  Sozoku.  2.  Ka-san.  S.  Katoku.  4.  Kogi-Jia,  This  will  here- 
after be  termed  **  family  cognomeu."  6.  Shinnon  (religious  sect)  nin- 
hetsn-eho  (i-ecord  of  persons).  This  was  becanse  the  name  of  ilie  head 
of  the  family  stood  at  the  head  of  the  list  of  family  members, 
aud  also  becaase,  as  appears  below,  the  retiring  head  usnally  changed 
his  second  name.  6.  Jitsu-int  used  for  formiU  acts  of  legal  import- 
ance. 
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time  of  revising  the  temple  register  reports  that  he  will 
continue  to  nse  the  ancestral  setil.  Bnt  in  towns  a  report 
must  always  he  made,  and  the  successor,  accompanied  by 
the  ward  officers,  presents  himself  at  the  office  of  the  town- 
magistrate,  with  a  deed  of  grant  of  the  real  property,  and 
has  it  indorsed.  In  general  the  male  heir-apparent,  when 
he  reaches  the  age  of  17,  goes  through  the  form  of  **  hat  ^ 
donning,*'  some  person,  at  his  request,  acting  as  ''hat- 
father.**  After  this  time  he  is  entitled  to  take  part  in  the 
affairs  of  the  ward  or  villnge.  But  second  and  other  sons 
are  called  '' room- dwellers  "^  and  do  not  go  through  this 
form. 

In  IdzuDii  kuni,  Otori  kon,  a  son  or  younger  brother, 
who  has  succeeded  to  the  estate  ^  of  his  father  or  brother 
reports  the  fact  to  the  wnrd-elder,  who  reports  to  the  chief 
elder.  A  deed  of  transfer,  countersealed  by  the  relatives 
of  the  successor,  the  company,  and  the  ward-officials,  is 
^hen  filed,  and  the  successor's  name  is  substituted  in  the 
land  register. 

lu  Settsu  hmi,  Nishinari  koH,  a  notice  is  given  to  the 
ward  officers,  and  the  successor's  name  is  substituted  in  the 
land -register.  But  this  procedure  is  not  needed  in  the  ease 
of  other  than  house- owners.^ 

ToKAiDo.  In  Suruga  kuni,  Abe  and  Udo  kon\  when 
one  succeeds  to  a  family  name,^  he  reports  the  fact  at  the 
local  office  and  assumes  the  family  cognomen,  not  changing 
the  ancestral  seal ;  some  persons  do  not  adopt  the  family 
cognomen,  yet  leave  the  entry  of  name  in  the  land -register 
unchanged.  In  Shida  and  Mashizu  kon\  no  report  of  a  suc- 
cession is  made.  But  the  local  officials,  when  the  master  of 
a  family  reaches  the  age  of  60,  take  his  name  from  the  begin- 
ing  of  the  family  list  in  the  temple-register  and  place  it  at 

1.  Yebaahi  is  an  old-fashioned  hat  worn  on  formal  oooationSr 
but  only  by  adnlto.  2.  I.e.  take  no  part  in  the  outside  affftin  of  the 
place.  3.  I«cki  (estate  of  a  deceased  per8on)-cAo.  4.  lyemoeki- 
5>.  KameL 
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the  end ;  so  that  a  man  of  that  age  goes  into  retiremeut  as  of 
coarse.     The  same  seal  is  used  for  many  generations. 

In  Sagami  kuni,  Eamaknra  korif  when  the  eldest  son  ^ 
marries,  he  thereupon  becomes  the  successor ,  and  takes  the 
family  cognomen,  reporting  the  fact  to  the  local  office. 

In  Musashi  kttni,  Toyoshima  kori,  the  custom  is,  ever 
since  the  period  Ewansei  (1789-1801),  for  every  succession 
to  landed  property  to  be  publicly  announced  in  the  streets  by 
the  feudal  governor,  and  for  the  name  to  be  changed  in  the 
title-deeds.  If  a  deceased  head  of  a  family  left  no  male  issue,, 
the  property  is  managed  by  the  widow  or  a  daughter,  and 
it  is  afterwards  transfeiTed  into  the  name  of  the  person  who 
joins  the  family  as  husband  of  one  ef  its  female  members. 
If  any  causeless  delay  occurs  in  fixing  upon  such  a 
person,  the  local  officials  may  interfere  and  urge  the  widow 
or  daughter  to  do  so.  When  a  person  during  bis  lifetime 
names  another  as  his  successor,  it  is  an  old  rule  ot  the 
town  magistrate's  office  that  a  note  ought  to  be  made  in 
the  register  of  succession.^  This  was  again  prescribed  by 
a  proclamation  in  the  6th  year  of  Kyoho  (1721) ;  but  it 
has  been  but  little  observed  since  that  period. 

In  Kai  kuni,  Yamanashi  kon,  when  the  succession  to 
the  headship  occurs,  the  relations  and  company  have  a 
meeting  for  the  purpose,  and  send  to  the  ward-headman  a 
verbal  notice  of  the  succession.^  In  Koma  korif  iu  case  the 
successor  is  a  son  by  nativity  ^  and  not  a  son  or  son-in-law  ^ 
by  adoption,  no  notice  to  the  authorities  is  necessary. 

TosANDO.  In  Omi  kuni,  Shiga  kon,  no  report  is  made* 
In  Inugami  kori^  when  a  succession  >  occurs,  the  usual 
record  is  made  at  the  time  of  the  revision  of  the  temple- 
register,  the  change  being  called  ^*  one  family  change." 


1.  Cho-ihi.  9.  Dai-kaye  (lit.  generation-change).  8.  Jitau-thu 
4.  Muko-yoihif — adopted  for  the  purpose  of  marrying  a  daughter  of 
the  family.  Suoh  a  person  takes  the  name  of  the  family  into  which 
he  marries. 
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In  Mino  kunif  Ahaehi  kori^  whea  a  soeoession  oecurs, 
a  report  is   made  to  the  local  office  and  the  change  of 
ownership  of  real  property  is  noted  in  the  land-register, 
the    niunes  heiDg  also  changed  in  the  temple-register,^ 
after  100  days  have  elapsed. 

In  Shinano  kunit  Saka  Awn,  when  a  fiunily-master  dies  or 
retires,  notice  is  given  to  the  village  officers,  and  the 
successor  takes  the  family  cognomen.  lu  Ogata  kori^  a 
similar  notice  is  given.  In  Hann  kori,  when  a  family-master 
dies  or  retires,  a  petition,  coautersealed  by  the  company, 
and  reqaestiog  the  succession,  is  filed  by  the  eldest  son, 
through  the  headman  of  the  ward,  at  the  ward-office,  and 
after  permission  is  received,  a  public  announcement  is 
made. 

In  Shimotsuke  /runt,  Tsuruga  kori,  the  successor  re- 
ports to  the  local  office,  deposits  a  facsimile  of  his  seal,  and 
adopts  the  family  cognomen. 

In  Iwaki  kunif  Shirakawa  korif  the  successor,  who  in 
-called  "  chief  sealer,"  ^  reports  to  the  local  officials,  who  at 
the  time  of  the  revision  of  the  temple-registers  transmit  all 
such  reports  to  the  feudal  official  for  record.  The  change 
is  also  made  iu  the  village  tax-register,  at  the  end  of  tbe 
year,  when  the  taxes  are  paid. 

In  Iwashiro  Jiuni,  Shinobu  kari,  the  successor's  report 
is  made  as  in  the  previous  instance.  The  family  coguomen 
is  adopted,  so  that  no  change  in  the  land-register  is  needed. 
In  Aidzu  horiy  retirement  is  not  practised  among  the  common 
people.  A  successor  reports  to  the  local  officials,  who  make 
the  proper  corrections  in  all  the  books. 

In  Rikuzen  kuni^  Miyagi  kori^  in  towns,  a  report  in 
writing,  signed  by  the  retiring  person,  the  successor,  and 
one  of  the  company,  is  presented  to  the  headman.  If  the 
succession  be  permitted  by  him,  the  property  standing  in 

1.  Nhnb€ttU'Cho,    2.  Han-gathira, — ^beoaaae  his  seal  heads  th« 
list  in  his  fomilj. 
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ihe  land-register  ^  in  the  name  of  the  transferor  is  placed 
in  the  name  of  the  transferee.  The  headman  then  orally 
informs  the  town  magistrate,  who  corrects  the  land-register 
at  his  office. 

In  Riknchu  Anint,  Isawa  koHt  the  saccessor  adopts  the 
fiunily  cognomen.  He  most  report  to  the  local  officials,  if 
he  is  a  son  hy  adoption,  hat  not  if  a  son  hy  nativity.  In 
Iwate  korif  retirement  is  not  in  name  practised  amoog  the 
.common  people.  No  special  report  is  made  of  a  succession ; 
and  nsnaUy  no  change  in  the  land-register  is  made,  as  the 
successor  adopts  the  fisunily  coguomen. 

In  Mutsa  A'tmi,  Tsugaru  kori,  retirement  is  not  kuown. 
The  successor  to  a  deceased  person  adopts  the  cogno- 
men. 

In  Uzen  kuni,  Okitama  koH,  all  successions  must  be 
reported  orally  to  the  company-chief,  immediately,  in  case  of 
a  retirement,  and  within  50  days,  in  case  of  a  death ;  and 
the  latter  reports  to  the  bailiff,^  who  makes  an  official  record. 
The  fact  must  also  be  reported  in  writing,  attested  by  the 
ward-chief,  to  the  superintendent  of  sects,^  on  the  lOth  day 
of  the  2nd  month,  when  the  annual  revision  of  the  temple- 
register  is  made.  lu  Murayama  kori,  a  report  is  mnde  only 
when  the  successor  is  an  adopted  son.  The  family  cognomen 
is  adopted,  aud  thus  no  change  in  the  ownership  ns  recorded 
in  the  land-register  is  necessary.  In  Tagawa  kon,  the 
successor  affixes  his  seal  in  the  family -register  ^  at  the  local 
office ;  the  ward  or  village  officials  then  report  at  the  annual 
revision  of  the  temple-register  in  the  6th  month. 

In  Ugo  kuni,  Akita  kon,  no  petition  or  report  is  necess- 
ary, for  as  retirement  during  lifetime  is  not  the  custom  here, 
and  as  the  elder  son  succeeds  as  of  course,  a  mere  notice  of 
the  death  is  sufficient.     The  headman  makes  a  note  in  the 

1.  Ken-eho  or  noki'Cho, — stated  id  a  note  to  have  been  iimilar  to 
the  mizueho  but  distinct  from  it,  a  separate  kencho  bein  g  kept  in  erery 
eho  or  block.    2.  Kendan,    3.  Shiiman-htigyo.    4.  Koseki-cho. 
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family  register  at  the  time  of  revision.  The  family-master 
lias  in  most  families  borne  the  same  cognomen  for  genera- 
tions, and  thus  the  successor  takes  the  name  of  his  father. 

Hokkaido.  In  Oshima  kuni,  ICamedo  kon,  the  report 
of  a  succession  is  made  at  the  local  office. 

HoKVROKUDo.  In  Echizen  ktmi,  Tsuruga  kori^  a  success- 
or is  obliged  to  adopt  the  family  cognomen.  The  retiring 
master  changes  his  uiime ;  but  as  he  is  entered  in  the  temple- 
register  merely  as  ''  the  father."  no  report  is  ever  made  to  the 
village  office. 

In  Kaga  kuni,  Ishikawa  koii,  [in  towns]  when  the 
headship  is  transferred  iu  the  lifetime  of  the  master,  the 
grantor  and  the  heir  appear  at  the  ward-assembly  office, 
with  an  instrument  signed  by  both,  and  the  entry  in  tlie 
family -register  is  then  changed.  But  a  farmer  is  not  per- 
mitted to  distribute  his  property  among  his  children  during 
his  lifetime.  The  successor  to  a  farmer  is  obliged  to  take 
the  same  family  cognomen  as  the  previous  family -master. 
In  Yenuma  kon,  the  will  ^  of  a  deceased  person  is  taken  to 
the  feudal  office,  together  with  a  petition  signed  by  the  success- 
or, relatives,  and  company  (the  occasion  is  called  *'  opening 
the  will,"  and  the  proper  time  is  the  7th  day  after  the 
master's  death),  and  the  succession  is  confiimed. 

In  Noto  kioii,  Hagui  koH^  the  successor  adopts  the 
family  cognonen.  Only  the  fact  of  the  death  is  repoiied  to 
the  feudal  official,  as  the  eldest  son  succeeds  as  of  course. 

In  Echigo  kiini,  Eubiki  korif  no  petition  or  report  is 
made  by  the  successor  ;  but  the  name  of  the  new  master  is 
substituted  at  the  revision  of  the  family  register.  But  when 
retirement  occurs,  the  successor  gives  verbal  notice  to  the 
headman. 

Banindo.  In  Taugo  kunh  Yosa  kon,  on  the  death  of 
the  mastei'  the  local  officials,  without  waiting  for  a  report, 
substitute  tbA  name  of  the  eldest  son  as  master,  but  if  it  is 

1.  Yuigon. 
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a  case  of  retireinent  only,  they  wait  for  a  report.  When 
the  successor  changes  his  name,  it  is  customary  for  him  to 
report  to  the  officials. 

In  luaha  Amtti,  Omi  kori,  the  snccessor  is  not  obliged 
to  report  until  the  time  of  revising  the  temple-register,  when 
the  local  officials  substitute  his  name  as  head.  In  towns  the 
succession — which  they  call  ''change  of  mabter"^ — must 
always  be  reported. 

In  Idznmo  Aricnt,  Shimane  kori,  on  the  death  or  retire- 
ment of  a  family-master,  an  instrument  certifying  to  the 
succession,  sealed  by  the  relatives  and  company,  is  sent  to 
the  town-magistrate,  and  the  chief  inspector  ^  and  ward- 
elder  make  a  note  iu  their  registers  (the  family-register  and 
the  land- register),  the  name  of  the  heir  being  substituted  as 
family-master.  In  Soyegami  koH,  notice  is  given  to  tlie  chief 
elder  through  the  ward-elder,  and  the  change  is  made  in  the 
temple-register,  the  ch«3f  elder  affixing  his  official  seal. 

In  Iwami  Atmt,  Naka  kori,  notice  of  a  succession  is 
given,  in  villages,  to  the  headman,  in  towns,  to  the  elder, 
whether  the  heir  is  son  by  nativity  or  by  adoption.  But 
the  notice  is  not  made  until  the  time  of  the  revision  of  the 
temple-register ,s  in  the  2nd  month  of  every  year,  and  then 
only  by  the  new  master  himself. 

Santodo.  In  Harima  kunu  Shikito  kori,  permission  of 
the  feudal  official  must  be  obtained  for  a  family-succession.  ^ 
If  a  new  seal  is  adopted,  a  facsimile  of  it  must  be  deposited ; 
bat  not  if  the  use  of  the  ancestral  one  is  continued. 

In  Mimasaka  kuni,  Nishihojo  kori,  notice  of  succession 
is  given  to  the  chief  elder,  through  the  ward-elder,  in  case 
of  retirement,  but  in  case  of  a  death,  only  notice  of  the  fact 
of  death  is  given  [by  the  successor] ,  as  it  is  assumed  that 
the  eldest  son  has  succeeded. 

In  Bizen  kiuii,  Mino  kon,  there  are  no  other  proceed- 
ings than  a  notice  to  the  ward-elder,  who  makes  a  note  in  his 
register. 

1.  Teithu-kaye,    2.  O-mokudai,    8.  NhnbeUu-cho.    4.  lyt'tozokui 
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In  Bigo  kuni,  Mitsnki  Icon,  no  special  report  of  a  sne- 
cession  b  made,  the  matter  being  decided  by  a  family  con- 
sultatiou.  The  family  cognomen  remains  the  same  for 
hundreds  of  years,  and  the  entries  in  the  land-register  are 
left  as  they  are. 

In  Aki  kunij  Numata  and  Aki  kori,  a  succession  to  village 
property  is  usually  not  reported  uutil  the  next  revision  to 
the  temple-register.  In  towns  it  is  necessary  for  the  suc- 
cessor to  appear  at  the  magistrate's  office  and  stamp  his  sea' 
iu  the  register,  the  proceeding  being  called  "  book-changing.' 

In  Suwo  Aunt,  Yoshihiki  /rort,  notice  is  given,  in  towns, 
to  the  elder,  in  villages,  to  the  watch-chief. 

In  Nagato  Imni,  Toyoda  /roit,  when  among  the  upper 
classes  ^  (known  here  as  i/umt),  that  is,  those  who  may  have 
a  family  name  and  wear  two  swords,  a  succession  occurs, 
notice  is  given  to  the  proper  official ;  [such  an  arrangement] 
is  kuown  as  **  direct-control."  ^ 

Nankaido.  In  Kii  kuni,  Nakusa  and  Abe  kori,  in 
villages,  no  special  report  is  made,  but  the  entry  of  the 
name  of  the  family-master  is  changed  at  the  revision  of 
the  temple-register.  In  towns,  a  succession  to  realty 
requires  the  permission  of  the  feudal  official.  Where  the 
inheritance  is  grauted  by  one  retiring,^  a  petition  by  the 
retiring  master  is  enough ;  but  where  the  grant  is  by  one 
deceased,^  there  must  be  a  witnessed  document  of  grant,  and 
a  petition  must  be  filed  within  50  days  after  the  decease,  the 
eutiy  iu  the  land-register  being  thereupon  changed.  Any 
necessary  delay  must  be  explained  beforehand. 

In  lyo  kunif  Uwa  kori,  in  villages,  a  succession  is 
reported  at  the  local  office  and  the  name  changed  at  the 
time  of  revising  the  temple-register.     In  towns,  a  petition 


1.  Jo-to.  2.  Jiki-thihai,  This  is  a  teckuioal  phraae,  as  ordin- 
arily used,  signifying  tlie  oflSoiul  just  above  Ruy  given  official  (see  Part 
III«  No.  12).  But  here  the  meaning  is  not  clear.  8.  Inkyoyvguri' 
4.  Shikifo-yuzuri, 
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conntersealed  by  the  saccessor's  company  must  be  filed,  and 
a  letter  of  permiasion  obtained  fi[om  the  magistrate. 

In  Tosa  kun%  Ogawa  kori^  the  common  people,  in  case 
of  a  succession,  merely  notify  the  local  officials ;  this  is 
called  '' uame-changing."  1  The  country-samurai^  peiiUon 
the  feudal  official  to  allow  the  desired  succession,  and  more- 
over are  allowed  (as  the  commoners  are  not)  to  retire 
during  lifetime,  and  to  transfer  the  family-pedigree.'  These 
country-samurai  are  those  who  have  reclaimed  waste  land 
(the  area  must  be  8  cho  or  more)  and  are  permitted  to 
enjoy  the  profits  without  paying  taxes  or  other  charges.^ 

Saikaido.  In  Chikugo  kunif  Mii  Aon,  notice  of  a  suc- 
cession is  given  to  the  company-chief,  inspector,^  and  ward- 
elder,  and  the  successor's  name  is  substituted  in  the 
register. 

In  Buzen  kuniy  Shimoge  kori,  when  a  master  over  60 
years  of  age  refuses  to  go  through  the  form  of  "  picture- 
trampling/'®  the  local  officials  treat  him  as  having  retired, 
and  alter  the  namA  in  the  registers.  A  new  master  doe& 
not  adopt  the  fiunily  cognomen  until  the  death  of  the  retired 
master. 

In  Bugo  kuni,  Oita  korif  retirement  is  not  practised. 
On  the  death  of  the  master  of  a  family,  the  family  cognomen 
is  adopted  by  the  eldest  son,  if  the  local  officials  so  decide. 
In  Hayami  kori,  a  succession  must  be  followed  by  a  report 
and  a  chauge  of  name  in  the  books.  The  principal  seal 
must  be  changed ;  and  if  time  is  required  for  this,  the  suc- 
cessor reports  that  he  will  temporarily  use  that  of  his 
predecessor. 


1.  Namaye  (qame)-tftiJE0  {tx^kaye  (obange).  2.  Oo-Mhi.  8.  Kabu. 
This  seems  here  the  signifloanoe  of  this  protean  name.  4.  See 
the  i>aper  by  Mr.  Grinnan,  on  **  Feudal  Land  Tenure  in  Tosa/'  in 
Trans.  Asiat.  Soo.  Jap.,  1899.  5.  Mettuke,  6.  Fumiye^ — a  reference 
to  the  trampling  npon  a  picture  of  Jesus  which  was  periodically 
required  as  a  test  of  non-Christianity. 
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In  Higo  kunif  Tamana  korij  no  petition  or  report  is 
required. 

lu  Osnmi  kunit  BO  kori,  the  local  officials,  at  the  time 
of  the  revision  of  the  temple-register  every  7  years,  ascertain 
and  report  to  the  feadal  official  all  the  successions  that  have 
occurred,  and,  after  sanction  obtained,  change  the  names  in 
the  books.  The  successor,^  except  in  rare  cases,  preserves 
bis  own  name. 

2.— RIGHT  OF  SUCCESSION  TO  THE 

HEADSHIP. 

It  sometimes  happens  that  the  master  of  the  family 
exercises  his  discretion  and  creates  a  branch -family  with 
the  eldest  son  as  its  head,  letting  the  youngest  son  succeed 
in  the  chief  Oetmily.  But  as  a  rule  the  eldest  son  is  made 
the  successor. 

The  varying  customs  on  the  subject  are  as  follows. 

KiNAi.  In  Yamashiro  kuni,  Atago  and  Kadono  kori, 
when  something  affecting  the  eldest  son  causes  the  father  to 
select  the  second  or  third  son  or  any  other  person  as  the 
successor,  he  must  prepare  a  deed  of  grant,  bearing  tbe 
attesting-seal  of  the  feudal  official,  and  place  it  on  deposit 
in  the  local  office.  The  power  to  disinherit  the  eldest  lies  in 
his  discretion.  Every  deed  of  grant  to  take  effect  after 
death  must  bear  the  attesting-seal  of  three  relatives. 

lu  Yamiito  A-iim,  Yoshino  kori,  the  right  of  snccessiou 
belongs  generally  to  the  eldest  son  ;  ^  but,  if  the  father 
wishes,  he  may  make  the  second  or  third  son  his  heir, 
establishing  the  eldest  in  a  branch  family. 

ToKAiDo.  In  Owari  kimi,  Aichi  koHf  the  eldest  son 
has  the  right  of  succession.  But  it  often  happens  in  viUagea 
that,  in  order  to  encourage  agricultural  undertakings,  the 
master  of  the  family  has  his  sons  one  after  another,  begin- 


1.  Zoku-nin,         2.  Chonan. 
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ning  at  the  eldest,  establisb  branoh-familieB,  the  master 
making  such  an  apportionment  of  his  property  as  he  sees  fit. 

In  Idza  kuni,  Takata  kari,  and  in  Hitachi  knni,  Niibari 
korif  the  eldest  child  sncceedsi  whether  male  or  female. 

In  Kai  kuni^  Koma  kori,  th<^  term  "  succession  '*  is 
properly  applied  when  the  master  of  a  family  either  dies  or 
retires  from  business  by  reason  of  age,  and  his  son  or 
adopted  son-in-law  succeeds.  In  ordinary  cases  the  eldest 
son  is  entitled  to  the  succession;  but  he  is  sometimes 
excluded  from  it  on  the  ground  of  either  physical  or  mental 
unfitness  to  govern  the  family,  and  the  younger  brother 
aucceeds  instead.  If  there  is  no  younger  son,  the  succession 
is  sometimes  selected  by  a  council  of  the  immediate  fnmily 
and  other  kindred.  In  Yamanashi  kori,  the  eldest  legitimate 
8on^  succeeds.  But  if  by  reason  of  mental  or  physical 
incapacity  or  of  misbehavior  he  is  deemed  unfit  to  manage 
property,  the  second  or  third  son  or  [failing  these]  a 
daughter  is  given  the  succession,  a  son-in-law  being  adopted 
in  case  of  a  daughter. 

In  Mnsashi  ktmi,  Toyoshima  kon,  the  right  of  manage- 
ment usually  passes  to  the  heir  immediately  on  succession ; 
but  sometimes  the  father  [in  case  of  retirement]  or  the 
relatives  [in  case  of  the  father's  death]  superintend  the 
family  affairs,  especially  in  pecuniary  matters,  whether 
the  successor  be  son  by  nativity  or  by  adoption. 


1.  Chakuihi,  This  word  seems  to  be  used  by  the  author  primarily 
iu  the  sense  of  *'  eldest'*  as  distinguished  from  secoud  or  third' son. 
Dr.  Hepbnm  gives  it  the  same  meaning.  Hat  the  original  sense  is 
*'  legitimate  Mon,"—eA€i iku  being  **  straight,"  *' just,"  and  «/»',  "son  *' 
**  Chakuihi"  in  the  new  Code,  to  be  sure,  signifies  **  legitimate  ^rii/d  " ; 
but  the  older  use  was  looser,  and  clearly  "  sou  **  is  here  intended.  But 
in  several  passages  in  thiE  Section  it  is  clear  tliat  the  term  carries  the 
idea  of  "  eldest ;"  in  only  one  passage  is  the  meaning  **  legitimate  *'  an 
essential  one.  On  the  wbole,  then,  the  phrase  "  eldest  legitimnte  son  " 
has  seemed  the  pest  rendering  in  most  cases,  the  idea  '*  legitimate  " 
Mng  probably  the  subordinate  one.  Dr.  Weipert  suggests,  as  the 
best  single  term,  erteofcii  or  hanpUohH,  tlie  Japanese  understand  at 
once  that  **  the  son  "  is  nobody  else  but  the  eldest  legitimate  son. 
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ToBANDo.  In  Omi  kuni,  Shiga  kori^  the  person  who  ouk 
show  a  deed  of  grant  ^  beoomes  the  sneoessor.  In  villages^ 
when  the  eldest  son  reaches  the  age  of  16»  he  ealls  together 
the  oldest  people  of  the  village,^  goes  through  the  oeremony 
of  donning  men's  clothes,^  and  gives  up  his  boy's  nanie> 
This  occasion  is  called  **  hat-donning,"  and  determines  his 
right  as  heir-apparent. 

In  Shinano  kuni,  Ogata  kori,  it  is  the  custom,  in  order 
to  avoid  disputes  as  to  the  succession,  that  every  fiurmer 
(whether  youthful  or  aged)  shall  in  a  dangerous  illness  name 
his  successor  in  a  writing  attested  by  the  headman  and 
company-chief;  and  when  this  duty  is  neglected,  the  head- 
man, company-chief,  company,  and  relatives  urge  him  to 
fulfil  it.  If  after  all  a  person  die  intestate  his  property  is 
iuventoried  in  a  book,  which  is  given  iuto  the  custody  of 
some  relative  until  a  successor  is  chosen.  A  will  unattested 
is  invalid.  In  Takai  korit  custom  requires  that  the  sncoession 
to  the  family  estate  and  the  mode  of  distribution  of  perscmal 
estate  shall  be  provided  for  before  death  iu  a  writing  sealed 
by  the  headman  and  company-chief.  No  claim  to  the 
property  can  be  brought  unless  thus  certified  in  writing. 
In  Sakti  korif  the  eldest  son^  generally  is  regarded  as 
having  the  right  of  succession.  But  if  the  father  has 
reason  to  fear  to  trust  the  management  of  the  fiunily 
property  to  him,  he  may  make  the  second  or  third  son 
the  heir,  establishing  the  eldest  in  a  branch  fiunily  and 
apportioning  to  liim  a  larger  share  thnn  would  have  fallen  to 
a  younger  son  in  such  circumstiinces.  In  Minochi  hrrif 
among  samurai ,  an  illegitimate  son^  cannot  succeed,  unless 
he  has  been  acknowledged  by  petition  to  the  feudal  office  and 
legitimized^  by  its  approval.  Moreover,  an  illegitimate 
son,  even  though  older  than  the  other  children,  must  call 


1.  Yvzitri-jo.  2.  Tkua  invoking  for  himself  a  life  as  long  ss 
theirs.  8.  Gembuku,  4.  Yof>iei.  6.  C/tonan,  6. Mekakebam  no  damhi 
(lit.,  conoobine*8  son).    7.  Chahtthi. 
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them  '*  elder  brother  "  ^  or  "  elder  sister  "  ^  and  be  termed 
a  yoimger  son,^  antil  he  is  legitimized  as  above. 

In  Shimotsnke  kuni,  Eawachi  kon^  if  the  eldest  child  is 
a  danghter,  a  husband  is  found  for  her  and  he  sncceeds  to 
the  headship ;  for  if  a  son  were  allowed  to  succeed  in  her 
stead,  the  labor  available  for  cultivation  of  the  family  land 
would  be  diminished.^ 

In  Uzen  kum,  Tagawa  km,  a  similar  custom  prevails. 
In  Okitama  kori,  the  eldest  legitimate  son^  has  the  right  of 
succession,  and  if  he  dies,  the  right  passes  to  the  legitimate 
grandson.^  If,  however,  the  grandson  is  too  young  to  miinage 
the  property,  one  of  the  grandparents  or  great-grandparents 
assumes  the  succession  temporarily,  the  grandson  being 
adopted  as  a  son  by  that  person.  In  case  of  retirement 
during  lifetime,  the  heir  does  not  receive  the  entire  ptitrimouy, 
a  part  being  reserved  as  a  retirement-portion.^  But  on 
the  father's  death,  this  too  passes  to  the  successor.  The 
name  "  key-grant  "^  is  given  to  this  custom. 

In  Riknzen  kuni,  Miyagi  koriy  the  right  of  succession 
belongs  to  males®  only  ;  thus  if  the  eldest  child  is  a 
female,^  the  next  male  child  succeeds ;  or  if  the  eldest 
son  dies  and  the  second  child  is  a  daughter  and  the 
third  a  son,  the  latter  sncceeds.  But  if  the  eldest  son 
leaves  a  son,  a  brother^  or  [married] ^^  sister  takes  the 
succession  temporarily,  the  grandson  becoming  the  adopted 
son;  this  arrangement  is  known  as  "adoption  in  the 
line.*'  M 

In  Ugo  hint,  Akita  /ron',  the  eldest  son  customarily 
succeeds.  But  if  he  is  too  young  to  manage  the  property, 
and  the  second  chiljd  is  a  daughter,    her    husband  (the 


1.  Afd.  2.  Ane.  8.  Nisannatu  4.  By  the  death  or  retirement  of  the 

> 

lather,  leaving  none  in  his  plaoe.  6,  Chahman.  6.  Ckakvion,  i.e.  the 
son  of  the  one  who  would  have  saceeeded.  7.  Inkyo-ryo,  8.  Kagi' 
yuzuri;  the  allusion  is  obsoare.  9.  Datuhi.  10.  Jo$hL  11.  See  the 
next  paragraph.  12.  Jun  (order,  line) -yos/u  (adoption),  i.  e.  adoption 
of  one  standing  in  the  originsl  line. 


I 
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lu  Echigo  kuni^  Kabiki  kori^  the  soocession  is  for 
males  ^  only,  the  [eld69t  son's]  son  or  grandson^  taking  prece- 
denoe  of  a  brother.  When  the  heir  is  less  than  10  years  old 
at  the  time  of  the  father's  death,  the  widow  takes  the  head- 
ship of  the  family,  and  is  entered  on  the  sect-register  as 
''widow  of  A."  If  the  widow  marries  again,  the  new 
husband  becomes  family-master,  and  the  heir  by  the  first 
marriage  is  adopted  as  his  heir.  In  Kambara  Arori,  the 
right  of  succession  belongs  to  males  only.  If  there  are 
none,  then  the  brother  of  the  deceased  becomes  family-mas- 
ter, in  preference  to  a  daughter. 

Sanyodo.  Iu  Biohu  kuni,  Euboya  kori,  the  right  of 
succession  belongs  first  to  the  eldest  legitimate  son.  ^  But 
sometimes  he  is  established  in  a  branch  family,  and  then  a 
second  or  third  son  succeeds.  Often,  however,  it  is  the 
younger  sons  who  establish  branch  fiamilies.  When  a  branch 
family  is  established,  notice  is  given ;  the  principal  seal  is 
then  made,  and  an  impression  placed  with  the  headman. 

In  Suwo  kiinit  Yoshihiki  kori,  the  eldest  son^  succeeds 
as  of  course ;  but  in  case  of  his  mental  or  physical  incapa- 
city to  manage  the  f&mily  afiairs,  the  second  or  the  third 
son,  or,  if  there  is  no  son,  a  daughter,  will  take  the  saccess- 
ion,  the  father's  seal  attesting  the  appointment.  In  Nagato 
kunif  Amu  kori,  a  daughter  may  succeed  her  father,  the  cor- 
rection of  names  being  mtide  in  the  temple-register  by  means 
of  an  appended  slip. 

Nankaido.  In  Aw^ji  A*u/it,  Mihara  kori,  when  there 
is  no  son,  a  daughter  may  iuherit.  Sometimes  the  widow 
takes  the  succession  temporarily,  either  as  widow  of  the 
deceased,  or,  perhaps,  as  his  daughter. 

In  Awa  kuni,  Nabigashi  kori,  the  eldest  legitimate 
son 8  succeeds,  in  preference  to  an  older  illegitimate  son;  ^ 
and  if  the  father  desires  to  make  an  illegitimate  son  his 


1.  Datuhi,     2.  Shi$on,    8.  C}uiku$hi.    4.  Chonan.     5.  Shotkittu 
uo  ko. 
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beir,  the  relatives  of  the  lawful  wife  Lave  a  right  to  inter- 
pose objeetion. 

In  Toea  kuni,  Eochi  kon^  the  eldest  son  ^  succeeds.  It 
is  customary,  in  raral  districts  s  among  families  of  the  upper 
•classes,  where  there  are  8  sons,  to  establish  the  first  and 
the  second  sons  in  branch  families,  making  the  youngest 
the  heir. 

Saikaido.  In  Chikugo  kuni,  Mitsama  kori,  the  eldest 
legitimate  son^  customarily  succeeds.  But  in  case  of  his 
incapacity  or  any  other  hindrance  the  second  or  the  third 
takes  his  place,  or  [in  de&ult  of  other  sons}  a  daughter 
takes  a  husband  [who  succeeds  as  adopted  son-in-law] . 

In  Higo  kuni,  Tamana  kori,  among  the  common  people, 
the  eldest  son  customarily  succeeds.  But  in  case  of  his 
incapacity,  mental  or  physical,  the  second  or  the  third  sou, 
after  consultation  by  the  relatives  and  company,  takes  his 
place. 

In  Hyuga  kuni,  Usnki  koti,  the  father  often  has  the 
•eldest  son  establish  a  branch  family  and  gives  the  succes- 
sion to  the  second  or  third  son.  In  Miyazaki  and  Eayn 
kori,  the  headman  and  the  elder,  at  any  time  after  the  eldest 
son  reaches  the  age  of  20,  may  enter  bis  name  in  the 
temple-register  as  master  of  the  family,  treating  the  father 
•as  retired ;  and  in  any  case,  if  a  master  in  some  way  offends 
the  whole  village,  the  village  officials  have  a  right  to  cause 
him  to  retire. 

8.— DISTRIBUTION  OF  PATRIMONY.* 

When  the  master  of  a  family  desires  to  portion  off  a 
«on  or  younger  brotlier  and  thus  establish  a  branch  family, 
he  gives  notice  to  the  local  official,  and  goes  through  the 

1.  Chonan.  2.  Oo  and  mura.  8.  Cluikiuhi,  4.  Bun  (divide)-yo 
(gi?e).  The  tenn  **  apportioument "  will  here  be  used  as  the  general 
one,  "  advanoement "  being  restricted  to  a  distribution  daring  the 
parent's  lifetime. 
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form  of  apportioning^  a  part  of  his  estate  and  creating  a 
uew  family.  The  amount  thus  apportioned  osually  does 
not  exceed  one  third  or  one  fourth  of  his  estate.  Varying 
customs  are  as  follows. 

KiNAi.  In  Yamashiro  kunif  Atago  and  Kadono  horif 
at  tbe  starting  of  a  new  family  by  a  son  or  younger  brother^ 
there  is  no  fixed  rule  as  to  the  amount  to  be  apportioned. 
In  villages  the  part  apportioned  is  customarily  the  property 
acquired  by  purchase ;  ^  that  part  inherited  from  one's  anees> 
tors  is  given  only  to  one  who  perpetuates  the  main  fiBunily. 

In  Yamato  kuni,  Soyegami  kori,  a  person  who  est- 
ablishes  a  branch  family  is  sometimes  excused  from  the 
feudal  service  consisting  in  the  furnishing  of  a  stated  amount 
of  labor. 

In  Eawachi  hmi,  Shibukawa  kori,  when  one  wishes  to 
establish  a  younger  son  as  the  master  of  a  new  family,  remov- 
ing his  domicile  to  another  village,  the  permission  of  the 
officers  of  this  village  is  obtained  and  the  matter  is  attended 
to  by  them.  But  the  new-comer  is  called  a  '*  come-in 
farmer,  "3  and  is  in  all  respects  treated  as  irferior  to  the 
other  farmers.  When  the  new  family  remains  in  the  same 
village,   the   village  officials  are  informed. 

lu  Idzumi  Jiuni,  Otori  korit  when  a  distribution  is 
desired  to  be  made  to  a  daughter  or  younger  son,  the  father 
makes  out  an  instrument  attested  by  witnesses  and  deposits 
it  with  the  village  officials ;  on  the  father's  death,  the 
relatives  open  it  and  read  it  aload.  A  similar  document  is 
necessary  for  the  appointment  of  the  heir.  In  Idzumi  kori, 
when  a  second  or  third  son  establishes  a  branch-family,  he 
is  sometimes  exempted  from  village  charges  or  feudal 
laboring  services  for  8  years.  This  period  is  called  the 
"  new- walls  three-years."  * 


1.  WakattH.  2.  Bai-toku,  3.  Iri-lyakuslio.  4.  Ara-kabe  MiuMUr 
—its  purpose  being  to  allow  him  to  devote  his  funds  to  ereoting  i 
house. 
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In  Settsa  kuni,  Yabe  koH,  the  establisliment  of  a  new 
fieunily  is  reported  to  tbe  local  officials.  The  portion  given 
is  of  no  fixed  amount,  tbis  being  in  tbe  discretion  of  the 
master  of  the  family.  The  same  rule  holds  when  a  mer- 
ohfint  apportions  to  some  one  of  his  clerks  or  agents  wbo  has 
well  served  him  for  many  years  a  part  of  his  capital  and  of  the 
goodwill  ^  of  the  house,  for  the  purpose  of  enabling  him 
to  set  up  a  separate  house. 

ToKAiDo.  In  Ise  hmif  Auo  /vort,  no  report  is  made  uf 
the  creation  of  a  new  family ;  but  a  note  is  made  of  the 
additional  family^  in  the  temple-register.  A  poor  family 
sometimes  petitions  the  feudal  official  for  money  to  build  a 
house  tind  buy  farming  tools,  and  receives  assistance^  - 
money.  There  is  no  fixed  rule  as  to  the  amount  of  an  ad- 
vancement. 

In  Shima  kwii,  Toshi  kon,  a  report  must  be  made  to 
the  feudal  official,  because  an  increase  takes  place  in  the 
number  of  houses.  There  is  no  regular  amount  for  the 
advancement.  In  most  cases  the  new  family  is  established 
in  tbe  same  calling  as  the  main  family.  In  sea-coast 
villages  the  portion  often  consists  in  a  boat,  with  which  the 
new  family  carries  on  the  occupation  of  fishing. 

In  Owari  kurU,  Aichi  kon,  there  is  no  fixed  rule  as  to 
the  amount  of  capital  portioned  out.  When  an  eldest  sun 
starts  a  new  family,  his  portion  is  sometimes  contributed  to 
by  the  younger  son,  who  succeeds  to  the  headship  of  tbe 
main  family.  Sometimes  a  merchant  portions  out  to  some 
one  of  his  clerks  or  agents  who  has  well  served  him  for 
many  years  a  part  of  his  capital  and  of  the  goodwill  of  the 


1.  Noren,  This  is  a  cnrtain  separating  the  shop- room  of  a 
merchant's  house  from  the  living  rooms.  By  custom  it  is  regarded 
as  representing  the  honse  or  firm,  and  thus  it  has  come  to  have 
the  meaning  "  good-will."  2.  Kado  (gate, — hence,  hoa8e)-ma</ii 
(increase).  3.  Te-atet  lit.  hand-placing,  the  attitude  of  one  who  lays 
his  hand  on  another's  shoulder  and  offers  friendly  help. 
Pt.  r.-y. 
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house,  together  with  the  right  to  nee  the  hoose-name,^  and 
lets  him  establish  a  separate  honse.  In  saeh  a  case,  if  the 
beneficiary  should  sabseqaently  iigare  the  interests  of  the 
original  honse  in  a  commercial  transaction,  the  head  Of  the 
latter  may  deprive  him  of  the  right  to  the  hoose  name  and 
goodwiU  and  order  him  to  cease  trading. 

In  'J*otomi  ktinif  Fachi  kori,  the  fixed  amount  for  an 
advancement  of  realty  or  persoualty  is  three-tenths  of  the 
total  value  of  the  family  estate ;  this  amount  is  known  as 
"seven  and  three  parts."'  If  the  amount  exceeds  this  pro- 
portion, the  relatives  and  the  company  may  object.  As 
the  number  of  houses  in  each  village  is  fixed,  one  caiiuot 
stnrt  a  new  family  at  pleasure,  and  usually  one  must  wait 
until  a  piece  of  residence-land  is  vacated  by  its  occupant. 
Even  if  an  additioual  house  is  built,  no  report  is  mode. 

In  SurugR  kuni,  Abe  and  Udo  kori,  a  report  mast  be 
made  to  the  headman,  and  during  the  bnilding  of  the  new 
house  one's  company  must  contribute  their  assistance  with- 
out pay. 

In  Kai  kum,  Yamanashi  kon,  the  gift  of  property  to 
other  than  one's  successor  (for  example,  a  younger  child  or 
friend)  must  be  made  by  an  instrument  of  bequest.^ 

In  Idzu  kitni,  Takata  korij  a  part  of  the  estate  is  some- 
times apportioned  to  a  son  or  brother  to  establish  him  at 
the  head  of  a  brauch  family,  the  amount  given  being  in  the 
discretion  of  the  master  ;  some  do  not  give  any  of  the  cul- 
tivated land,  but  a  portion  of  the  residence-land  is  always 
given. 

In  Mnsashi  fmni,  Toyoshima  kori,  a  will  is  usually 
made  during  the  father's  lifetime,  giviug  a  portion  of  the 
estate  to  a  daughter  or  younger  son.  On  his  death,  the 
will  is  opened  and  the  portion  set  off.  When  the  daughter 
marries  or  the  son  grows  up  [and  starts  a  branch  Camily] , 

1.  Yaffo,  Most  oommercial  estabUshments  have  a  title  of  their 
owD,  quite  distinct  from  the  name  of  the  owner  or  owners,  Le.,  la- 
yrt,  Oivari-ya,    2.  Shichihu  sam-bit,    8.  Yuijo. 
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the  iK)riion  is  taken  to  the  new  house.  ^  If  there  is  no  such 
distribntion  by  will,  there  is  no  division  of  the  estate, 
beeaose  a  division  woold  be  the  source  of  wrangling  among 
the  children. 

In  Iruma  korif  an  apportionment  to  a  second  or  third  son 
is  by  law  not  permitted,  unless  the  family  estate  is  assessed 
at  10  koku,  or  more.  When  a  branch  family  is  started,  the 
feudal  official  makes  a  present  by  way  of  reward.  In  towns, 
the  master  portions  out  a  part  of  the  capital  to  the  son  or 
brother,  who  hires  a  separate  house.     No  report  is  made. 

In  Awa  huni,  Awa  and  Heguri  kori,  the  farmers  dislike 
to  own  descent  from  a  new  family,  and  so  the  brothers  and 
younger  sons  do  not  start  new  families  but  take  the  succes- 
sion of  a  family  about  to  become  extinct.^  The  amount  ap- 
portioned depends  ou  the  discretion  of  the  master. 

In  Eadzusa  kunit  Moda  kon,  in  towns,  a  report  is  made 
and  the  entry  is  changed  in  the  land-register.  But  in  vil- 
lages the  practice  is  to  take  the  succession  of  other  families,  ns 
just  related.     The  amount  of  the  apportionment  is  not  fixed. 

Ill  Shimosa  Avmi,  Imba  kon,  apportionment  is  by  law 
not  permitted  if  the  family  estate  is  assessed  at  less  thau  10 
koku.  The  amount  is  in  the  discretion  of  the  master.  But 
as  permission  to  turn  cultivated  laud  into  residence-laud  is 
difficult  to  obtain,  the  custom  is  to  re-establish  extinct 
families,  as  above  related. 

In  Hitachi  knniy  Ibaraki  kori,  permission  of  the  feudal 
official  must  be  obtained,  because  in  makiug  the  advance- 
ment a  portion  of  cultivated  land  is  turned  into  residence- 
land.  Whenever  an  additional  house  is  established,  the 
feudal  official  gives  a  present  by  way  of  reward.  The  amount 
apportioned  is  in  the  master's  discretion. 


1.  Igon,  This  expression  is  used  apparently  because  the  por- 
tion would  consist  chiefly  of  personalty.  2.  Zekke,  i.e.  having  no 
male  issue. 
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TosANDO.  In  Omi  kunu  Shiga  kon,  the  amount  appor- 
tioned is  in  the  master*s  discretion.  Where  it  consists  of 
realty,  a  deed  of  grant  must  be  given.  In  villages,  an 
apportionment  is  not  allowed  where  the  family  estate  is 
assessed  at  not  more  than  10  kokii. 

In  Hida  knni,  Quo  koti,  permission  of  the  feudal  official 
must  be  procured.  The  portion  is  customarily  not  less  than 
10  kokn  in  assessed  production  and  1  cIio  in  area,  and  tbe 
mnin  estate  remaining  must  not  be  less  in  quantity.  If  the 
head  of  the  new  family  does  receive  a  plot  of  less  than  10  koku 
production,  he  loses  the  title  of  "  farmer  *'  and  the  family  is 
called  <<  nobody's  family ;  *'i  moreover,  his  rights  among  liis 
fellow- villagers  suffer  considerable  diminution. 

In  Shinano  kunif  Sarashina  ^om',  when  a  will  is  made, 
aud  its  proviaious  are  ambiguous  or  the  distributiou  is  ui^just, 
the  relatives  and  company  have  a  right  to  disregard  it  aud 
make  a  proper  distribution.  In  Takai  kof'i,  hendmcu  whose 
property  is  of  less  than  20  koku  assessment  tmd  ordinary 
farmer's  whose  property  is  less  than  10  koku  are  fur  bidden  by 
law  to  set  off  part  of  their  property  to  second  or  third  sons. 

In  Kotsnkc  A»ne,  Ibaraki  kon,  an  apportionment  is 
forbidden  unless  the  family  estate  has  an  assessed  prodiic- 
tion  of  15  koku  or  more.  The  amount  of  the  portion  is 
determined  by  a  consultation  of  the  relatives.  The  entry 
of  the  fact  is  made  at  the  time  of  the  next  revision  of  the 
temple-register. 

lu  Shimotsuke  Icunif  Tsuruga  korif  the  practice  of 
advancements  for  the  establishment  of  branch  families  is 
rare ;  in  most  cases  the  second  and  third  sons  take  the  suc- 
cession of  a  ''  broken  **  family .&  In  Eawachi  koti,  if  the 
family  estate  is  assessed  at  10  koku  or  less,  an  apportion- 
ment cannot  be  made  without  permission  of  the  feudal  ofHcial. 
The  amount  is  in  the  discretion  of  the  master.  A  report 
must  be  mnde  at  the  local  office. 

1.  Tare  (whose?,  i.e.   nobody^ 8)'kado  (gate,  hott8e)-y<i   (house, 
family).     2.  Tsuhnre-ya. 
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In  Iwashiro  ktinit  Shinobn  kori,  the  permission  of  the 
feadal  official  is  required.  The  amonnt  is  determined  by  a 
eousultatton  of  the  relatives,  but  usually  does  not  exceed  one- 
third  of  the  whole  estate.  In  Aidzn  kon,  the  peimission  of 
the  local  officials  alone  is  enough.  In  villages,  second  and 
third  sons  usually  succeed  to  the  mime  and  remaining 
property  ^  of  a  ''  broken  '*  farmer.  When  an  advancement 
is  made,  the  amount  is  in  the  discretion  of  the  master. 

In  Rikuzeu  kiinij  Toda  kori,  when  property  is  to  be 
apportioned  to  a  second  or  third  son,  the  procedure  is  the 
Slime  as  in  the  case  of  *'  private-extinction  [of  a  family]  ,*' 
described  in  the  chapter  on  Domicile .^  There  is  no  rule 
as  to  the  proper  portion,  aud  if  the  heir  objects  to  its 
amount,  the  father  may  not  carry  out  his  desire. 

In  Mutsu  kuni,  Tsugaru  kon,  the  establishment  of  a 
branch  family  is  not  permitted  unless  the  master  has  reached 
the  iige  of  40  aud  the  family  esUite  performs  a  laboring 
service  of  40  days'  labor  annually.  The  amount  is  in  the 
discretion  of  the  master. 

In  Uzen  kutii,  Taguwa  Aron',  the  amonnt  is  not  fixed,  but 
does  not  usually  exceed  oue-third  of  the  estate.  A  report  is 
made  to  the  chief  headman  and  the  entry  in  the  land- 
register  is  changed,  the  ward  or  village  officers  certifying 
with  their  seals  the  transfer  of  the  property.  A  farmer  does 
not  portion  off  a  plot  of  less  than  5  koku  assessment.  In 
Okitama  koHf  when  a  daughter  or  younger  son  is  to  be 
established  in  a  branch- family,  a  consultation  of  the  relatives 
and  company  is  held,  and  an  amount  set  off  proportionate  to 
the  size  of  the  family  estate.  Notice  of  this  is  given  to  the 
company-chief  aud  the  bailiffs  at  the  time  of  revising  the 
temple-register,  on  the  10th  day  of  the  2d  mouth.  No 
document  or  witnesses  are  needed. 


1.  Myo  {nB,me)'$eki  (residue).  2.  See  Part  VII.  See  also  itipra^ 
Chaptei'  I,  Bikozen  kunit  where  a  reference  is  made  to  the  same 
procedure.    8.  Kendan, 
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In  Ugo  kunit  Akita  kori^  no  one  may  establish  a 
daughter  or  younger  son  in  a  branch  fiiinilv  unless  he  is 
the  owner  of  some  realty,  however  little.  The  portion 
assigned  is  usually  two-tenths  of  the  whole  estate.  In 
Hiraga  hori,  the  portion  given  as  an  advancement^  may 
not  exceed  one-tenth  of  the  whole, — ^for  example,  10  kohi 
from  an  estate  of  100  kokii.  The  relatives  and  company 
must  approve,  and  verbal  notice  is  given  to  the  headman.' 
The  name  is  changed  in  the  temple-roister  at  the  time  of 
the  annual  revision.  Sometimes  it  happens  that  a  portion 
of  the  estate  is  set  off  to  a  farm -laborer  ^  who  has  worked 
for  the  family  for  a  long  time,  rendering  good  service,  and 
he  sets  up  a  separate  family.  The  nucleus  of  his  estate  is 
the  savings  which  he  has  made,  and  what  the  master  gives 
him  is  an  additional  amount  termed  **  house-building  ex- 
penses "^  and  the  privilege  of  using  the  master's  name. 
If  land  is  given  instead  of  money,  the  amount  is  usually  an 
area  assessed  at  100  hari  (2  sheaves  make  1  ira,  10  wa 
make  1  sokn^  or  1  kari,  and  100  kari  are  usually  equivalent 
to  1  tan  in  area).  The  establishment  of  this  sort  of 
separate  family  is  known  as  '<  kitchen- apportionment,**' 
and  n  verbal  notice  to  the  headman  is  sufficient. 

Hokkaido.  In  Oshima  kuni,  Eamedo  kon,  report  is 
made  by  the  master,  and  the  local  officials  make  the  requi- 
site changes  at  the  next  revision  of  the  temple-register* 
The  amount  apportioned  is  in  the  discretion  of  the  master. 

HoKUROKUDO.  In  Echizen  kuni,  Asuha  kori,  the  master 
may  establish  branch  families  or  not,  as  he  pleases.  There 
is  no  fixed  amount  for  the  advancement,  but  it  seldom 
exceeds  one  or  two  tenths  of  the  estate.  But  if  the  eldest 
son  is  for  some  reason  the  one  to  leave  the  main  family,  his 
portion  is   sometimes  one-half.      A    merchant    sometimes 


1.  Bun  (divided,  part)-c/<ri.  2.  Kimairi,  8.  Saku-otoko.  4.  Ka- 
*akM-ryo.  6.  These  are  aome  of  the  old  JapAnese  measures,  wfaioh 
seem  to  have  sorvived  in  this  region.    6.  Daidoko-wari. 
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portions  off  the  good- will  of  his  business,  as  akeady  described, 
bat  the  relations  of  master  and  servant  are  in  form  pre« 
served  nntil  the  third  generation  of  the  new  house. 

In  Kaga  kuni,  Ishikawa  kori,  a  law  of  the  fief  forbids 
an  advancement  when  the  family  estate  is  assessed  at  less 
50  kokn.  When  the  owner  of  sach  an  estate  desires  to  make 
an  advancemeuty  he  conceals  the  transaction  onder  the 
name  of  a  sale.  However  there  is  a  general  prohibition 
against  sales  and  apportionments  to  temples,  samurai,  aud 
merchants. 

In  Noto  kunij  Hoshi  kori,  when  a  son  or  brother  or 
other  member  of  the  &uiDy  wishes  to  establish  a  new 
household,  the  master  of  the  &mily  informs  the  villagers, 
and  consent  being  obtained,  applies  for  permission  to  the 
feudal  official  by  petitiou  countersigned  by  the  village 
officials.  The  new  householder  pays  from  8  to  5  yen  to  the 
village  as  '*  face-money,"  ^  which  is  laid  by  agaiust  extra- 
ordinary casualties  or  is  applied  to  the  village  expenses* 
In  Hagui  korij  a  portion  may  not  be  given  to  a  younger  son 
unless  the  estate  is  of  50  koku  assessment  or  more. 

In  Echigo  kuni,  Koshi  kon,  iu  villages,  no  estate 
of  less  than  80  kaku  assessment  can  be  subdivided  ;  and  so, 
although  the  master  of  a  smaller  estate  sometimes,  fo 
special  reasons,  establishes  a  second  or  third  son  at  the 
head  of  a  branch  family,  the  headman,  tbough  not  openly 
objecting,  does  not  record  the  new  house  on  the  books. 
In  towns,  the  master  of  a  family  usually  apportious  a 
part  of  his  capital,  seldom  a  part  of  the  residence  land.  The 
amount  is  not  fixed,  but  it  rarely  exceeds  one-tenth  of  the 
whole.  In  Eariha  kori,  the  s  mallest  estate  allowed  to  b 
divided  is  one  assessed  at  10  koku ;  but  as  the  local  officials 
never  report  to  the  feudal  officiul  an  increase  in  the  number  of 

1.  Ttttra-kane*  Prosperity  or  elevation  of  position  is  described  by 
a  oomnion  pbrase,  '*  His  face  has  become  better ; "  and  the  term 
*' face-money  "  probably  involves  the  same  idea. 
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houses,  the  law  is  often  violated.  The  amount  of  the  appor- 
tionment is  not  fixed.  In  Kambara  hni^  the  portion  for  a 
daughter  or  a  younger  son  must  not  exceed  one-fifth  of  the 
whole  estate.  If  it  consists  of  land,  a  petition  asking  per- 
mission to  transfer  must  be  sent  to  the  ward  representative, 
with  the  title-deed ;  the  deed  is  copied  at  the  ward  assembly 
office,  officially  sealed,  and  forwarded  to  the  elder  and  head- 
man, who  indorse  it  aud  deliver  it  to  the  head  of  the  new 
family.  This  ward -assembly  office  manages  the  affairs  of 
the  ward,  and  tbe  ward -representative,  elder,  and  headman 
are  to  be  found  there. 

In  Sado  kunit  Rawata  koHt  a  l^w  prohibits  any 
chonge  in  the  number  of  houses,  so  that  the  creation 
of  branch  families  is  not  allowable,  aud  it  is  customary 
for  a  younger  son  to  wait  for  the  removrd  of  some 
family  and  take  its  place.  The  amount  of  the  advancement, 
after  a  consultation  by  the  relatives,  is  usually  referred  to 
the  local  officials  for  final  determination. 

Sanindo.  In  Tamba  kunif  Taki  korif  estates  assessed 
ai  less  than  10  koku  may  not  be  subdivided  ;  in  all  cases 
permission  of  the  feudal  official  is  required.  The  house  of 
the  new  family  may  be  covered  with  straw-thatch  only,  not 
with  reed-thatch  or  with  tiles. 

In  Tiiugo  kimi,  Easa  koHj  a  report  must  be  made.  In 
some  villages  an  increase  of  the  uumber  of  houses  is  not  cou' 
sidered  desirable,  so  that  even  thougli  a  branch-family  be 
established,  the  name  is  recorded  with  that  of  the  main 
family,  until  an  opportunity  arises  to  succeed  to  the  name  and 
remaining  property  of  some  extinct  family.  In  towns,  ap- 
portionments by  merchants  are  rare,  and  most  of  the  uew 
families  build  up  their  business  by  their  own  efibrts. 

In  Hoki  kunit  Aimi  kori^  no  report  of  the  new  family 
is  necessary,  aud  for  the  advancement  the  consent  of  the  local 
officials  only  is  enough.  In  towns  and  villages  alike  the  new 
family  is  for  8  years  exempt  from  the  various  burdens  and 
charges. 
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Id  Idzumo  ktaUf  Naka  koriy  the  apportionment  of  pro- 
perty  to  younger  children  by  lust  will  mast  be  attested  by  the 
nearest  relations. 

In  Iwami  kuttif  Shima  kori,  when  a  second  or  a  third 
son  is  established  in  a  bi-anch  family  and  when  a  daughter  or 
a  son  miirries  into  another  family,  a  portion  of  the  estiite  is 
given  them.  In  f.ase  of  distribution  made  by  will,  the  will 
must  be  opened  in  the  presence  of  the  relatives,  the  company 
and  the  beneficiary.  If  the  latter  alone  opens  it,  the  will  is 
of  no  effect. 

Santodo.  In  Harima  kuniy  Shikito  kori,  in  villages,  a 
report  of  the  appoi*tionment  is  made  to  the  local  officials, 
and  the  entry  is  changed  in  the  land-register.  Iti  towns, 
the  permission  uf  the  feudal  official  is  necessary.  The 
amount  is  not  fixed. 

In  Bigo  knni,  Fukatsii  koriy  the  establisbment  of  a  new 
family  is  reported  to  the  local  officials ;  if  also  a  grant  of 
part  of  the  estate  is  made,  the  entry  in  the  land-register 
is  changed.  The  amount  varies ;  but  in  no  case  must 
it  be  unsatisfactory  to  the  heir-apparent,  and  it  is  genet- 
ally  about  three- tenths  of  the  whole.  In  Mitsnki  kori, 
in  towns,  a  report  that  a  new  family  is  established  is 
given  to  the  feudal  official,  together  with  a  certificate 
from  the  temple  which  the  muster  attends.  In  villages, 
there  is  meiely  a  report  to  the  local  officials  of  the  appor- 
tionment of  property.  Tlie  amount  is  in  the  discretion  of 
the  master. 

In  Aki  kuni,  Aki  and  Numata  kori,  in  towns,  a  report 
of  the  new  family  is  made  to  the  local  officials.  The 
i^mount  of  capital  portioned  out  is  in  the  discretion  of  the 
master ;  but  the  saying  '*  six  to  four "  shows  that  the 
new  family  receives  less  than  the  successor  to  the  main 
family.  But  where  a  son  from  a  village  family  has  been 
adopted  into  a  town  family,  he  must  always  succeed  to  the 
headship  of  the  main  family.  A  merchant  sometimes  gives 
to  a  faithful  employee  the  right  to  use  the  house-name,  as 
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already  described,  and  a  branch  boase  so  formed  ranks 
second  only  to  a  branch-family  established  by  a  son  or 
brother. 

In  Nagato  ktMt,  Amu  kori,  a  portion  consisting  of  col- 
tivated  or  forest  land  is  given  to  the  daughter  or  younger  son 
who  is  to  establish  a  branch  family  or  to  many  into 
another  family.  This  is  called  '*  share-rice/*  ^  and  the  amonnt 
is  decided  upon  at  the  time  the  child  is  bom.  But  some- 
times  the  division  takes  place  by  will.  The  will  is  not 
valid  unless  it  is  opened  by  the  relatives  and  company  and 
read  aloud  in  the  hearing  of  all  present. 

Nankaido.  In  Eii  kunit  Nakusa  and  Abe  hori^  in 
towns,  an  apportionment  does  not  exceed  one-third  of  the 
whole  estate,  and  may  not  be  made  to  any  relative  &rther 
removed  thau  a  cousin ;  though,  as  already  described,  it  may 
be  made  to  a  faithful  employee,  and  in  this  case  it  is  called 
"education  grant." ^  In  villages  an  advancement  is  made 
even  to  a  brother  or  son,  by  the  transaction  called  "return 
of  the  original  amount,*' ^  described  in  the  chapter  on 
Hypothec  and  Pledge.     The  amount  is  varying. 

lu  Awa  ktini,  Miyoshi  kori,  as  a  rule,  one  who  has  but 
a  small  estate  is  not  allowed  to  establish  a  son  in  a  branch 
family,  but  if  some  necessity  arises,  the  relatives  and 
village  officers  investigate  the  matter,  inspecting  the  laud 
which  it  is  desired  to  set  off  for  the  residence,  and  if  no 
objection  is  made,  the  apportionment  takes  place.  ^ 

In  Sanuki  kuni,  Naka  kori,  in  towns,  the  amonnt  of 
capital  apportioned  is  in  the  discretion  of  the  master.  But 
when  he  apprehends  disputes  after  his  death,  he  seals  up  an 
instrument  of  bequest,  and  deposits  it  with  the  chief  elder, 
who  after  his  death  opens  it  and  announces  the  will  of  the 
deceased.     In  villages,  a  law  prohibits  any  lessening  of  the 

■       Mill  _  ..._  ,___- ^^ 

1.  Wake-mai.  2.  8hit$Hke-yuzHri,  S.  H<mMeH'kaye$ki.  See  Part 
II,  Chap.  YI.  4.  The  heBitation  to  allow  this  would  be  due  to  the 
diminution  of  tai-prodocing  rice-land  caused  by  turning 
into  residence-land. 
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eoltivated  area ;  so  that  a  new  house,  if  built  ou  foundatiott 
stoues  and  not  merely  by  placing  the  timbers  in  holes,^  can- 
not be  erected  without  permission  of  the  feudiil  official. 

In  lyo  kunif  Uwa  kon,  in  towns,  the  amount  of  the 
portion  is  in  the  discretion  of  the  master.  The  permission 
of  the  feudal  official  must  be  obtained.  But  in  villages  the 
consent  of  the  local  officials  is  enough.  In  Onsen  koiij  tho 
permission  of  (he  feudal  official  is  in  all  cases  necessary. 
The  amount  is  in  the  discretion  of  the  master.  In  towns  an 
increase  in  the  number  of  families  is  considered  undesirable ; 
but  in  villages  the  opposite  is  the  case,  and  the  feudal  official 
sometimes  gives  "house-money  '*  to  build  the  new  house. 

Saqcaido.  In  Chikuzen  kum,  Sagara  and  Naka  /ror/, 
there  is  a  saying  ''  seven  to  three/*  but  the  share  apportioned 
seldom  exceeds  one-third  of  the  whole.  The  additional 
&mily  is  registered  at  the  revision  of  the  temple-register. 

In  Chikugo  ^iiNt,  Mitsuma  kon,  no  distribution  is  made 
to  daughters  or  yonuger  sons  except  by  will. 

In  Buzen  Arum,  Kiku  kori,  a  report  of  the  new  family 
must  be  made  to  the  local  officials.  Great  honor  is  attached 
to  having  many  branch-families.  The  amount  of  the  portion 
is  determined  by  the  master,  but  seldom  exceeds  one-third  of 
the  estate.  lu  towns  a  merchant  often  portions  off  a  faith- 
ful employee,  as  already  described,  in  the  manner  of  a  branch 
family ;  but  the  relation  of  master  and  servant  is  in  form 
preserved.  In  villages  also  a  master  sometimes  portions  off 
a  part  of  his  estate  to  a  domestic  servant,^  who  makes  a 
separate  house,  and  is  then  called  "  name-child  farmer.**  3 
He  is  bound  to  visit  his  patron's  house  on  certain  days  for 
ever  and  to  perform  manual  labor  for  him.  The  **  original 
farmers  "  ^  do  not  treat  him  as  an  equal,  and  in  fact  regard 


1.  BeoaUBe  the  latter  stroctara  would  be  of  a  temporary  charac- 
ter, DOt  endoriDg.  2.  Me$ht  {orderytnthai  (employ).  8.  Na-ko-hyak- 
tuho.  Compare  Chapter  I,  Osumi  kuni,  4.  Hofi  (true,  original,, 
principal)  •  kjfakitiho. 
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him  M  ouly  next  above  the  outcasts.^  In  Shimoge  kori,  in 
villages,  the  law  forbids  an  advancement  if  the  estate  is'  of 
10  h'uku  assessment  or  less,  but  the  local  officials,  in  ease  of 
a  violation,  tacitly  permit  it,  and  the  master  of  the  new 
family  reports  at  the  next  revision  of  the  temple-register. 
In  towns  a  branch  family  is  established  as  a  branch -bnsiness- 
house.2  Hat  for  fear  of  the  imposition  of  feadal  clnirges  no 
report  is  made  until  the  new  business  is  going  successfally. 
In  Usa  koriy  a  branch  family  is  said  to  be  '*  within  the 
stock,'*  9  for,  no  matter  how  many  are  established,  none  are 
registered  as  having  separate  domiciles.  A  law  forbids  the 
apportionment  of  an  estate  less  than  1^  cho  in  area ;  but  the 
law  is  not  needed,  for  no  une  would  think  of  dividing  a 
a  smtiUer  estate. 

In  Hizeti  kunit  Sonoki  kni'i,  no  reports  of  the  new 
family  is  made  until  the  next  revision  of  the  temple-register ; 
but  the  local  officials  are  informed  of  the  advancement  at  the 
time  it  is  made.  In  villages  it  often  happens  thut  the  older 
sons  are  established  at  the  head  of  branch -families,  while  the 
youngest  son  *  succeeds  to  the  headship  of  the  main  family. 
In  Takakii  koti,  the  amount  of  the  portion  is  in  the  dis- 
cretion of  the  master.  In  villages  it  often  happens,  as  above 
related,  that  the  youngest  son  succeeds  to  the  headship  and 
the  older  sons  start  branch  families.  In  Amakusa  kori, 
an  advancement  is  not  permitted  if  the  estate  is  of  less  than 
10  koku  assessment,  but  as  in  many  cases  the  local  officials 
on  their  own  responsibility  acquiesce  in  the  breach  of  this 
rule,  the  practice  is  very  confused. 

In  Hyngii  kunU  Miyazaki  and  Kayu  Apori,  no  report  is 
made,  but  every  2  or  8  years  the  local  officials  make  an 
inspecticm  and  register  the  new  masters  in  the  temple-regis- 
ter. The  amount  of  the  advancement  is  determined  by 
consultation  of  the  master  and  the  relatives. 


1.  Yeta.    2.  Demise.    8.  Kabii  (family^stock,  goild-share,  etc)- 
uvhi.    4.  Batnti  (after,  la8t)-NaR  (male,  sod). 
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In  Osami  kuni.  So  kori,  the  permission  uf  the  feudal 
official  is  necessiiry  before  establishing  a  new  family,  and 
its  master  has  an  entry  made  entered  in  the  temple-register. 
The  amount  of  the  advancement  varies^  but  seldom  exceeds 
one-third  of  the  estate. 

In  Iki  kunu  Shida  koH,  the  portion  consists  of  house- 
hold utensils  and  a  piece  of  residence-land,  all  cultivated 
land  being  reserved  for  the  eldest  son  on  succeeding  to  the 
headship  of  the  main  family.  The  master  of  the  new  family 
obtains  from  the  village  a  share  of  the  publicly-distributed 
land.^ 

In  Tsushima  kuni,  8himoagata  kori,  permission  of  the 
feudal  official  is  required  in  creating  a  new  family.  The 
amount  of  the  advancement  varies. 

1.  Kobnn  no  tahata.    See  Chapter  I,  Iki  kwii. 
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APPENDIX. 


ALIENATION  OF  LAND  IN  MKUZEN  KUNI.> 

Concerning  Alienation,^  In  the  feudal  days  the  sale  of 
land  in  this  fief  was  not  allowed.  The  object  of  this  prohibit 
tion  was  the  protection  of  the  poor  and  the  prevention  of 
great  accamalation  of  landed  property  by  the  rich.  For  the 
same  reason  the  transfer  of  land  by  way  of  mortgage  or  of 
gift  was  prohibited,  unless  valid  reasons  existed.  Severe  as 
was  the  restriction,  it  was  justified  by  the  abases  which 
prevailed.  The  rich  were  constantly  getting  the  land  of  the 
poor  by  way  of  security,  though  the  transaction  was  veiled 
under  some  other  name,  and  by  means  of  these  evasions  of 
the  law  the  poor  became  still  poorer  and  it  was  impossible 
to  relieve  their  distress.  The  following  are  some  of  the  enact- 
ments passed.  ''No  one  may  own  more  than  5  kwammon*8 
worth  of  land,  unless  he  can  prove  that  he  owned  it  before 
the  passage  of  the  law  against  alienation."  (II.  Gembon ; 
1787.)  '*  Alienation  of  land  is  prohibited,  except  in  the 
following  cases,  after  investigation :  (1)  Where  a  man 
wishes  to  establish  his  younger  brother  as  a  farmer ;  (2) 
where  a  man  has  received  a  great  deal  of  sanden  '  and  is 
unable  to  cultivate  it  all  himself ;  (8)  Where  a  mau*8  laborers 
have  left  him  and  he  is  unable  to  cultivate  his  land ;  in  such  a 


1.  This  is  extracted  from  the  **  History  of  Taxation  in  Sendai 
Fief/'  referred  to  in  Part  II,  Appendix.  2.  Taka-wake,  taka-bwu 
3.  See  Pai*!  II,  Appendix. 
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«ase  the  feudal  official  will  examine  into  the  reasons  for  their 
leaving,  and  if  it  proves  to  have  been  by  his  own  will  and 
not  through  the  indacemeuts  of  others,  the  alienation  wil^ 
not  be  permitted;  (4)  where  a  man  wishes  to  divide  his 
residence-land  into  2  or  4  parts  and  assign  one  or  more  to 
some  relative  who  is  to  live  there.  Except  for  extraordinary 
reasons,  no  one  may  alienate  his  land  other  than  as  above." 
(XII,  Kwansei,  1;  Feb.,  1800).  <<The  regulations  in 
regard  to  the  alienation  of  land  have  recently  been  adminis- 
tered with  mnch  laxity,  and  hereafter  they  are  to  be  strictly 
observed,  the  district-magistrate  and  the  deputies  and  other 
officers  examining  the  reasons  carefully  before  permission  is 
granted.  Those  who  are  entitled  to  alienate  may  alienate 
individual  plots,  but  not  an  area  measured  by  so  and  so 
many  feet.'*  (Ill  Bunkwa  10 ;  Nov.,  1806).  "  When  a  mort- 
gagor is  unable  to  redeem,  he  may  alienate  his  land  to  the 
creditor,  retaining  the  portiou  not  needed  to  satisfy  the  debt. 
But  this  will  be  permitted  for  the  next  two  years  ouly ;  and 
after  that  ouly  in  case  of  extraordinary  need,  to  be  determined 
by  investigation.*'  (Ill  Buukwa;  1809).  '*  The  regulations 
as  to  alienation  have  resulted  iu  mnch  land  lying  waste, 
since  the  poor  are  uoable  to  cultivate  them,  owing  to 
their  lack  of  resources,  and  caunot  sell  them.  The 
deputies,  district-magistrate,  inspectors,  and  headmen  are 
to  make  on  examiuatiou  of  these  lauds,  and  if  it  is  really 
impossible  for  the  owner  to  cultivate  them,  he  may  be 
allowed  to  sell  or  mortgage  them.  But  great  caution  must 
be  exercised  in  giving  such  permission,  for  it  is  easy  to  be 
deceived  in  such  matters,  and  if  such  deceit  comes  to  be 
practiced  with  impunity,  triinsfers  will  increase,  and 
finally  the  rich  will  become  the  owners  of  all  the  la^ds. 
Moreover,  under  no  conditiou  is  an  alienation  by  measure- 
ment to  be  permitted."  (YI  Bunkwa;  1809).  <*  There  has 
been  and  still  is  mnch  land  transferred  by  way  of  mortgage 
and  private  gift.  The  reason  is  to  be  found  in  the  poor 
condition  of  the  people,  aud  especially  in  the  famines  of  5 
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fuid  2  years  ago,  when  the  droughts  deprived  people  uf  their 
subsistence,  and  they  were  obliged  to  choose  between  violat- 
ing the  law  and  dying  of  hunger.  They  naturally  chose 
the  former,  aud  raised  money  by  mortgaging  or  selling  their 
property;  so  that  being  completely  in  the  power  of  the 
rich,  the  latter  made  very  severa  terms,  aud  will  reap  great 
profits  if  we  now  give  our  consent  to  the  nlieuations  thus 
made.  The  officials  are  therefore  to  investigate  into  the  con- 
dition of  the  land  under  their  jurisdiction,  and,  as  it  is  desirable 
to  avoid  permitting  the  alienation  if  possible,  to  see  that  the 
debtors  contrive  in  some  way  to  redeem  their  land,  and  where 
there  are  a  number  of  claims  against  the  same  land,  to 
rewrite  the  various  debts  so  that  the  debtor  will  be  able  to  pay 
Unless  we  take  some  such  measures,  land-proprietorship  will 
be  in  the  greatest  confusion,  and  it  will  be  difficult  to  im- 
pose and  collect  the  labor-services  in  the  proper  manner. 
At  the  present  time  the  poor  are  the  nominal  owners^  aud 
the  rich  the  real  owners,^  and  thus,  as  the  taxes  are  assessed 
on  the  nominal  owners,  the  rich  escape  the  burden,  aud  as 
the  poor  >are  unable  to  bear  it,  there  is  much  delay  aud 
default  in  payment,  aud  the  fendal  officials  are  embarrassed. 
For  5  years  from  now  alienation  will  be  permitted  as  above.*' 
(IX  Tempo.  8 ;  April,  1888). 


1.  Takamochi    2.  Jimishi. 
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